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DISTRICT  OP  NKWTORK,  «. 

BE  rr  REMEMBBREDf  That  on  the  sercnth  day  ofFebraair,  ui  the 
thirtj-fifth  year  of  the  Independenee  of  the  United  States  crf'Amerioa» 
Isaac  Ri LET,  of  the  laid  district,  hath  deposited  in  this  office  the 
title  of  a  book,  the  right  whereof  he  claims  as  proprietor,  in  the  words  fol- 
lowing^ to  wit : 

**  Reports  of  Cases  argued  and  determined  in  the  Superior  Courts  of  Law 
"in  the  State  of  South  Carolina,  since  the  rcTolution.  Bv  EUhu  Hall  Bay, 
*'one  of  the  Associate  Judges  of  the  said  State.    Volume  11/' 


» 


In  confohmity  to  the  act  of  the  Congress  of  the  United  States,  enti- 
tled, "An  act  for  the  encouragement  of  learning,  by  securing,  the  copies  of 
"  maps,  charts  and  books,  to  the  authors  and  proprietors  of  such  copies,  during 
"  the  times  therein  mentioned;*'  and  also  to  an  act,  entitled,  "  An  aet,  sup- 
"  plementary  to  an  act,  entitled,  an  act  for  the  encouragement  of  learning, 
"  by  securing  the  copies  of  maps,  charts,  and  books,  to  tlie  authors  and  pro- 
**  prietors  of  such  coities,  during  the  times  therein  mentioned,  and  extending 
"  the  benefits  thereof  to  the  arts  of  designing,  engraving  and  etching  histori- 
'*  eat  and  other  prints.** 

CHARLES  CLINTON, 


Clerk  of  the  District  of  New-York. 


/^^t/ 


PREFACE. 


THE  encouraging  reception  which  the  author's 
first  volume  of  Law  Reports  met  with  from  the 
public,  the  great  necessity  there  was  for  the  continua- 
tion of  such  a  work,  and  promulgation  of  subsequent 
adjudications ;  and  the  liberal  aid  afforded  by  the 
LiCgislature,  have  all  combined  to  induce  him  to 
offer  a  second  volume  for  publication. 

This  second  volume  consists  of  decisions  made  in 
the  Constitutional  Court,  on  Appeals  from  the  Com- 
mon Law  Tribunals  of  Justice,  in  the  Slate  of  Soudi 
Carolina.  It  is  styled  the  Constitutional  Court  of 
Appeals  from  its  being  specially  established  by  an 
article  in  the  State  Constitution,  and  from  its  juris- 
diction being  chiefly  confined  to  appeal  cases,  brought 
up  from  the  other  Courts  of  Judicature.  It  is  held 
by  all  the  Common  Law  Judges  of  the  Superior 
Courts  of  Justice,  who  are  required  and  enjoined  by 
the  above  constitutional  article,  to  meet  at  the  con- 
clusion of  the  Circuit  Courts,  twice  in  every  year, 
at  Columbia  and  Charleston,  for  the  purpose  of  hear- 
ing and  determining  all  such  motions  for  new  trials, 
and  in  arrest  qf  judgment,  and  all  such  other  points 
of  law,  as  shall  or  may  from  time  to  time  be  sub* 


iv  PREFACE. 

mittcd  to  their  consideration,  from  which  there  is 
no  further  appeal ;  their  decisions  being  final  and 
conclusive. 

In  the  following  cases  the  unanimity  of  the  Judges 
is  frequently  mentioned.  But  it  is  to  be  always  un- 
derstoody  in  every  other  case,  in  which  a  diversity 
of  opinion  is  not  expressly  stated. 

The  reporter  has  carefully  consulted  the  authors 
for  the  cases  quoted,  to  see  that  the  references  have 
been  correctly  stated,  and  in  general,  has  exerted  his 
best  endeavours  to  make  the  whole  as  authentic  a& 
possible. 


idges  tf  the  Supreme  Courts  of  Law  in  the  State 
of  South  Carolina^  during  the  time  when  the  de* 
eiiions  in  the  eases  up  the  folhwing  vohime  were 
made. 


JEOAHTJS  BuRKSi 

John  Fauchsrxaud  G&ms 
Thomas  WATtM}  and 
Elibu  Hall  Bat. 


Associate  Judges  from 
1796,  till  Decembert 
1799; 


In  the  year  1799|  Judge  Burke  im^  appointed  a  Chancellor 
«pon  filling  up  the  Tacancies  occasioned  by  the  death  of  Chan- 
cellor Hudworii  and  resignation  of  Chancellor  Mithewai  when 
jKhree  new  Common  Law  Judges  were  appointed^  vtz. 

William  Jobhstok»        )  •  *    t  j 

Ephraim  Ramsat,  and     (  ^^^^'^^  Associate  Judges, 

Theodore  Trezevaiit,  >      ""^^  *"^  "*  '^^  ^^^^*- 

Joseph  Brevard,  Esq.  of  Camden^  was  elected  a  Judge  in 
Decembevj  1801,  in  the  room  of  E/ihraim  Ramtay^  deceasedf 
and  took  his  seat  on  the  bench  in  January ^  1803. 

Thomas  Lee,  Esq.  in  May,,  1804,  w%s  elected  a  Judge  in 
the  room  of  WUtiam  Johji§ion^  Esq.  who  was  appointed  one  of 
(he  Judges  of  the  Supreme  Court  of  the  Umted  States. 

John  Julivs  Primole,  Esq.  Attorney-General. 
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CASES 


A^GITED  AND  DETERMINED 
IK  THfi 

CONSTITUTIONAL  COURT  OF  APPEAUS, 

or  THE 

STATE  OF  SOUTH  CAROLINA. 

nOU  THE   TEAR    1796   TO   THE   TEAK    1802, 

BOTH  INCLUSIVE. 


Present,  Burke,  Grimke,    \  Associate  Tudffes, 
Waties  and  Bat,    }  Associate  judges, 


WiLLiAX  Lining  against  James  Bentham,  a  Justice  of   charleami 
the  Peace  for  Charleston  District.  •^«»-  i^ge/ 

MOTION  for  a  new  triaL  A  jostiee  <S 

This  was  a  special  aaion  on  the  case,  against  defendant,  may  commit 

for  oppression  in  the  execution  of  his  office,  as  a  justice  of  ^^^  |^^ 

the  peace,  by  committing  the  plaintiff  to  prison,  and  de-  ^i]f  JJJJ^nt^ 

priving  Mm  of  his  liberty,  &c.  &c  3ct  ^S^d 

It  came  out  in  evidence,  on  the  trial  of  this  oause,  that  «nd  leai,   U 

the  best  eviifc 

due  James  Duncan  had  been  guilty  of  a  breach  of  the  denoeofsuciiL 
peace ;  and  that  upon  an  application  to  Mr.  Bentham^  as  a  Ue  is  Jot  Ua- 
magistrate,  by  the  person  injured,  he  issued  hb  warrant  ^i^  "Letion^ 
against  the  offender,  in  order  that  he  might  be  apprehended,  ^^  ^hat^e 
and  bound  over  to  answer  for  the  offence ;  and  in  the  mean  ^P?)°  ^^  i^ 
time,  to  be  of  good  behaviour.  That  Duncan  was  taken  city,  thouf^' 
by  virtue  of  this  warrant,  and  carried  before  the  defendant,  punubed  on 
as  a  justice  of  the  peace ;  who  ordered  him  to  "enter  into  a  iiThe  acu  op- 

Vo  L.  h  A  '*'  pmsively. 


2  CASES  DETERMINED  IN  THE  STATE 

Lining       recognisance  with  good  security  for  his  appearance  at  the 
Benthan.      then  next  court  of  general  sessions  of  the   peace,  &c«  for 
Charleston  district,  and  also  for  his  good  behaviour. 

The  plaintiff,  Wiiiiam  Linings  was  present,  and  offered 
himself  as  surety  for  liuncanj  but  not  being  a  freeholder  in 
the  district,  or  even  a  householder  in  the  city';  and  being 
perfecdy  unknown  to  the  defendant,  he  refused  to  accept 
of  him^  upon  which  the  plaintiff  got  into  a  violent  passion, 
and  accused  the  defendant  with  gross  partiality,  and  abuse 
of  power,  in  his  office  as  a  magistrate,  accompanied  with 
very  abusive  and  disrespectful  language  to  his  face,  and  in 
the  presence  of  ,a  number  of  by-^ataoders.  Whereupon  tho 
defendant  immediately  committed  him  to  the  common  gaol 
of  the  district  of  Charleston^  for  this  contemptuous  beha- 
viour ;  it  was,  therefore,  for  this  supposed  injury  that  this 
suit  was  commenced. 

On  the  trial,  Duncan^  the  first  aggressor,  was  called  upon 
as  a  witness  by  the  plaintiff,  in  order  to  extenuate  hia  con- 
duct, and  to  shew  that  he  had  not  behaved  in  so  disre- 
spectful a  manner,  as  to  justify  the  defendant  in  committing 
him  to  gaol,  which  was  objected  to  by  defendant's  counsel 
on  two  grounds  :  1st*  Because  it  would  be  forming  a  pre- 
cedent for  two  culprits  to  confederate  together,  in  order  to 
overturn  and  destroy  the  power  and  authority  of  a  magis- 
trate, in  the  due  execution  of  hit  authority,  in  preserving 
the  peace  of  the  community ;  and,  3dly.  Because  it  would 
be  allowing  parol  testimony,  to  contradict  the  proceedings 
of  a  judicial  officer,  plainly  and  distinctly  set  forth  in  the 
Warrant  of  commitment,  and  the  facts  contained  in  it  as 
the  reasons  and  grounds  for  the  exercise  of  such  a  neces- 
sary act  of  power.  It  was  further  urged  on  behalf  of  the 
defendant,  that  the  superior  courts  of  law  were  bound  to 
protect  magistrates  and  the  inferior  tribunals  established  in 
the  country,  for  the  maintenance  of  peace  and  good  order, 
unless  they  were  guilty  of  flagrant  abuses  of  power,  for 
the  purposes  of  oppression. 

For  the  plaintiff,  in  reply,  it  was  contended,  that  if  the 
tesumony  of  witnesses,  who  were  present  at  the  time  and 
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^ace  where  the  supposed  contempt  was  oflered  to  the  tn«>  L&ing 
gisterial  authority  oi  defendant,  was  refused,  and  the  record  BemLm. 
or  commitment  alone,  was  to  be  conclusive  evidence  of  the 
contempt ;  it  would  put  the  citizens  of  this  country  very 
much  in  the  power  of  magistrates,  who  might  deprive  them 
of  their  liberties,  without  the  possibility  of  guarding  against 
the  imprisonment  of  their  persons,  and  that,  too,  in  the  most 
summary  and  expeditious  manner,  before  they  could  have 
an  opportunity  of  vindicating  themselves;  and  although 
they  might  afterwards  be  discharged  from  such  imprison^ 
ment,  they  must  in  the  first  instance,  be  compelled  to  un* 
dergo  the  ignominy  and  disgrace,  of  being  confined  within 
die  walls  of  a  prison* 

Gaihke,  J.  who  tried  this  case,  observed,  that  be  con« 
sidered  it  as  an  important  one,  involving  in  it  the  power 
and  authority  of  the  justices  of  the  peace,  throughout  the 
state,  on  the  one  hand ;  and  the  personal  liberty  of  the 
citizen,  on  the  other.  1  hat  unless  magistrates  were  treated 
with  respect,  and  their  authority  supported  against  high 
handed  offenders,  the  puUic  peace  could  not  be  maintained  ; 
while  at  the  same  time  he  waa  bound  to  say,  that  the  li-p 
berty  of  the  citizen  was  one  of  the  primary  objects  of  the 
laws  of  our  country.  To  distinguish,  therefore,  correctly 
between  the  abuse  of  power,  and  a  proper  and  well-timed 
exertion  of  it,  would  require  the  good  sense  and  sound  disi* 
cretron  of  the  jury  on  this  occasion.  That  every  man  wh6 
was  taken  before  a  magistrate,  was  bound  to  behave  him# 
^If  with  respectful  deference  to  hi»  authority,  and  to  sub* 
mit  Co  his  decisions,  (until  he  could  have  redress,  if  injured, 
from  higher  authority,)  and  no  man  was  justifiadble  in  fty« 
ing  in  the  face  of  the  magistrate's  avihority,  and  treating 
him  with  contumely  and  abuse  ;  even  if  he  was  mistaken  in 
his  opinion,  upon  any  subject  of  which  he  had  jurisdictioiit 
That,  if  magistrates,  however,  under  colour  of  office, 
should  injure  or  oppress  their  fellow  dliaens,  they  were 
liable  to  be  punished  in  a  criminal  court  for  their  miff* 
eonduct. 
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Lining  That  as  560D  as  Duncan  was  carried  before  the  defend* 

Be.ifham,  ant,  it  was  dearly  within  his  province,  to  determine  whether 
to  bail,  or  commit  him  for  want  of  bail.  It  was  also  within 
his  province,  to  determine  who  was,  or  was  not,  a  proper 
person  to  be  accepted  as  bail ;  and  having  done  so,  it  wa& 
the  duty  of  the  parties  to  submit  to  the  defendant's  de« 
ci$ion« 

With  respect  to  the  admission  of  Duncan^  who  was  the 
original  aggressor,  as  a  witness,  he  was  of  opinion,  that  on 
strict  principles  of  law,  the  ol)jection  was  a  good  one  ;  as  it 
was  easy  to  foresee,  that  it  would  be  enabling  and  encou- 
raging confederates,  in  opposition  to  lawful  authority,  to 
swear  for  each  other ;  yet  he  thought  it  better  on  the 
whole,  to  let  such  witness  be  sworn  and  leave  his  credi- 
bility to  the  jury,  than  to  reject  him  on  the  ground  of  in* 
competency  $  with  liberty  to  defendant  to  move  for  a  new 
trial,  in  case  a  verdict  should  be  against  him* 

Duncan  was  then  sworn,  and  substantially  contradicted 
every  thing  which  had  been  alleged  by  the  defendant,  as  a 
justification  for  his  conduct ;  after  which,  the  jury  retired, 
and  soon  after  returned  into  court  with  a  verdict  3/.  ster* 
ling,  for  the  plaintiff,  and  costs  of  suit. 

The  present  was,  therefore,  a  motion  to  set  aside  this 
verdict^  and  for  a  judgment  of  nonsuit,  or  a  new  trial* 

The  grounds  taken  on  this  motion,  were  nearly  the  same 
as  those  taken  on  the  trial  of  the  issue.  But  it  was  now 
further  contended  on  the  part  of  the  defendant,  1.  Thsat 
as  he  acted  in  his  judicial  capacity  as  a  justice  of  the  peace^ 
and  not  in  his  ministerial  one,  he  was  not  liable  in  this 
action.  8dly.  That  parol  testimony,  ought  not  to  have 
been  admitted  to  contradict  the  matter  contained  in  the 
warrant  of  commitment  for  the  contempt. 

The  counsel,  in  support  of  the  motion,  on  the  first 
ground  urged,  that  there  was  a  wide  distinction,  between 
the  ministerial,  and  judicial  acts  of  a  magistrate.  That  in 
his  ministerial  acts,  in  putting  the  laws  in  force*  against 
offenders  of  eyery  description,  hfi  was  bound  to  see,  that 
the  nature  of  the  charge  alleged,  was  such  as  the  party 
was  liable  to  be  prosecuted  for ;  and  that  supported  by  the 
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#adi  or  aiEdavit  of  the  party  injured  or  aggrieved,  or  some 
other  reputable  person  on  his  behalf;  also  in  causing 
diiem  to  be  apprehended  and  brought  forward  to  answer  the 
eharges  against  them,  he  was  to  proceed  regularly  at  his 
peril :  and  if  any  person  was  injured  by  him,  by  any  irre- 
gular or  improper  proceedings,  he  was  liable  in  this  special 
action  on  the  case  for  damages.  But  in  his  judicial  capa- 
ci^,  as  a  judge,  he  was  Uabk  only  by  indictment^  at  the  suit 
0f  the  state;  and  that  too  only  in  cases  where  he  acts  cor- 
ruptly or  oppressively.  In  all  these  cases  he  is  liable  to  be 
punished  by  the  court,  according  to  the  nature  of  the  offence. 
2  Comyn^  615.   2  Hawk.  85. 

In  the  present  case  it  was  said,  that  the  magistrate  had 
been  guilty  of  no  irregular  conduct,  in  issuing  his  warrant, 
and  causing  the  party  accused  of  the  assault  to  be  brought 
before  him ;  so  far  he  acted  ministerially.  When  the  offend- 
cr  was  brought  before  him,  then  his  judicial  functions 
commenced,  by  determining  what  was  to  be  done  with  him 
afterwards ;  whether  to  be  bailed,  or  committed.  He,  it 
appears,  was  of  opinion,  very  properly,  that  being  a  bailable 
offence,  he  should  be  admitted  to  bail ;  but  at  the  same 
time,  when  the  plaintiff  in  this  action  was  offered  as  surety 
lor  Duncan^  he  was  further  of  opinion,  that  he  was  not  a 
proper  person  to  be  accepted  as  security,  not  having  the 
qualifications  requisite  by  law,  to  qualify  him  for  being  such 
bsuL  It  was  therefore  upon  the  determination  of  this  last 
point,  that  the  plaintiff  got  into  a  passion,  and  vilified  and 
abused  the  magistrate.  He  was  therefore  most  evidently, 
in  the  legal  exercise  of  his  judicial  authority,  when  this  con* 
tcmptuous  behaviour  was  offered  to  him,  and  that  too  for 
an  opinion  which  he  had  but  a  moment  before  delivered  on 
the  subject.  This,  therefore,  it  was  contended,  brought  the 
defendant  within  the  rule  of  law  laid  down  in  the  above  au- 
Aorities ;  and  totally  exempted  him  from  all  responsibility, 
in  the  present  form  of  action. 

It  was  also  urged,  in  justification  of  the  magistrate,  that 
It  was  not  only  lawful  and  proper  for  him  to  exercise  the 
power  of  conunitment,  but  that  there  was  no  other  method, 
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sufficiently  speedy  and  effectual,  t6  protect  the  magisterhft* 
authority  from  the  insults  and  contempts  of  disorderly  men, 
and  that  he  would  have  been  unworthy  of  the  trust  reposed 
in  him  by  his  country,  if  he  had  not  committed  him.  - 

2.  Upon  the  ground  of  the  admission  of  Duncan  as  ai 
witness  to  contradict  the  warrant  of  commitment,  it  was 
argued,  that  it  was  admitting  parol  or  inferior  testimony  to 
contradict  the  written  judgment  or  decision  of  the  magistrate, 
under  his  hand  and  seal ;  which  was  the  highest  evidence 
the  nature  of  the  thing  was  capable  of.  That  while  sitting 
in  his  judicial  capacity,  he  constituted  an  inferior  court  of 
competent  powers  to  vindicate  his  own  authority  ;  and  that 
his  proceedings  wer«  to  be  taken  and  deemed  in  law  as  con- 
dusive  evidence  of  what  passed  before  him,  touching  thcf 
contempt  offered. 

Against  the  motion,  it  was  urged  on  behalf  of  the  plain* 
tiff,  that  if  the  doctrine  contended  for  by  the  defendant  waft 
established  as  the  law  of  the  lan^,  that  the  magistrate's  com- 
mitment  alone  was  to  be  conclusive  evidence  of  cotitempts, 
it  would  put  the  citizens  of  the  country  very  much  in  the 
power  of  magistrates,  who  might  deprive  them  of  their  li- 
berties without  a  trial  by  jury,  which  was  secured  to  every* 
freeman  by  magna  charta  and  our  own  constitution.  That 
such  an  exercise  of  power  was  against  another  well  esta^ 
blished  maxim  of  law,  that  no  man  should  be  a  jtidge  in  hitf 
own  cause,  or  deterinine  any  point  in  which  he  was  per*' 
sonally  interested. 

The  Judges,  after  hearing  counsel  on  both  sides,  and 
having  fully  considered  this  case,  were  unanimously  of 
opinion  on  the  first  ground,  that  a  special  action  on  the  case 
was  not  a  proper  remedy.  But  if  drere  had  been  any  just 
cause  of  Complaint  on  the  part  of  the  plaint  iff,  it  should  havt 
been  preferred  by  way  of  indictment  itl  the  court  of  sessions  ; 
and  if  he  had  been  convicted  off  corruption  or  oppression,  in 
his  judicial  capacity  as  a  magistrate,  it  Would  have  been  the 
duty  of  the  court  to  have  punished  him,  by  fine  or  imprison- 
ment, or  both,  according  to  the  nature  of  the  offence. 
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That  it  is  very  evident  from  the  whole  complexion  of  this       I'iqio^ 
case,  that  Mr.  Beniham  w^  actbg  in  his  judicial  capacity,     Bentham. 
as  a  justice  of  die  peace,  when  this  contempt  set  forth  in  the    ^'*^*^''^^^*^ 
commitment  was  offered  to  him  ;  and  the  law  is  equally 
clear,  that  a  justice  of  the  peace  is  not  answerable  in  an  ac- 
tion for  what  he  does  by  virtue  of  his  judicial  power.    2 
Hawi.  85.     Carth»  494.     3  Burrty  33. 

With  regard  to  the  power  of  a  magistrate  to  commit  for 
insults  or  contempts  offered  to  him  while  in  the  due  execu* 
tion  of  his  office,  it  is  incidental  to  magisterial  authority  ; 
and  without  such  power,  he  could  never  vindicate  or  sup* 
port  the  laws,  which  are  intrusted  to  his  management,  and 
over  which  he  has  jurisdiction.  That  a  magistrate,  sitting 
injudgment  touching  a  matter  within  his  jurisdiction,  con- 
stituted a  court  in  law,  though  an  inferior  one,  and  he  was 
bound  to  protect  the  authority  of  such  court.  And  one 
general  principle,  incidental  to  all  courts,  as  well  superior  as 
inferior,  was  a  power  to  commit  for  contempts,  either  by 
word  or  detd^  offered  in  the  presence  of  the  judge,  and  in 
the  face  of  such  court.  And  this  is  not  against  magna 
eharta^  or  the  law  of  the  land,  but  forms  a  part  of  the  com- 
mon law,  which  is  recognised  by  the  terms  of  our  constitu- 
tion. 5  Fin.  tit.  ContemptSy  447.  Lili*  PracU  Reg.  305. 
Gilb.  Hist.  C.  B.  20,  21.     2  Hawk.  96. 1 12, 113. 

The  Judges  were  further  of  opinion,  that  Duncan  should  a  culprit  o<m- 
not  have  been  admitted  as  a  witness  on  the  trial  to  criminate  the*wirtT*^o£ 
the  magistrate,  as  he  was  a  party  in  the  complaint  then  be-  [^'""K  •.  *'*• 
fore  the  justice  of  the  peace  ;  and  it  had  a  tendency,  as  ^ .  competent 
had  been  justly  observed  in  the  argument,  to  encourage  minate  die 
culprits  to  confederate  together,  to  destroy  the  power  and  ^*** 
authority  of  the  magistrate  ;  and  the  more  especially,  too,  aa 
his  testimony  went  to  contradict  the  highest  evidence  or 
record  of  the  contempt,  set  forth  in  the  commitment  under 
liie  hand  and  seal  of  the  mapstrate. 

That  with  respect  to  the  last  ground  insisted  on  by  plain- 
tiff agidnst  the  present  motion,  that  of  a  man's  not  being  a 
judge  in  hia  own  cause,  the  maxim  was  in  general  a  true 
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Liniifg       and  legal  one,  in  every  private  matter  in  which  a  justice  of 
.Bentham.     the  peace  may  be  interested.     But  in  the  present  instance^ 
^^'^'T^^ «  the  public  peace  and  good  order, was  principally  concerned ; 
the  peace  may  and  he  did  not  act  in  his  own  private  case,  but  as  a  public 
eonte^pu^oT-  officer  in  support  of  the  peace,  and  this  forms  an  exception 
^n  Se**«I  to  *^  **^^®  maxim  of  law.     For  it  is  deariy  laid  down  in 
cation  of  bit  3U  the  books  of  authority  upon  this  head,  that  if  any  con- 
this  in  an  ex-  tempt  IS  shewn  to  the  authority  of  a  magistrate,   or  insult 
maum  of  law  oiTered  to  his  face,  while  in  the  execution  of  his  office,  he 
thaii  "^be"^  ™^y  ^^^  as  a  judge  in  such  cause,  and  commit  the  offender  ;^ 
^M^oaute'"*  Ao**gh  he  may  proceed  less  summarily,  if  he  pleases,  by  in* 
dictment*    The  true  rule  of  distinction  seems  to  be  this,  that 
where  contumelious  words  are  spoken,  or  other  insult  is  of- 
fered to  a  justice  of  the  peace,  and  in  his  presence,  he  may 
commit ;  but  when  spoken  behind  his  back,  he  ought  to  pro« 
ceed  by  indictment.     3  Bum^  33.     Soli*  698.     3  Mkl.  139* 
2  Show.  20r. 

Verdict  set  aside  and  new  trial  ordered ;  but  the  case  was  . 
never  afterwards  brought  forward* 


Charleston  Callahan  against  HallowelLp 

nittrict^n^. 

Lenox  against  The  Same. 

The  Tint  viit  THESE  were  two  cases  under  the  attachment  act  of  this 
lodged  in  the  State,  against  the  effects  of  the  absent  debtor,  which  were  ia 
flw7feniitied  ^  Warehouse  or  store  belonging  to  the  corporation  of  the 
to  a  prioniy  ^j^y  ^f  Charleston^  under  the  care  of  the  city  treasurer. 

af  lien  on  ab-        ^  ^  ■' 

sent  debtor's       It  was  admitted^   that  CaUaharHs  writ  of  attachment  wa» 

SOOdSy  though  I      r 

a  second  writ  lodged    in   the  sheriff's   otiice  about  one   minute  before 
is  first  served  Lcnox^s^  but  the  sheriff's  officer  served  a  copy  of  Lenoxes  at* 
^ihce,^'      tachment  on  the  city  treasurer,  under  whose  charge  the  goods 
were,  belore  CallaliarCs. 
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So  that  the  point  made  and  submitted  to  the  court,  by  the 
counsel  on  both  sides,  was,  which  of  these  two  pfaiintiffs  Hifio^Teii. 
should  have  the  preference  ?  The  officers  of  the  corpora- 
tion sdso  prayed  the  opinion  smd  advice  of  the  court  on  the 
same  point,  in  order  diat  they  might  Inow  how  to  make  a 
proper  return  to  these  writs,  as  garnishees,  that  they  might 
not  be  entrapped  by  giving  an  improper  preference  to  either 
of  them. 

The  Court,  after  consultation,  was  of  opinion,  that  as  the 
sheriff's  office  was  a  public  one,  where  all  writs  were  lodged 
and  entered  before  service,  the  first  writ  of  attachment 
lodged  there  should  have  the  first  lien  on  the  goods  ;  and 
that  it  was  the  duty  of  the  sheriff  to  serve  the  writ  first 
lodged  on  the  garnishees  in  the  first  place,  and  others  in  TO» 
tation  afterwards,  agreeably  to  their  seniority ;  otherwise  it 
might  be  in  the  power  of  the  sheriff  to  vary  the  right  erf  the 
parties,  and  to  give  a  prefiifrence  to  which  of  them  he  plea* 
sed,  by  serving  one  or  the  other  first,  as  he  thought  proper  • 
The  vigilant  creditor,  therefore,  is  to  be  preferred* 

That  the  small  difference  of  the  time  in  lodging  these 
writs,  did  not  alter  the  principles  by  which  they  were  to  be 
governed*  For  in  all  cases  where  primty  of  action  becomes 
esRntial  to  the  right  of  the  parties,  the  different  days  muat 
be  shewn,  if  .the  writs  are  lodged  on  different  days ;  bud  if 
two  or  more  acdons  are  commeooed  on  the  same  day,  then 
die  exact  time  must  be  asoertained  ;  for  although  the  law  in 
general  will  not  aHow  of  fractions  in  days,  yet  it  admits  it 
where  it  is  necessary  to  distinguish  who  has  apriority ;  as  in 
fui  t€ttn  actions,  informations  for  usury,  or  the  like,  the  very 
hour  may  be  shewn*  3  Burr*  1434.  If,  then,  tiie  very 
hour  may  be  shewn,  tiiere  is  no  drawing  the  line  but  by  pri- 
ori^ ;  the  very  minute  may  be  shewn  iq>on  the  same  princi- 
ple ;  and  that  must  govern  and  determine  the  right  of  the 
parties*  Time  is  in  its  nature  divisible  from  years  down  to 
days,  hours  and  minutes :  a  ininute,  therefore,  will  give  a 
priority  as  eaaentiaily  in  point  of  time  as  a  year  or  a  day* 

Vol.  U.  B 
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Cftiuhan  The  Writ  is  considered  as  the  commencement  of  the  suit. 
IlaiioweU.  3  Bum  1343.  and  the  delivery  to  the  sheriff  as  the  time 
^"^""^"^^^  when  it  is  commenced.^  CallahoTCa  writ  being,  then^  the 
first  delivered  into  the  sheriff's  office,  the  court  wiU  there- 
fore consider  him  as  the  first  attaching  creditor,  and  entided 
to  a  preference,  and  that  the  return  of  the  corporation  ought 
to  be  made  conformably. 

Mr.  Holmes^  the  iatendant  of  the  city,  being  then  present 
in  court,  suggested  a  difficulty  which  occurred  in  making 
these  returns,  as  the  attachment  law  requires  that  a  return 
upon  oath  must  be  made  by  garnishees  in  possession  of 
goods  belonging  to  an  absent  debtor,  and  that  the  goods  in 
the  present  case  were  in  possession  of  the  corporation,  which 
could  not  take  an  oath,  and  tl^erefore  prayed  the  direction 
A  oorponit'   of  the  court  in  making  the  returns  to  these  writs.     Where- 
nnnot  make  ^P°^  ^^  court  was  of  opinion,  that  all  returns  to  such  writs, 
fefl  f»th,  is  to  QQ  ij^g  pa,.^  Qf  ^he  corporation,  ought  to  be  made  by  the  in- 
to wriu  of  at-  tendant,  who  was  at  the  head  of  that  corporate  body,  under 

tachnnent    by  _ 

the  officer  at  his  hand  and  the  seal  -of  the  corporation,  as  an  oath  could 
nieh  corpora-  Qot  be  expected  from  a  corporate  body. 

his  hand  and 

the  seal  of  the      jj^  g^  Some  of  the  members  of  the  bar  seemed  to  think 

eorporaUon. 

the  above  determination  respecting  the  priority  of  attach- 
ments was  a  point  of  great  importance,  and  therefore  wished 
it  more  fully  argued,  to  which  the  court  most  readily  assent- 
ed ;  but  all  the  parties  afterwards  acquiesced  in  the  decw 
*  sion,  and  it  was  never  again  brought  forward. 

Present,  Burke,  Waties  and  Bay. 


*  This  has  often  been  determined  in  cases  where  the  statQie  of  KmitatiOMi 
has  been  pleaded. 
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Th£  State  agahtst  Theodore  Gaillard,  John  Bull    CharU»ton 

,  and  JOHN  Bryant. 

DEBT  on  bond  for  4,44lA  7«.  currency,  equal  to  634/.   Miarepraen- 

,.  -r,      -1  totioMon  the 

Sterling.  plat  of  landt 

The  bond,  on  which  this  suit  was  commenced,  was  given  the  time  ai!d 
for  a  tract  of  land  purchased  at  a  public  sale,  made  by  the  S^tde^^'a^ 
commissioners  of  forfeited  estates,  under  the  confiscation  Jf?^  gronada 

'  for    a  retcia- 

act.     At  this  sale  a  very  handsome  plat  of  the  land  was  pro-  ^^    ^^  the 

,         1  .         t^f.         ritift  «  I     contract.    As 

duced,  representmg  the  quality  of  the  land,  &c.  taken,  as  al-  where  a  fine 
leged,  from  actual  observation  and  measurement,  and  con-  ter  is  iaUl 
taining  2,535  acres.  On  this  plat  a  fine  copious  stream  of  ^^nuu^t 
water  was  laid  down  as  running  nearly  through  its  centre,  ^^^  *^^« 
with  a  mill-seat  represented  on  it,  which  was  the  principal  J^**/**. '*™* 
inducement  of  the  defendants  to  make  the  purchase  ;  as  the  only  for  lura- 
land  was  valuable  only  on  account  of  the  timber  growing  on  up^  exami- 
it,  and  this  stream  of  water  and  mill-seat,  which  were  repre-  out  to  be  only 
scnted  on  the  plat,  containing  notes  and  memorandums  ex-  threfrLunhiT 
planatory  of  these  natural  advantages.  with***t  ^^^' 

The  defence  set  up  against  this  bond  was  misrepresenta-  fanning  water 
tion  or  decepUon,  at  the  time  and  place  of  sale.  That  the  misrepretent* 
defendants  had  been  deceived  by  this  plat  representing  a  given  in  ^evi. 
bold  stream  of  water,  suflEicient  to  turn  a  mill  the  whole  year  a*bonci*given 
round,  with  a  good  mill-seat  upon  it ;  whereas,  in  truth  and  ^°^  ^**®  ®^**" 

,  .       ,  deration   mp- 

in  fact,  it  was  found  upon  examination  that  this  supposed  n«7>  by  way 

^  of     discount^ 

Stream  was  a  mere  gully,  which  was  dry  three-fourths  of  the  under      the 

t  '       t  -  1     ■  ^  r    t^rma  of  the 

year,  and  contamed  running  water  only  m  wet  seasons,  or  ai-  discount  act, 
ter  heavy  falls  of  rain.     Thai  by  this  failure  of  water,  their  ^  *  *^  ° 

^  -^  '  eommon  law. 

plan  of  erecting  a  saw^mill  was  entirely  defeated,  as  die  g^eat 
object  they  had  in  view  having  been  the  sawing  of  lumber 
for  the  market.  Moreover,  that  there  was  a  deficiency  of 
555  acres  in  the  quantity  of  land.  This  deficiency,  how- 
ever, was  not  so  much  relied  on,  for  a  rescission  of  the  con- 
tract or  ^e  in  iotOj  as  an  abatement  of  price  might  have  an^ 
swered  the  ends  of  jusuce  to  all  parties ;  but  what  the  de- 
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The  Sute    fendants  relied  on,  was  the  fraud  or  imposition  practised 
GaiUat^  and  upon  them,  by  this  false  representation  on  the  plat  produced 
y^-^^^    at  the  side,  and  which  deceived  them  in  midcing  the  pur- 
chase. 

The  defendants  then  called  two  surveyors  who  had  re- 
surveyed  this  land,  and  several  other  witnesses,  who  all 
proved  substantially,  the  facts  ^ted  in  the  defence,  as  well 
with  regard  to  tihe  total  fisiilure  in  the  stream  of  water,  as  td 
the  deficiency  in  the  quantity  of  land  sold.  The  cause  then 
went  to  the  juiy,  who,  under  the  direction  of  the  judge,  and 
on  the  authority  of  Gray  and  Handiinsorfs  case,  tried  in  Or- 
(a)S9eA^9  toberixTm^  179d,(<2)  brought  in  a  verdict  for  defendant ; 
m.  £ujf9  whereby  the  whole  contract  was  rescinded.  Thereupon  the 
counsel  for  the  state  gave  notice  of  a  motion  for  a  new 
trial,  to  be  made  at  the  next  meeting  of  the  constitutional 
court  of  appeals,  on  the  ground  of  misdirection  of  the  pre- 
siding judge ;  and  that  the  (nding  of  the  jury  was  against- 
law.  At  the  meeting  of  the  constitutional  court  of  appeals, 
in  January^  1796,  the  ab6ve  motion  was  brought  forward^ 
and  in  support  of  it,  the  fallowing  grounds  were  submitted 
to  the  court. 

1.  That  a  common  law  court  could  not  rescind  a  con- 
tract, and  that  9,  court  of  equity  only  was  competent 
thereto. 

2.  l^hat  one  Archibald  bid  off  tiie  land  at  the  sale,  and 
there  was  no  proof  that  he  bid  a  milkseat  in  view ;  and  if 
he  was  not  deceived,  no  one  coating  in  under  him  had  a 
right  to  compkdti, 

3.  That  the  commissioners  of  fiorfeited  estates  did  not 
warrant  the  null«seat  and  stream  of  water,  as  being  good  and 
proper  for  a  saw-mill  {  they  only  sold  from  the  plat  made 
by  the  surveyor,,  on  behalf  of  the  puUic ;  and, 

Lastiy,  that  this  sale  having  been  made  by  the  state,  it 
was  not  to  be  governed  by  the  same  rules  as  private  sales. 

This  motion  was  aigued  by  Ford  and  Trezevant  in  be- 
half of  the  sute,  and  by  General  Pinckuy  for  defendants. 
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For  the  stale  it  wm  contended,  that  the  court  of  chao-    The  sute 

V. 

eery  waa  the  proper  tribunal  for  investigating  all  natters  of  GaiiUurd  and 
fraud,  accident  and  trust,  and  was  the  only  one  competent 
to  do  full  and  complete  justice  in  all  such  cases.  And  it  was 
their  peculiar 'province  to  determine,  when,  or  in  what  cases 
contracts  wtre  or  were  not  to  be  set  aside  on  the  ground  of 
fraud  or  misrepresentation.  That  in  our  state  three  chan* 
ceUors  presided  in  the  court  of  equity,  who  were  men  of 
great  legal  knowledge  and  integrity,  and  who  would  exer* 
eise  their  .powers  as  to  the  dissolution  of  contracts,  with  all 
fht  requisite  discretion  and  caution.  That  they  would  ne- 
ver rescind  a  contract  until  after  die  fullest  examination,  of 
wUch  the  nature  of  the  thing  was  capable.  That  in  such 
hands,  comtracta  were  safe  and  stable  ;  the  principles  well 
ascertsnned  by  authorities  and  adjudications  ;  and  the  rules 
of  law  and  equity  form  their  steady  guide  in  determining 
eases  of  this  sort.  That  while  this  was  the  case,  men  in 
their  mutual  contracts  and  bargains,  and  all  their  various 
transactions,  might  have  a  confident  and  safe  reliance.  But 
on  die  contrary,  to  make  jurors  the  judges  of  the  rescission 
and  dissolution  of  solemn  agreements,  entered  into  with 
due  solemnity  and  caution,  would  introduce  all  that  fluctu- 
atktt  and  uncertainty,  which  for  ages  past  it  had  been  the 
wisdom  of  the  law  to  guard  against.  Jurors  were  often 
composed  of  uideamed  men,  often  biased  on  one  side  or 
dlie  other,  and  too  frequendy  pirrying  their  prejudices  into 
the  jury  box.  That  in  cases  of  this  nature  they  had  no 
fixed  rules  or  principles  to  govern  their  verdict ;  that 
one  jury  would  do  on  cme  day,  what  another  would  undo 
the  next ;  nothing  like  certainty  could  be  expected,  and 
every  thing  might  be  set  afloat  and  unhinged,  by  committing 
ad  great  and  so  extensive  an  office  to  such  unskilful  hands. 
On  the  second  ground  it  was  contended,  that  one  George 
ArcAibald  vrtm  the  purchaser  at  the  sale.  The  land  was 
knocked  oflF  to  him  by  the  cryer,  and  there  was  no  evidence 
offered  to  the  jury  who  tried  the  cause,  to  shew  that  he 
was  deceived  by  this  plat  or  the  declarations  of  the  com- 
missioners, but  admittbg  that  the  plat  might  have  had  that 
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I'he  State  tendency,  that  was  a  matter  between  him  and  the  commis- 
GaiiUrd  and  sioners,  and  not  one  of  which  the  defendants  could  avail 
themselves  in  order  to  get  rid  of  their  contract,  and  set 
aside  their  bond. 

That  there  was  no  warranty  on  the  part  of  the  commis- 
sioners, that  the  stream  laid  down  on  the  plat  was  a  never- 
failing  stream,  or  that  it  would  turn  a  saw»miU  all  the  year 
round.  They  offered  the  land  for  sale,  such  as  it  was,  with 
all  its  advantages  and  disadvantages  attached  to  it,  and  the 
plat  produced  was  m^e  for  the  purpose  of  shewing  the 
metes  and  bounds  of  xhe  land,  and  the  quantity  contained 
within  the  lines,  than  for  any  other  purposes  whatever. 

And  finally,  it  was  urged  in  support  of  the  motion,  that 
this  sale  was  a  public  sale  made  by  the  state,  a  corporate 
body,  which  could  not  make,  nor  was  it  bound  to  make,  the 
representations  of  the  good  or  bad  qualities  of  the  land  of- 
fered for  sale,  which  a  private  individual  is  bound  to  do  in 
his  contracts  with  another.  Caveat  emptor  was  a  good  rule 
in  such  case  ;  the  defendants  should  have  taken  care  to  have 
informed  themselves  fully  on  all  these  points,  before  they 
made  the  purchase. 

Pincknexj^  for  defendants,  against  the  motion,  admitted 
t)iat  the  law  had  formerly  been  as  his  opponents  had 
stated  :  that  this  power  of  setting  aside  or  rescinding  con- 
tracts, once  belonged  exclusively  to  a  couMof  equity  ;  but 
that  modem  improvements  had  been  made  in  almost  every 
branch  of  our  jurisprudence,  for  wise  and  judicious  pur- 
poses ;  and  amongst  others,  that  of  a  common  law  court 
taking  cognisance  of  such  cases,  as  the  present  one,  as  well 
as  an  equity  court. 

That  the  great  point  here  was  fraud,  or  no  fraud  ?  That 
fraud  might  either  be  the  result  of  deliberate  design,  or  it 
might  arise  from  circumstances,  resulting  from  the  nature 
of  the  transaction  itself,  where  none  was  intended.  But 
that  from  whatever  cause  it  arose,  i^  it  could  be  traced  out 
and  established,  by  common  law  rules  of  evidence,  it  was  as 
much  within  the  jurisdiction  of  a  common  law  court  of  judi- 
cature, as  within  that  of  a  court  of  chancery*-*  That  in  a 
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great  variety  of  cases,  it  was  usual  and  customary  for  the     The  sute 
courts  of  chffiicery  to  send  down  issues,  to  be  tried  at  com-    Gainard  and 
mon  law,  to  enable  the  chancellors  to  proceed  finally  to  de-    v^^-v"«^ 
termine  on  the  justice  of  the  case*    Now  if  it  was  right  and 
just  for  the  courts  of  common  law  to  try  collateral  points, 
arising  in  the  course  of  a  cause  depending  in  equity,  it  was 
surely  right  and  proper  for  them  to  try  the  whole  of  a 
cause,  where  the  whole  of  the  merits  could  be  brought  fairly 
before  them  in  the  first  instance*    I'hat  a  jury  was  as  much 
under  the  control  of  the  court,  and  subject  to  its  direction 
in  the  one  case  as  in  the  other,   and  the  court  would  see 
that  justice  was  done  in  cases  originating  at  common  law, 
as  weU  as  on  issues  directed  by  a  court  of  equity  ;  and  if 
they  erred,  or  deviated  either  in  point  of  law  or  fact,  the 
constitutional  court  would  always  grant  a  new  trial  toties 
quottea^  &c*     And  this  power  in  the  common  law  courts 
would  always  be  an  effectual  security  to  all  kinds  of  con- 
tracts which  were  fair  and  lawful,  and  would  be  a  sufficient 
check  against  all  the  inconveniences  so  much  apprehended 
by  the  gentlemen  on  the  other  ^ide  of  the  question*    Be- 
sides, the  remedy  in  a  court  of  common  law,  was  much 
speedier  and  attended  with  less  expense,  than  in  a  court  of 
equity*     Our  discount  law,  he  next  contended,  expressly 
allowed  such  a  defence  as  the  present  one*    It  enacts,  *'^  that     See  Pvbuc 
**  in  all  actions  whatever,  brought  for  the  recovery  of  any  -'^^*'  P-  ^^• 
**  debt,  it  shall  and  may  be  lawful,  for  the  defendant,  if  he 
'*  have  any  account,  reckoning,  demand,  cause^  matter  or 
*^  thiTig'j  against  the  plaintiff,  to  give  the  same  in  evidence^ 
'^  by  way  of  discount,  regard  always  being  had,  to  the  cause 
**  of  action^  so  that  such  demands,  causes,  matters  and 
**  things,  &c*  relating  to  defendant  in  his  own  right,  shall 
<*  only  be  given,  in  evidence  by  defendant,  in  a  suit  brought 
'^  against  him  in  his  own  right,"  &c*     He  then  quoted  the 
case  of  Cooie  v.Rhine^ia)  tried  in  1783,  which  was  the  first  (a)  Baift 
case  in  this  country  in  which  a  common  law  CQurt,  under  a  ^  j^j  iwlfeiv 
fair  construction  of  our  discount  law,  permitted  this  kind  of  ****** 
equitable  defence  to  be  set  up,  as  springing  out  of  the  trans- 
action itself*     That  suit  was  for  a  workman's  bill  in  builds 
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The  State     inpr  a  hoaae  :  the  discount  was  tbe  loss  of  rent  occasioned 
GfliUifird  and   by  unreasonable'  delay,  and  for  sundry  deficiencies  in  the 
building  md  unfaithful  workmanship,  in  which  the  jury^ 
under  the  direction  of  the  court,  allowed  a  discount  to  the 
amount  of  230/.  sterling.     The  next  case  was  that  of  Miib 
V.  DmueeSf  which  was  a  suit  for  the  price  of  a  negro  sold   ' 
with  a  good  character,  who  was  proved  to  have  been  a 
drunkard,  a  thief,  and  runaway :  the  discount  was  to  the 
amount  of  the  full  value  of  the.  negro ;  and  the  jury  found 
for  defendant.    The  case  of  Gra^  v.  HamUinsan^  the  next 
in  order  of  time,  was  very  similar  ta  the  present  one  ; 
where  a  mill-seat  on  a  good  stream  of  water,  was  the  ob- 
ject of  the  purchase,  but  as  it  was  taken  away  by  an  older 
grant,  in  an  action  on  the  bond  for  the  consideration  naoney, 
a  verdict  was   given  for  defendant ;  by  which  means 'die 
contract  in  that  case  was  rescinded  in  toto^    All  diese  cases, 
and  a  great  many  determined  since,  upon  the  same  princi* 
ples»  vindicated  and  justified  the  courts  of  common  law  m 
this  state,  in  opening  the  door  for  the  admission  of  these 
kind  of  equitable  defences ;  which  prevented  a  multiplicity 
of  actions,  and  went  at  once  to  the  real  merits  of  the  case* 
That  in  answering  to  the  second  ground  taken  in  support 
of  the  motion,  he  said,  Archibald^  by  whom  the  land  was 
bid  off,  was  only  the  mere  agent  of  the  defendants  on  the 
occasion :  that  the  entry  in  the  commissioners'  books  of 
sales  was  to  them,  and  not  to  Archibaki;  the  deeds  of  con- 
ve}rance  were  to  them  ;  and  they  gave  the  bond  to  the  com- 
missioners, on  which  tlie  present  suit  was  brought*     All 
this  i^roved  him  to  have  been  a  mere   agent.     But    sup- 
posing he  had  not  been  their  agent,  and  they  were  to  be 
considered  as  his  assignees,  they  would  then  stand  exactly 
in  his  shoes,  and  had  a  right  to  avail  themselves  of  zny 
ground  of  fraud  of  which  he  himself  could  have  taken  the 
advantage. 

That  although  the  commissioners  did  not  in  express 
words  declare  that  this  was  a  constant  and  never-failing 
stream  of  water,  which  ran  through  this  tract,  yet  such  a 
representation  on  the  plat  by  the  surveyor-general)  an  officer 
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of  high  trust,  or  his  deputies  employed  on  the  part  of  the     The  State 
state,  was  as  much  calculated  to  impose  upon  an  unwary   GaiUw^  wd 
and  unsuspecting  purchaser,  as  any  parol  declarations  of      ^^^n- 
the  commissioners  ;  nay,  more  so,  as  it  held  out  the  idea 
of  actual  observation  and  examination  of  the  premises,  by 
such  officer,  which  by  most  men,  would  be  much  more  re* 
garded  than  the  loose,  random  declarations  of  the  commis- 
sioners themselves  at  the  sale. 

As  to  the  last  ground  urged  in  support  of  the  motion,  he 
observed,  that  although  the  sale  was  made  under  a  public 
law  of  the  state,  and  by  public  authority,  no  good  reason 
could  be  assigned,  why  the  state  as  a  public  body,  should 
be  protected  in  a  fraud  committed  (though  unintentionally) 
by  any  person  acting  under  its  authority,  any  more  than  an 
individual  citizen  under  similar  circumstances.  Good  faith 
ought  to  be  observed  by  public  bodies,  as  well  as  by  private 
cidaens ;  and  if  any  one  is  injured  by  such  corporate  body, 
or  its  agents,  the  party  injured  is  entided  to  redress,  as 
weU  asl>om  a  man  in  his  private  capacity. 

1 
Mr.  Justice  Buftsc-4elivered  the  opinion  of  the  judges, 

who  were  unanimously  with  the  defendant  on  every  ground. 
He  observed,  that  the  governing  principles  by  which  this 
case,  and  all  others  of  the  like  kind  had  been,  and  were  to 
be  decided,  were  borrowed  from  the  civil  law,  and  incor- 
porated into,  and  now  made  a  part  of  the  common^aw  of 
this  country,  viz.    ^^  that  a  sound  price  deserves  a  sound 
*'  commocUty^^  and  that  wherever  there  is  "  a  failure  of 
^^  consideration^  a  misrepresentation^  or  concealment  of  mate* 
**  rial  circumstanpes^^  it  vitiates  the  contract  in  toto;  or  en-  i  Domat.  90, 
titles  the  party  injured  to  such  a  reasonable  abatement  in 
the  price  of  the  thing  sold  or  demanded,  as  would  make 
him  full  reparation  for  any  injury  sustained  by  reason  of 
•uch  unsoundness,   failure,  misrepresentation  or  conceal- 
ment, according  to  the  nature  and  circumstances  of  every 

Vol,  II,  C 
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Thetteto     tiidr  case.    Of  aU  such  circumstances  and  injuries,  wfaat* 
Mitaril  and   ever  their  extent  nuj^t  be,  the  juries  of  this  country,  under 
^^^^^^!^^    the  direction  of  the  common  law  courts,  were  as  competent 
A  court  of  to  determine;  wherever  they  could  be  traced  out  and  esta- 
yiiySny  ^  Uished  by  legal  testimony,  as  a  court  of  equity.    That  in 
CiOi^'^^^Miirt  ^^  exercise  of  this  power,  the  courts  of  common  law,  al- 
ttumnd^Ia^  ways  had  been  «nd  ever  would  be  extremely  cautious  in 
wtt  Mide  eon-  charging  juries,  so  as  to  guard  against  the  too  easy  and  fre« 
croands  of     quent  admission  of  testimony,  which  might  go  to  render 
•Qoh  'groandt  Contracts  insecure*    That  good  faith  and  confidence  ought 
•at  bj  com-  to  be  maintained  by  men  in  their  mutual  dealings  and  trans* 
S>ruLei!^  actions  with  each  othen    That  men  were  free  to  contract 
and  make  bargains,  or  to  let  them  alone,  as  they  thought  pro- 
per ;  but  when  once  made,  they  were  binding,  and  the  con- 
tractors ought  to  be  held  to  them,  in  all  cases,  unless  they 
came  fairly  within  the  above  exceptions  ;  and  then  it  was 
proper  and  just,  for  juries  to  interfere  and  do  substantial 
justice  between  the  parties,  by  giving  such  verdicts  as  would 
i9«ifMf.  81.    place  both  of  them  in  their  original  situation,  or  give  partial 
satisfaction  for  pardal  injuries. 
PttUie  Lawt»      That  the  principles  of  our  discount  act  of  the  legislature, 
passed  in  1759,  and  made  perpetual  by  the  act  of  1783,  co» 
mcided  with  the  rules  of  the  civil  law,  by  permitting  a  de*^ 
fendant  to  set  off  by  way  of  discount  against  the  plaintiff's 
demand,  any  cause,  matter,  or  thing  in  his  own  right,  and 
springing  out  of  the  same  transaction,  which  went  either  to 
defeat  the  plaintiff's  right,  or  to  require  an  abatement  in  his 
demand;    which  renders  it  highly  presumable,  that   the 
legislators  of  that  day,  had  the  principles  of  the  civ^f  law  im 
tiew,  when  they  passed  that  act* 

In  comparing  this  case  with  the  foregoing  rules,  he  said, 
^ere  could  be  little  doubt,  but  that  this  contract  ought  tm 
be  set  aside  on  the  ground  of  fraud  or  misrepresentation. 
The  object  the  defendants  had  in  view,  was  the  sawing 
of  lumber  for  the  Charleston  n^arket.  The  land,  it  was^ad- 
Rittted,  was  of  little  or  no  value,  but  for  the  timber  growing 
on  it*  A  good  stream  of  water,  and  a  mill-seat,  therefore, 
were  essentially  necessary  for  carrying  into  effect,  the  ob- 
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ject  the'  purchasers   had  in  contemplation,  and  without    THeStsta 
these,  their  ends  never  could  have  been  answered*  The  plat   Gdnwd  tni 
produced  at  the  sale,  represented  upon  the  face  of  it,  these       others. 
essential  requisites*  It  carried,  therefore,  fa  Ishoo^  and  mis- 
lepresentauon  in  its  front;  well  calculated  to  take  in,  and 
deceive  unwary  men,  who  were  likely  to  trust  to  such  re- 
presentations made  by  public  men  in  the  execution  of  a 
public  trust*   There  was  nothing  better  calculated  to  impose 
upon  a  purchaser,  than  a  plat  which  had  die  appearance  of 
an  actual  survey  and  observation,  with  explanatory  notes 
made  upon  it*     Many  an  unfortunate  European  had  been 
deceived  by  the  American  land  speculators,  in  the  same 
manner ;  and  unfortunately,  too  many  of  the  purchasers  had 
been  ruined  by  fit*     It  was  said  the  commissioners  were 
ignorant  of  it  ;  they  did  not  know  that  there  was  no  siich 
stream.   But  that  made  no  sort  of  difference,  as  to  the  real 
existent  facts  ;  for  it  was  the  same  thing  to  the  purchaser, 
whether  they    knew,  or  did  not  know,  there   was  this 
stream  ;  for   it  is  a  well  knovm    rule    of  the  civil  law, 
that  where  the  defects  ^of  a  thing  sold  were  unknown 
to  the  seller,  he  shall  be  bound  not  only  to  take  it  back^  but 
to  indemnify  the  purchaseir  or  buyer,  as  to  all  the  charges  i  ihmat.  n, 
the  sale  has  put  him  to.     The  receipt  of  a  full  or  raJuaUe  a  toand  pric^ 
consideration  in  faw,  raises  an  impHed  warranty^  against  all  ^S'^om- 
faults^  hunvn  and  unknown  to  the  selkr  ;  with  this  difference,  Sb^knVwnw 
that  in  cases  of  wilful  concealment,  the  party  guilty  of  the  ^^^^^^^    ^ 
fraud,  b  liable  for  damages,  in  addition  to  dl  legal  and  just 
charges*  ^ 

As  to  the  other  grounds  taken  in  support  of  the  motion 
ibr  a  new  trial,  they  all  follow  the  main  or  principal  one, 
already  discussed.  A  fraud  practised  upon  the  agent,  waa 
a  fraud  through  him  on  the  principals,  and  went  radically 
to  the  dissolution  of  the  sale*  Any  misrepresentation  caU 
culated  to  deceive,  went  to  impair  a  contract,  as  much  as 
parol  declaradons  by  the  sellers,  to  diat  effect*  And  as  to 
the  effect  of  sales  in  general,  there  was  no  dtflkrenoe  be» 
tween  public  and  private  ones,  as  to  defecta  in  the  thing 
iifldf  aoldf  except  as  to  incumbniiiceBy  which  might  be  weft 
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The  Suie     ascertained  by  due  diligence*    Holding  out  false  represent* 
GailiaH  and   ations  dierefore  by  any  of  the  public  agents,  went  as  effec- 
tually to  render  a  sale  invalid  with  the  state,  as  if  it  had 
been  practised  by  an  individual  citizen. 

Rule  for  new  trial  discha^^d* 

Present,  Burkje,  Grimke,  Waties  and  Bat. 


Charie$tmt    Mary  Wells,  widow  and  rcUct  of  Robert  Wells,  de« 

ceased,  against  Thomas  Martin. 

The  widow  of  UPON  application  to  the  court  for  a  writ,  for  the  ad- 
was  Muiulbed  measurement  of  dower,  pursuant  to  the  directions  of  the 
^toS.    «d     act  of  die  legislature. 

WM  "IjoIiSlir-  '^^^  present  was  an  application  on  the  part  of  Mrs.  Wellsy 
^  }L^^  J'^  the  widow  of  Robert  Welby  formerly  a  bookseller  and  sta- 

of   1782,     for     .  ^ 

adherinj^  to    tioner  in  the  city  of  Charleston,  for  her  dower  in  sundry 
the  course  of  houses  in  town,  and  tracts  of  land  in  the  county,  of  which 
tionary^^  war   ^^^  husband  was  sebed  and  possessed  in  his  life-time,  and 
Lmng  t - '  during  her  coverture, 
^iicd  to  i.cr       It  was  admitted,  that  Mr.  fVeUs  in  his  life-time  had 

dower  In    all  ^ 

hi*  buids,  kc  joined  the  British  standard,  during  the  revolutionary  war, 
and  had  adhered  to  the  enemies  of  America  ;  in  consequence 
of  which  his  person  was  banished  from  the  state,  and  his 
estate  confiscated  by  an  act  of  the  legislature ;  and  that  Mr. 
31artin,  the  defendant,  had  purchased  one  of  the  lots  of 
land,  which  formerly  belonged  to  him  in  Charlestoru  He, 
therefore,  disputed  her  claim  of  dower  in  the  house  and 
lot  he  purchased,  which  brought  the  question  fully  before 
the  court,  whether,  under  these  circumstances,  she  was  en- 
titled to  her  dower  or  not  i 

The  case  was  very  fully  argued  by  Mr.  Edward  Hut* 
kdge^  on  behalf  of  the  demandant^  and  by  Desauswrc^  Ford 


r 
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and  Johnson^  on  the  part  of  Mr.  Martin^  or  rather  on  be- 
half  of  the  state,  which  had  guarantied  Mr.  MartMs 
title. 

In  the  course  of  these  arguments,  almost  all  die  old  doc- 
trines of  forfeitures  and  attainders  for  treason  and  rebellion^ 
were  fully  gone  into  and  investigated  on  both  sides ;  but  as 
they  were  very  long  and  uninteresting,  (at  the  present 
day,)  they  are  not  incorporated  into  the  report  of  this  case, 
and  the  more  especially,  as  not  only  the  constitution  of  the 
Umted  States^  but  the  constitution  of  this  state,  and  those 
of  all  the  other  states  in  the  union,  have  forever  excluded 
the  idea  of  bills  of  attainder,  or  ex  post  facto  laws ;  as  utterly 
inconsistent  with  the  principles  of  public  justice,  and  the 
rights  of  innocent  unoffending  individuals*  For  these  rea- 
sons, the  opinion  of  the  court  only  is  subjoined,  which 
was  delivered  by  Mr.  Justice  Burke,  to  the  following 
effect : 

That  the  judges  had  considered  the  question,  and  were 
unanimous  in  opinion,  that  Mrs.  Welh  was  not  deprived  of 
her  right  to  dower,  either  by  the  common  law,  or  by  the 
act  df  confiscation.     By  the  common  law  there  was  no  for-  ^^  forfeiture 
feiture  for  treason,  till  after  trial  and  conviction,  and  the  ,*J^  7o?'^r^. 
judgment  of  the  court  pronounced  against  the  offender.    It  ^?»  ^'"  }^^ 
was  one  of  the  consequences  which  resulted  to  the  crown  convicted  and 

-  .     .  .  judgfmeut  pro- 

from  such  conviction  and  judgment;  but  utitil  that  took  uounced   «. 
place,  and  was  recorded,  the  crown  had  no  right ;  but,  when  ^cn  andTot 
judgment  of   death,  or  sentence  was  once  pronounced  beeomcs '  at-* 
against  the  offender,  the  immediate  consequence  by  the  wor£*ii]*g^||^'j 
common  law,  was  attainder :  he  became  attaint,  or  in  other  ^«»t"«5- 
words,  put  out  of  the  protection  of  the  law.    The  further  *  ^lack,  373, 
consequences  of  attainder  were  forfeiture  and  corruption  of 
blood,  by  which  a  man  forfeits  to  the  king,  all  his  lands  and 
tenements,  which  for  ever  afterwards  become  vested  in  the 
crown. 

That  the  common  law  was  of  force  in  South  Carolina^ 
and  formed  by  far  the  greatest  and  most  important  ps|rt  of 
her  system  of  jurisprudence. 
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Weib  That  Mr.  Wells  had  never  been  called  upon  to  answer 

Mpitin.  for  ^^  offence,  of  treason,  in  any  court  of  competent  juris- 
^"^^^^^^^  diction,  consequendy  there  never  was  any  conviction  or 
judgment  for  that  offence  against  him*  He  never  became 
aitaintedy  so  as  to  incur  the  penalty  of  forfeiture  of  his  lands 
to  the  state,  agreeable  to  the  rules  of  the  common  law.  It 
was  clear,  therefore,  that  his  widow's  claim  of  dower  re« 
mained  unimpeached  at  common  law. 

That  the  sutute  regulations  of  the  state,  were  properly 
to  be  considered  only  as  supplementary  to  the  common  lawy 
which  was  not  to  be  altered  by  construction  or  implication, 
but  by  express  terms.  1  here  was  nothing,  however,  in  the 
act  of  confiscation  (severe  as  it  was)  which  amounted  to  aa 
attainder,  •r  which  expressly  altered  the  common  law  in 
this  particular.  There  was  nothing  in  the  act,  which  de« 
clared  Mr.  Wells  guilty  of  treason  or  rebellion  against  the 
state.  His  name,  to  be  sure,  is  on  the  list  No.  1.  annexed 
to  the  act ;  the  preamble  of  which  recites,  ^*  that  it  would 
^'  be  impolitic  and  unwise  to  afford  protection  to  those  per- 
^  sons,''  &c.  and  then  it  goes  on  and  declares  them  forever 
banished  from  the  state,  and  their  estates  confiscated  to  the 
public,  &c.  And  although  the  act  vested  his  estate  in  the 
public,  and  authorized  commissioners  to  dispose  of  the 
same,  yet  there  is  a  clause  reserving  the  rights  of  indivi- 
duals, having  any  prior  claims ;  as  judgments,  mortgages^ 
marriage  setdements,  and  the  like.  Sec.  llie  right  of  dower^ 
it  is  true,  is  not  mentioned  in  this  proviso  in  the  act,  but 
then  it  is  a  common  law  right,  which  has  a  preference  to 
judgments,  mortgages,  or  any  other  incumbrances  made  or 
suffered  by  the  husband  in  his  life*time.  It  is  paramount 
to  all  the  other  Icinds,  of  what  nature  soever  they  might  be, 
and  it  is  given  not  by  the  act  or  curtesy  of  the  husband,  but 
by  operation  of  law  ;  it  is  a  claim  of  the  highest  nature 
known  in  law,  and  one  which  the  courts  of  justice  have 
««  mM  ever  held  sacred.  He  then  mentioned  the  case  of  Mrs* 
jitn't  oa-c  in  Mongifi^  brought  up  from  Beaufort  district,  in  the  year 
Mep*  v«i.  i.p.  17B9,  whose  husband  had  been  put  on  the  confiscation  list 
tiiL^*     in  the  same  manner  as  Mr.  WeUs^  in  which  it  was  deter- 
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mined  by  Grixke,  Waties  and  Drattok,  then  present,       WeUs 
that  the  right  of  dower  was  a  common  law  right,  which  the      Martin, 
widow  was  entitled  to,  and  which  was  in  no  wise  impeached    ^^^^^^^i^ 
by  the  confiscation  act.  dSdcTtn 

the  tUte  of 
JV%w*J^orJk 

It  was  therefore  ordered,  that  a  writ  for  the  admeasure*  Jo/mMte*  Co- 
xnent  of  dower  in  the  premises  in  question,  should  issue  to  ^  '^' 
oommissionersi  pursuant  to  the  directions  of  the  act,  &c. 

Present,  Burke,  Grimke  and  Bat. 


William  Patne,  Indorsee  of  two  promissory  notes  of    Chariettm 
hand,  against  Peter  Trezevant. 

UPON  a  motion  to  set  aside  a  verdict,  and  grant  a  new  ^  ^^te  of 
trial,  on  the  grounds  that  the  finding  of  the  jury  was  against  JjJ^JJ.'^^JJJ* 
law.  evidence,  and  the  opinion  of  the  judge,  before  whom  original   imt- 

-'  '     .  '^  J      o  7  tiet     to    the 

the  cause  was  tried.  tranmction,  it 

This  was  an  action  on  two  promissory  notes  of  hand,  the  and  voKi  eren 
one  indorsed  to  the  plaintiff,  for  580/.  and  the  other  payable  |^  ^n  inno^ 
to  him,  for  27/.  1*.  4<i  steriing ;  tried  by  a  special  jury  in  SSugh*  aT' 
Charkston^  before  Bat,  J.  in  yw/jr,  1796,  to  which  there  j^^^^""'^ 
was  >  plea  of  non  assumpsit,  and  another  of  the  statute  of  g^ntt  an  in- 
usury.     The  report  of  the  presiding  judge  was  as  follows  :  eount  for  mo- 

That  on  the  trial  of  the  cause,  Mr.  House^  a  broker,  was  reecired. 
called  to  prove  the  usurious  transaction  in  its  origin ;  but  ^^o  negoUa- 
he  was  objected  to  by  Mr.  Desaussure^  on  two  grounds :  nwi'bciweel^ 
First,  that  he  was  payee  of  the  notes,  and  had  indorsed  •^T'T'hoSh 
them,  in  order  to  give  them  circulation.  It  was  evident  the  payee  of 
therefore,  he  said,  that  he  was  a  highly  interested  witness  in  eompetent 


witness  to 


yrore  the  aturions  transaction.  Sendme  notes  into  market,  under  pretence  of  sale,  to  raise 
BMOoey,  is  a  shift  to  elade  the  statute,  if  the  numey  ia  to  be  returned.  Wherever  a  retam  of 
IIm  mautj  U  Mntcinplatcd  bj  the  parties,  it  wiii  ooustatute  a  loan  and  not  a  sale. 
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the  question  before  the  court :  and  secondly,  because  he  was 
called  upon  to  invalidate  a  security,  which  he  had  given  ; 
and  that  an  indorser  of  a  note,  independent  of  the  qtwstion 
of  interest,  could  not  be  permitted  to  prove  the  notes  void, 
which  he  himself  had  indorsed,  as  it  was  very  clear,  if  the 
notes  were  found  to  be  usurious,  he  never  would  be  liable 

« 

to  pay  them  :  and  relied  upon  the  case  of  Wahonand  others 
v.  Shelly^  1  Durn.  &P  Easty  296.  as  in  point. 

Pinckneuy  for  defendant,  thought  the  objection  in  this 
case,  rather  went  to  the  credibility,  than  the  competency  of 
the  witness  ;  that  he  was  in  no  wise  interested  in  the  event 
of  this  suit,  one  way  or  the  other,  and  might  be  well  com- 
pared  to  an  insurance  broker,  who  had  underwritten  a  policy 
of  insurance,  who  is  a  competent  witness  in  an  action  on 
the  same  policy,  against  those  who  underwrote  before  him. 
3  Durn.  is?  Easty  27.  On  another  ground,  he  said,  he 
ought  to  be  received  from  the  necessity  of  the  case^  other- 
wise the  statute  against  usury  would  become  a  dead  letter. 
Those  kinds  of  transactions,  he  said,  were  generally  done  in 
so  secret  a  manner,  for  the  purpose  of  raising  money,  that 
unless  brokers  or  those  persons  entrusted  with  the  manage- 
ment of  these  kinds  of  concerns,  were  admitted  as  wit- 
nessesy  the  practice  of  usury  would  scarcely  ever  be  deve- 
loped or  fou^d  out* 
4  Ifiirr.  8S51.  After  hearing  arguments  upon  bodi  sides  upon  this  point, 
the  judge  ruled,  that  Mn  Houses  the  broker,  was  a  compe- 
tent witness.  That  the  defence  in  this  case  was  not  a  com- 
mon law  defence,  and  to  be  governed  by  common  law  rules 
of  evidence  alone :  but  it  was  a  defence  created  by  statute, 
which  was  a  transcript  of  the  statute  of  Anne,  and  was  a 
remedial  one,  to  prevent  usurious  practices  ;  and  therefore 
'  ought  to  have  a  liberal  construction.    That  by  the  tenor  of 

this  act,  the  defendant  himself  was  declared  to  be  a  compe- 
tent witness,  contrary  to  the  rules  of  the  common  law,  to 
prove  the  usury.  And  if  the  act  made  the  defendant  a  com- 
petent witness  in  his  own  caose,  then  surely  there  could  be 
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tio  solid  objection  to  third  persons,  who  could  not  possibly 
be  more  interested  in  the  event  of  the  suit  itself,  or  in  the 
tiefermmation  of  the  question,  than  the  defendant.  There- 
fore, the  ground  of  interest  being  entirely  done  away  by  the 
terms  of  the  act  itself,  there  could  be  no  objection  to  the  wit- 
ness on  that  account. 

On  the  ground  of  necessity,  he  waa  of  opinion  that  he 
should  be  admitted.  For  if  a  broker,  through  ^hose  hands 
these  negotiations  pass,  was  refused  to  be  admitted,  it 
would  really  render  the  act  a  nullity.  The  borrowers  and 
lenders  are  seldom  known  to  each  other ;  they  have  no  com- 
mimication  together  on  the  subject ;  so  that  there  is  not  one 
borrower  in  twenty  who  could  swear  that  the  whole  sum 
mentioned  in  the  bond  or  note  was  not  paid  down  or  advan- 
ced by  the  lender  at  the  legal  interest*  It  is  only,  therefore, 
thrqugh  the  broker  that  the  real  truth  of  these  kind  of  trans- 
actions can  be  established  in  a  court  of  justice. 

Mr.  House  was  then  sworn  for  defendant,  and  he  proved, 
lliat  some  time  in  the  month  of  December ^  1794,  he  was  ap- 
plied to  by  the  defendant  to  raise  him  500/.  on  loan  for  four 
Bionths,  for  the  use  of  which  he  would  give  60/.  at  the  rate 
of  four  per  cent,  a  month ;  and  would  also  deposit,  as  a  col- 
lateral security  for  repayment  of  the  580/.  the  principal  and 
interest,  at  the  expiration  of  that  time,  to  the  lender,  a 
Georgia  certificate  which  he  then  held  for  2,000/.  sterling. 
That  he,  the  witness,  knowing  that  Mr.  Moses  Sarcedas  was 
at  that  time  in  the  habit  of  lending  money,  went  to  him,  and 
asked  him  if  he  would  advance  the  500/.  to  the  defendant, 
for  the  time  and  upon  the  terms  before  mentioned,  to  which 
he  agreed.  That  the  witness  then  went  back  to  the  defend- 
ant, and  got  the  note,  payable  to  himself,  for  580/.  sterlings 
and  the  certificate  of  the  state  of  Georgia  for  2,000/.  sterling 
as  a  collateral  security,  which  he  delivered  to  Sarcedas,  who 
paid  him  500/.  sterling,  and  gave  him  a  receipt  for  the 
Georgia  certificate  for  the  3^000/.  which  he  engaged  to  re* 

Vol.  H.  n 
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turn  at  dieeadof  (he  four  months,  upon  the  payment  of  the 
580/.  sterling,  which  money  and  receipt  he  went  immediate- 
ly afterwards  and  delivered  to  Mr.  Trezevant^  the  defendant. 
I'hat  this  580if«  was  exdusive  of  commissions* 

Moses  Sarcedas  was  the  next  witness  called  by  defendant, 
and  he  confirmed  the  testimony  of  Mr.  Hottse^  as  far  as  re- 
spected  the  transactions  between  them  two.  That  he  was 
applied  to  by  Mr«  Heuse^  on  behalf  of  Mr.  Trezevant^  to 
lend  500/.  and  was  offered  a  note  for  580/.  for  the  use  of  h 
K.  B.  The  re-  for  four  months,  to  be  secured  by  a  Georgia  certificate  or 
ducea***  alS  indent  for  2,000/.  sterling,  which  he  agreed  to.  That  the 
"  tobim.  y^ceipt  now  produced  and  shewn  him  was  the  one  he  signed 
and  delivered  to  Mr.  House^  That  he  kept  the  note  for 
580/.  for  three  months,  together  with  the  indent,  and  then 
passed  them  both  over  to  one  Richard  Dennis.  The  note ' 
was  payable  to  Mr*  Hause^  but  was  not  indorsed  by  him  till 
after  he  had  passed  it  to  Richard  Dennis  ;  then  he  got  Mr. 
House  to  indorse  it,  who  was  only  a  mere  agent  in  the  busi« 
ness.  '  He  relied  on  the  defendant,  and  the  security  of  t^e 
indent.  That  after  the  note  became  due,  it  was  renewed  for 
one  month,  for  the  same  sum,  580/.  and  another  note  for 
%7U  \s.  4</.  was  given  for  forbearance  money  for  that  month ; 
and  these  are  the  notes  on  which  the  present  suit  was 
brought.  That  he,  Sarcedas^  owed  Mr.  Payne  about  300/. 
on  a  purchase  of  lands,  and  upon  his  order  to  Dennis^  and  on 
his  paying  Dennis  TOO/,  the  original  note  and  indent  were 
delivered  to  the  plaintiff,  Mr.  Payne^  by  Dennis  ;  but  he 
thinks  Mr.  Payne  did  not  know  that  the  indent  had  been 
lodged  as  a  collateral  security  for  the  note. 

William  Freeman^  a  clerk  in  the  branch  bank  of  the  United 
States^  produced  the  bank  book,  by  which  it  appeared,  that 
Mr.  Payne  had  lodged  Mr.  TrezevanCs  note,  dated  in 
December y  1794,  for  580/.  for  collection,  in  the  month  of 
Aprils  1795,  which  not  being  paid,  was  returned  to  him. 
And  that  on  the  23d  of  Mayy  1795,  Mr.  Paytie  again 
lodged  defendant's  two  notes  m  the  branch  bank  for 
collection,  one  for  580^  and  another  for  27/.  Is*  4>d.  rhich 
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lie  suppoaed  were  the  aoies  oa  which  this  action  was  found- 
ed, as  they  were  returned  to  him  on  non-payment,  and  cor- 
responded in  sums,  and  nearly  in  dates,  accordii^  to  the 
times  they  had  to  run. 

On  the  part  of  the  plaintiff^  Richard  Dennis  was  called  as 
a  wimess,  who  confirmed  the  testimony  given  hy  Sarcedasy 
Aat  the  note  for  580/.  dated  in  December ^  1794,  had  been 
passed  to  him,  with  the  Georgia  indent  for  2fiOOL  as  secu« 
rit\-,  as  mentioned  by  Sarcedas;  and  that  in  conseqi^nce  of 
an  order  from  Sarcedas^  he  delivered  tHem  both  over  to  the 
plaintifi;  Mr.  Payne^  upon  his  paying  him  70DL  which  he  re- 
ceived, but  does  not  think  Mr.  Payne  knew  that  the  indent 
had  been  lodged  as  a  collateral  security  for  the  payment  of 
the  note. 

At  this  stage  of  the  evidence,  it  came  out,  that  Mr.  Payne 
had  sold  this  Georgia  indent  for  800/.  sterling,  and  that  the 
real  object  of  the  suit  was  only  to  recover  from  Mr.  Treze^ 
vant  as  much  on  these  notes  as  would  fully  pay  him  up  what 
Sarcedas  owed  him,  at  the  time  when  he  gave  the  order  on 
Dennis  to  deliver  up,  the  note  and  indent,  about  20oL  ster- 
ling, together  with  interest,  Sarcedas  having  in  the  mean 
time  become  insolvent. 

Charles  Noxvell  Simons^  a  broker,  was  also  called  by  the 
plaintiiT,  who  swore,  that  it  had  been  a  very  customary  thing 
in  Charleston^  ever  since  the  establishment  of  the  banks,  to 
send  notes  into  the  market  for  sale,  and  that  these  were  not 
considered  as  loans,  but  sales  of  notes ;  as  much  as  old  bonds 
had  been  for  one-half,  or  state  indents  at  one-third. 
Here  the  testimony  closed  on  both  sides. 

For  the  plaintiff,  several  grounds  were  taken  to  the  jury : 
l8t»  That  this  was  a  sale  of  a  note,  and  not  a  loan ;  and  even 
if  it  was  not  a  sale,  then,  2dly.  That  this  was  not  a  usurious 
transaction  between  defendant  and  House  originally  ;  it  was 
fair  in  its  creation,  and  lawful  as  between  these  iwo  parties. 
As  Mr.  Trezevant  had  a  right  to  make  this  i  ptt,  payable 
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Paynft       this  proposal  to  the  broker,  and  by  his  taking  a  receipt  for 

Trezevftnt.    the  retum  of  the  indent  which  was  lodged  as  collateral 

security,  upon  repayment  of  the  580/.  ;  all  which  evidently 

evinced  that  80/.  was  offered  and  accepted  for  the  use  of 

SOO/.  for  four  months,  from  the  lender  of  the  money. 

3dly.  That  as  to  innocent  holders,  if  the  plaintiff  in  this 
case  ought  to  be  considered  as  such  a  one,  as  to  the  note  for 
580/.  it  made  no  sort  of  difference,  as  far  as  it  regards  the 
drawer  of  the  note.  For  the  law  is  clear,  that  all  notes  ^veo 
for  gaming  debts,  on  usurious  contracts,  and  those  g^ven  for 
Co)  Bell  and  base  considerations,  at  common  law,(a)  lyere  all  void  in 

ff  09cP9     CA8C 

Jfatf'9  Jieb.  *  their  original  creation,  as  much  as  forged  notes,  into  who^e 
lltii^jicfiiu  hands  soever  they  might  afterwards  come.  And  although 
an  innocent  indorsee  or  fair  holder  might  recover  from  ao 
indorser  from  whom  he  received  it,  on  a  count  for  money 
had  and  received,  yet  against  the  drawer^of  such  note  he 
has  no  remedy. 

The  Judge,  in  charging  the  jury,  told  them  they  were 
bound  by  the  act  of  the  legislature,  enacted  by  the  su- 
preme authority  of  the  state  ;  and  if  a  juiy  was  justifiable 
in  disregarding  any  one  act,  they  might  refuse  to  be  bound 
by  any  other  act  or  law  which  did  not  accord  with  their  own 
opinions  ;  and  thus  the  fixed  and  stable  prinqiples  of  law 
would  in  future  be  obliged  to  give  way  to  the  fluctuating 
and  uncenaia  opinions  of  juries. 

That  the  act  in  question  made  all  usurious  contracts 
,  void  ;  and  that  the  evidence  in  this  case  brought  the  usuri- 
ous tr;insaction  between  the  original  parties, .  borrower  and 
knder,  so  immediately  and  directly  under  the  act,  that  it 
was  impossible  for  them  to  wink  so  hard  as  not  to  see  it. 
That  the  prtrtence  of  sale  set  up  was  a  mere  shift  or  colour* 
able  pretext,  to  elude  the  statute* 

It  was  true,  he  admitted,  that  a  mm  having  ant  absolute  ^ 
ri^ht  and  power  over  his  own  property,  might  sell  or  dispose 
of  it  upon  what  terms  he  pleased,  or  even  give  it  away,  if 
he  thought  proper,  where  it  was  not  to  defeat  creditors. 
And  hence  it  was,  that  soon  after  the  revolutionary  war, 
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bonds  and  notes,  and  state  indents,  when  there  was  little  or 

no  specie  in  the  countty,  had  been  sold  and  disp^ed  of  for 

one-half  of  their  nominal  values,  at  ICX)  per  cent,  discount, 

and  msmy  much  lower,  to  an  incalculable  amount.     But  all  i  ff^n  291^ 

those  were  real  sales,  not  shifts  to  raise  money.     That 

every  loan  contemplated  a  return  of  the  money  at  some  ibid. 

given  or  fixed  period  ;  whereas  a  sale  was  an  absolute,  irre* 

deemable  transfer,  for  valuable  consideration,  never  to  be 

returned,     llius  there  was  a  marked  difference  between 

them  ;  the  former  came  updertheact,  the  latter  the  act  had 

nothing  to  do  with.     In  this  instance,  a  return  of  the  money 

was  in  contemplation  of  both  borrower  and  lender,   and  the 

2,000^  indent  was  lodged  as  a  collateral  security  for  the  re* 

turn  of  the  money  y^A  the  itsuriomhUerest ;  thtr^foTe\h€rc 

could  be  no  doubt  but  that  this  was  a  loan,  and  not  a  sale.  -^'^b.  Hep.  sr. 

whatever  might  be  the  pretences  to  the  contrar}' ;  and  being  X«//,  598 

so,  it  was  clearly,  in  every  point  of  view,  a  usurious  trans* 

action* 

But  it  has  been  said,  Mr.  Payne  was  an  innocent  holder, 
for  valuable  consideration ;  he  had  no  concern  in  the  origi- 
nal transaction  between  the  defendant  and  the  broker.  This 
does  not  in  the  least  alter  the  case.  For  if  the  bargain  was 
in  its  origin  usurious,  no  circumstances  afterwards  hetweeh  ^ 

intermediate  parties^  however  fmr  or  legale  as  between  them^ 
win  ever  give  efficiency  or  validity  to  a  note  or  bill,  so  as  to 
charge  the  drawer.  Doug.  715,  716.  1  Term  Rep.  30O. 
For  if  it  was  once  pcimitted  to  an  indorsee  to  recover  on  a 
usurious  note,  the  lender  could  always  pass  away  these  notes 
or  bills,  either  bonajide  to  one  to  whom  he  is  indebted,  or 
colourably  to  some  secret  partner  in  the  business,  and  by 
these  means  (as  has  been  very  properly  observed)  the  statute 
would  be  eluded.  But  Mr.  Payne^  the  present  plaintiff,  i$ 
not  without  his  remedy,  fcr  although  the  note  is  void  againfir^ 
the  drawer,  he  has  his  remedy  against  the  indorser,  or  per- 
son from  whom  ha  received  it,  in  an  action  for  money  had 
and  received  to  his  use  ;  and  if  the  negotiation  was  fair  be- 
tween them,  upon  this  equitable  ground  his  remedj^  would 
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Fayne       remain  unimpeached.     Besides,  it  was  the  usage  and  cua- 
Trezevant.    tom  01  merchants  to  take  notes  and  bills  upon  the  credit  of 
the  indorser,  rather  than  the  drawer,   who  might  be  un- 
known, so  that  he  was  not  remediless  upon  the  present  oc- 
casion. ' 

The  cause  took  up  two  days  in  the  examination  of  wit- 
nesses, and  in  the  arguments  of  the  counsel,  •  and  on  the 
morning  of  the  third  day,  the  jury  brought  in  a  verdict  for 
the  plaintiff  with  interest  and  costs  of  suit. 

The  present  was  therefore  a  motion  in  the  constitutional 
court  of  appeals,  to  set  aside  this  verdict,  and  for  a  new 
trial,  on  the  grounds,  that  the  finding  of  the  jury  was 
against  law,  evidence,  and  the  direction  of  the  judge  who 
tried  the  cause. 

Upon  the  argument  for  and  against  this  motion,  nearly 
the  same  points  were  taken  which  had  been  urged  before 
the  jury,  only  the  court  told  the  counsel  on  the  part  of  the 
defendant,  they  might  reserve  themselves  for  the  reply  to 
the  plaintiff,  if  the  court  should  think  it  necessary. 

On  the  part  of  the  plaintiff,  all  the  grounds  which  had 
been  taken  at  the  trial,  were  again'  reargued  ;  and  one 
counsel  on  the  part  of  defendant  was  permitted  to  answer 
those  who  had  gone  on,  on  behalf  of  the  plaintiff.  After 
which,  the  judges  were  unanimously  of  opinion,  diat  the 
verdict  should  be  set  aside,  and  a  new  trial  granted,  with- 
out costs. 

The  Court  observed,  that  at  the  threshold  of  this  cause, 
ihe  judge  who  tried  it,  had  very  properly  admitted  the 
broker  who  negotiated  this  business  between  the  borrower 
and  lender  of  the  money,  to  be  admitted  as  a  witness,  un- 
der the  act*  And  that  from  his  testimony,  as  well  as  from 
the  testimony  of  Sarcedas^  and  the  clerk  at  the  bank,  usury 
was  stamped  on  eveiy  feature  of  the  transaction  betweea 
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Ae  original  parties.  If  so,  then  admitting  Mr.  Payne  to  '*y*® 
have  been  an  innocent  holder  for  valuable  consideration,  of  Trezevant. 
die  note  for  580/.  (though  he  could  not  be  considered  as 
such  for  the  smalt  note  for  27U  Is*  4d.  for  one  month's 
forbearance  money,)  yet,  as  it  was  absolutely  void  in  its 
creation,  he  never  could  recover  against  the  drawer.  Ilia^ 
tfa€  authorities  quoted  on  the  trial,  and  many  others,  are  all 
clear  on  that  point.  That  the  jury  had  /bund  against  this 
clear  and  positive  testimony,  as  well  as  against  a  public  law 
of  the  state,  and  the  clear  opinion  of  the  judge  who  tried 
tlie  case,  upon  all  the  points,  as  reported  by  him  to  thi^ 
court.  That  it  was  the  duty  of  this  court,  whenever  the 
juries  of  the  country  will  take  upon  them  to  disregard  the 
laws  of  the  land,  and  clear  and  indubitable  testimony^  to  set 
aside  their  verdicts,  toties  quoties^  &c.  until  they  can  get 
twelve  men  firm  enough  to  defend  and  support  our  legal 
institutions.  Otherwise,  the  fluctuating  sentiments  of  juries 
will  prevail  against  the  stable  principles  of  law. 

Let  the  rule  for  new  trial  be  made  absolute,  without 


All  the  Judges  present. 

^,  B#  This  cause  was  never  brought  forward  again< 


ToL.  It 
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The  State  against  Bryan  Connor. 
mere  » ww       UPON  an  indictment  for  forgery  at  common  law,  bf 

18  convitten  of  _  o     • 

an  iiifRmous  altering  the  date  of  a  receipt- 

a  JU17,    And       The  defendant  in  this  case  was  convicted  of  the  offence^ 

moves  for  a  ^^  ^^^  clear  testimony,  and  as  soon  as  the  verdict  was  re* 

lir^arrest'of*^  corded,  the  Attorney^Generg/  (as\s  usual  on  sucn  occasions) 

judgment,  he  movcd  the  court  that  he  might  be  taken  into  custody,  and 

18    no   longer  ^  °     ^  ■' ' 

bniiabie  ;  for  committed  to  close  prison ;  (having  been  out  on  bail  before ;) 

the  eomnitt-  .   •  ■  .  - 

nity  has  no  but  as  soon  as  he  heard  the  verdict,  he  slipped  out  of  court 

for^^ihe  pu-  through  the  crowd  and  got  off,  before"  the  sheriff  or  his 

nlan^for  a  *  officers  could  lay  hold  of  him.     On  the  meeting  of  the 

SaTth/four  ^o^*^  ^^^^  morning,  Mr.  Holmes^  his  counsel,  moved  that 

walls  of  a  pri-  j^g  might  Still  be  continued  on  bail,  until  a  motion  he  had 

aon.  o  ' 

Thoujj  in  to  make  before  the  constitutional  court  of  appeals  could  be 
•es,  such  as    argued  in  his  favour,  in  arrest  of  judgment,  which  he  then 
terie8,ko.kc'  gave  notice  he  would  bring  forward  before  the  judges,  at' 
admit^persons  ^^^  ^^^^  meeting  of  that  court,  as  also  a  motion  for  a  new 

after    con  vie-   ^riah 
tion,    to  bail^ 

to  appear  at       In  support  of  this  motion,  Mr.  Ifoimes  contended,  that 

the    constilQ.   ,  '  f  '     ,  .         ' 

tionai  court  of  if  the  defendant  was  bailable  originally,  he  was  still  entitled 
ics  where  roo-  to  this  privilege^  until  the  final  decision  of  the  court  of'ap- 
triais,  or  In  ar^  peals  was  known  upon  this  case.    That  a  conviction  by  a 
incnt**^aro**^  jury  was  not  final  and  conclusive  in  a  case  of  this   kind* 
"?d**th  "ftn*^  That  it  was  possible  a  jury  might  find  without  evidence,  or, 
^idcmcnt  of    contrary  to  evidence  ;  that  some  of  the  jur>'  might  be  pre* 
judiced,  and  carry  their  prejudices  with  them  into  a  jury 
box.     It  sometimes  happened  that  even  the  court  suffered 
irregular,  or  perhaps  illegal  testimony  to  be  given  to  a  jury. 
The  constitution  of  our  country  had  therefore  wisely  esta- 
blished another,  and  higher  tribunal  than  this  court,  for  the 
purpose  of  investigating  and  determining  all  those  points, 
and  ordering  new  trials  in  all  such  cases.    He  further  said, 
that  in  some  cases,  the  indictment  might  be  faulty,  and  not 
80  framed  as  to  embrace  the  defendant's  case,  which  form* 
ed  a  good  ground  for  a  motion  in  arrest  of  judgment,  on 
principles  of  law*    This  sdso  was  another  point  for  the  con- 
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udeiation  of  the  court  of  appeak^  who  had  a  power  to  The  Suto 
^piash  Buch  indictmeat,  and  discharge  the  defendant.  To  Connor, 
confine  a  defendant,  therefore,  in  prison,  without  bail  or 
niahiprme,  after  the  6nding  of  the  jury,  might  and  often 
vouid  deprive  him  of  the  means  of  pursuing  all  or  any  of 
diese  constitutional  .modes  of  redress,  which  had  been  so 
wisely  provided  on  his  behaUi 

The  Attornetf'-Genercd^  in  reply,  observed,  that  there  was 
a  wide  difference,  between  bailing  in  cases  bailable  before 
conviction,  where  the  guilt  or  innocence  of  a  man  was 
doubtful ;  and  continuing  bail  in  cases  after  trial  and  con^ 
▼idion,  where  the  stamp  of  guilt  was  fixed  upon  a  defend* 
act  by  the  finding  of  a  jury.:  That  however  the  presump- 
tion of  law  might  be  in  favour  of  a  prisoner's  innocence  be- 
fore trial,  and  such  he  confessed  was  the  humanity  of  our 
law,  yet,  it  could  no  longer  remain  so  after  trial  and  con«« 
▼iction.  The  presumption  of  Idw  then  was,  that  he  was 
guilty ;  which  excluded  the  idea  of  bail,  especially  in  all. 
cases  where  infamous  or  corporal  punishment  was  to  be  in- 
licted  on  the  offender* 

That  the  defendant  in  this  case  had  been  convicted  of  a 
erimen  folsi^  which  calls  for  infamous  punishment ;  one 
for  which  if  he  had  been  indicted  undtr  the  statute,  and 
found  guilty,  his  life  must  have  paid  the  forfeit.  That  no* 
diing  but  the  four  walls  of  a  prison  was  a  sufficient  security 
to  the  community  for  the  safe  keeping  of  such  a  man,  till 
lie  receives  his  punishment,  as  an  example  to  others,  the 
great  end  of  our  criminal  law.  He  admitted^  that  there 
was  another  and  higher  tribunal  than  this  court,  to  which 
the  defendant  might  appeal,  either  in  arrest  of  judgment  or 
for  a  new  trial*  But  every  day's  experience  shewed  how 
often  this  inestimable  privilege  was  abused,  under  frivolous 
motions  on  trivial  grounds  for  the  purposes  of  delay,  in 
order  to  give  offenders  an  opportunity  of  going  off  with  im« 
punity,  or  gaining  time  to  evade  the  justice  of  the  country , 
He  was  well  aware,  he  said,  that  the  judges  could  not, 
and  never  would  attempt  to  deny  a  prisoner  this  right 
.when  demanded;  where  he  was  entitled  to  it  i  but  it  was 
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The  State  ^if  bounden  duty  to  see  that  under  pretence  of  pro4e« 
CoDDor.  cuting  this  right,  they  did  not  ekule  the  penalties  of  the  hnr 
for  o£Fences«  Hence  it  bad  been  the  invariable  practice  .lA 
all  cases  where  infamous  or  corporal  puniahpient  was  to  bp 
inflicted^  to  commit  to  prison,  till  the  cas^  could  finally  bo 
determined  by  the  constitutional  court,  and  in  cases  of  ag^ 
gravated  assaults  and  batteries,  or  trespassts,  &c«  to  otdcf 
much  higher  and  better  securit}'  to  be  given  by  offenders  of 
this  latter  class,  than  had  been  given  lo  answer  to  the  charge 
originally,  that  they  would  personally  appear  before  the 
judges  at  the  court  of  appeals,  to  receive  and  abid^  the  judg* 
ment  of  that  court  in  the  cases  submitted  to  thenw  B|r 
this  means,  convicted  persons  of  every  class  of  oflfenden 
from  the  highest  to  the  lowest,  had  this  great  advantage  of 
being  heard  by  the  judges  of  the  land,  upon  all  points  or 
matters  of  law,  in  the  dernier  resort«  and  the  communist 
had  its  security  for  bringing  offenders  to  justice,  without 
the  one  escaping  with  impunity,  or  the  other  being  robbed 
cf  its  object  of  just  chastisement* 

The  presiding  judge  laid  down  the  rule  In  such  cases  M 
be  this.  That  in  all  dubious  cases,  (under  the  degree  of 
treason  or  felon}*,  plainly  set  forth  in  the  warrant  of  com^ 
mitment,)  as  long  as  it  was  uncertain  whether  the  parQr  wae 
guilty  or  innocent  of  the  charge  alleged  against  him,  such 
was  the  humanity  of  the  law,  that  he  ought  to  be  baile<L 
Put  when  a  prosecution  was  so  far  advanced,  as  to  estaUiafa 
the  guilt  of  .the  party  accused  by  a  conviction  of  the  jury^ 
the  probability  of  innocence  no  longer  existed ;  on  the  caw* 
trary,  the  law  would  and  ought  to  presume  him  guil^« 
The  discretionary  power  of  the  court  then  ceases,  in  aB 
cases  where  infamous  corporal  punishment  is  or  ought  to  be 
inflicted  on  the  accused  person,  found  guilty  of  the  offence« 

That  from  the  very  nature  of  man,  who  was  not  lost  to 
all  shame,  there  was  nothing  he  would  not  forfeit  of  a  pe» 
cuniary  nature,  rather  than  sutfer  iulamy  and  disgraoefiil 
punishment.  Unfortunately,  the  welfare  of  society  called^ 
in  some  cases>  for  such  examplesi  to  prevent  the  repctitioa 
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^  offences.  In  all  such  cases,  therefore,  no  bail  could,  or  The  Sut» 
ougbtto  be  taken  or  continued.  The  defendant  must  stand  Coouor. 
cominkted.  There  could  be  no  other  sufficient  security  to 
the  commiuiity,  until  his  case  can  ultimately  be  decided  by 
the  constitutional  court  of  appeals.  Though  it  had  been 
usual  in  caaes  of.  assaults,  batteries  and  misdemeanors, 
where  only  fine  or  imprisonment  was  to  be  the  punishment, 
to  admk  persons  convicted  of  those  minor  offences  to  bail^ 
fcr  their  appearance  at  the  constitutional  court,  where  mo* 
tions  for  new  trial  or  in  arrest  of  judgment  were  made  on 
Aeir  behalf,  to  abide  the  final  determination  of  such  ap- 
pellate court,  which  additional  bail  was  generally  propor- 
tioned to  the  nature  and  circumstances  of  the  case,  as  ap- 
peared upon  trial. 

•  The  motion  was  therefore  overruled,  and  the  defendant 
ordered  mto  the  sheriff's  custody. 

'  At  the  next  meeting  of  the  constitution^  court  of  ap- 
peals, the  two  motions  in  arrest  of  judgment  and  for  a  new 
trials  were  argued  by  Mr.  Holmes  on  behalf  of  the  prisoner, 
and  opposed  by  the  Attorney-General ;  but  as  there  were 
t»  sufficient  grounds  to  support  either  of  them,  they  were 
both  dismissed. 

After  which,  the  defendant  was  sentenced  to  fine  and 
inprisooment,  by  the  judge  who  presided  on  the  trial  in 
the  ciicuit  court* 

On  this  occasion  the  judges  took  an  opportunity  of  ex- 
pressing their  opinions,  in  favour  of  the  refusal  of  the  cir- 
cuit court,  to  admit  a  defendant  to  bail  after  his  convicdon, 
in  a  case  so  highly  crinunal ;  but  admitted  the  necessity  of 
ao  exercise  of  a  discretioaary  power,  even  after  conviction, 
in  cases  for  lower  offences,  to  bail  for  the  appearance  of 
o&nders  at  the  constitutional  court  of  appeals,  to  abide  the 
final  sentence  of  that  court* 

Present,  Buujs,  GRmK£,  Watieb  and  Bat. 
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j^ttrict'^Oc'  1*0®^^'^  Lindsay  and  others,  proprietors  of  lots  on  East 
tober,  iroi.        Bay^  in  the   city  of  Charleston,  against  The  Commis* 

siONERs,  for^making  die  new  street  there,  and  for  assess- 
ing the  owners  of  lots  to  defray  the  expense,  &c*  &Ci( 

A  prohibition      UPON  a  motion  for  a  prohibition  to  restrain  the  corn- 

■^ill  not  lie  a-       .     .  -  i  •  l         •  i  ■ 

gainst  com-    missioners  from  making  the  said  street,  and  assessinent  on 

niissioners  i_     •  «   r  i 

acting  in  obe-  ^he  lot  owners  to  defray  the  expense^ 

airo?  tl^  te-       ^^'  Desaussurey  on  behalf  of  the  applicants,  stated,  that 

Esiature   in    they  were  the  owners  of  the  soil  over  which  this  new  street 
ying   on  a  "^ 

•ev  street  in  was  to  pass,  and  also  owners  of  the  lots  on  the  Bay  to  the 
the  city  'of  eastward  and  westward  of  the  said  intended  new  street,  and 
aithough^'no  therefore  prayed  the  court  to  grant  a  prohibition  to  restrain 
haiTK'mwTe  ^^^  commissioners,  appointed  by  a  late  act  of  the  legislature, 
to  the  lot  ow-  fj-Qju  proceeding  in  this  undertaking  on  the  following 
whose  soil,      grounds,  viz  : 

the  same  is  to  "  .     . 

pass.  1st.  That  the  act  authorizing  the  said  commissioners  ta 

tore  of    the  take  away  their  freehold  for  public  uses  without  their  con* 
ted^vnth  \he  *^'^^'  ^^  ^^^^  Compensation  being  made  to  them,  or  trial  by 
Gwi*foru*'in*  J^''^'  ^^  Unconstitutional  and  unjust, 
•ff  roads  and      2d.  That  even  Bupposinff  the  commissioners  had   the 

highwHyii,    in  i  r         o 

every  part  of  power  under  the  act  to  lay  off  and  carry  this  new  street 
to   appoint     ovcr  their  lots,  they  had  exceeded  their  powers  by  making 

•ommission-  .1  .         ,..*,  %  •  t      % 

ers  to  see  Unreasonable  assessments  on  the  adjommg  lots,  which  they 

and™  kept  *ia  werc^about  to  levy  and  collect,   without  due  authority  £av 

7r"luJ^""'  that  purpose, 
may  think  1st,  The  act  Under  which  they  pretend  to   derive  their 

convenient  ,  '    *^ 

and  proper,  authority,  was  passed  in  December,  1795.    It  enacts,  ^^  that 

compensation  ^^  the  city  council  of  Charleston,  shall  have  power  to  appoint 

ers  of  the  ^  **  three  commissioners  to  run  out  and  lay  off  this  street,  and 

iJhkh^Tey*'  "  ^^  ^^^^  ^^^  owners  of  lots  near  or  adjoinbg  to  it,  ia^ 

may  be  run. 

Every  freeholder  holding  lands  undeu  the  state,  holds  them  upon  condition  of  yielding  a  por- 
Uon  of  Uiem,  when  wanted  for  the  public  roads  and  highways ;  and  the  state  has  a  right  tot 
appropriate  the  aame,  as|a  part  of  its  eminent  domaitif  to  public  purpoiies  for  the  general 
vonveuicnce  of  the  citizens  ol  the  state.  And  this  is  not  against  magka  cAartOf  but  a  part  oC 
the  itse  leiTir,  which  previously  existed,  before  it  was  promulgated. 
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^  proportioD  to  the  benefit  they  were  likely  to  receive  by  it."   Undmr  tend 
Under  this  authorit}%  the  city  council  proceeded  to  nomi«      ^^  y^*"* 
nate  and  appoint  William  Sommersally  John  Champneys  and  CommisMon. 
yohn  Mitchell^  Esquires,  the  three  commissioners,  for  car- 
rying into  effect  the  intentions  of  the   legislature  by  laying 
off  and  completing  the  said  street,  and  making  the  contem- 
]^ted  assessment. 

-  That  the  said  commissioners,  in  pursuance  of  the  trust 
reposed  in  them,  in  the  month  of  April  last,  proceeded  to 
lay  off  the  said  street  and  to  make  the  assessment  on  the  lot 
owners  ;  some  at  40  shillings  sterling,  some  at  20  shillings 
steiiing,  and  others  at  15  shiUings  sterling  per  foot.  That 
the  rule  laid  down  by  them  was  to  assess  the  water 
lots  to  the  eastward  of  the  street  at  40  shillings,  because 
they  were  the  most  valuable,  running  down  into  the  chan- 
nel, and  the  lots  on .  the  west  or  inner  side  of  the  street  at 
20  shillings  a  foot,  as  they  were  less  valuable  than  the 
water  lo^,  and  not  so  likely  to  be  benefited  by  the  street,  as 
the  lots  on  which  wharves  could  be  built  and  extended  out 
to  great  a  distance.  That  in  the  month  of  June  last,  the 
proprietors  of  those  lots  remonstrated  to  the  city  council 
agsfinst  these  assessments,  as  unreasonable  and  unjust,  and 
greatly  disproportionate  to  the  relative  ^alue  of  the  lots  ;  es- 
pecially as  the  water  lots  could  not  be  of  any  value  whatever, 
but  at  an  immense  expense  to  the  proprietors,  by  running  out 
and  building  strong  and  expensive  wharves,  while  the  inner 
lots  would  become  valuable  at  little  or  no  expense  :  and 
therefore  prayed  relief  from  that  body  under  whose  direc- 
tion the  street  was  laid  off;  reserving,  however,  every  right 
of  seeking  redress  which  the  law  and  constitution  gave 
them,  as  well  for  compensation  for  the  land,  as  against  the 
unreasonable  assessment. 

In  consequence  of  this  application,  the  city  council  re- 
duced the  assessment  on  the  water  lots  down  to  30  shiU 
lings  a  foot,  and  advanced  on  the  inner  lots  west  of  the 
street  50  per  cent,  so  as  to  put  the  whole  upon  the  same 
fboting ;  but  that  part  of  the  memorial  presented  to  them, 
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Lindsay  and   foraying  for  a  compensatioQ  for  die  soiL  they  postponed 

others  ... 

▼.  Sine  die* 

^^saioB-       1^^  ^^^  stated  to  the  court,  that  the  applicants  meant  to 
^^^^"^^^^^    rely  more  particularly,  as  the  real  grounds  for  the  prohibi- 
tion in  this  case,  072  the  deprivation  of  their  freeholds  with^ 
^  out  compensation^  through  the  intervention  of  a  jury ^  than 
on  the  unreasonableness  of  the   assessment,  which,    how* 
ever,  they   still  thought  too  high  ;   and  for  this  purpose 
quoted  the  9th  article,  2id  section,  of  our  state  constitution^ 
which  declares  that,  *^  no  freeman  of  this  state,  shall  be 
^    ^^  taken  or  imprisoned  or  diaseised  of  his  freehold^  liberties 
*^  or  privileges,  or  outlawed  or  exiled,  or  in  any  manner 
'^  destroyed  or  deprived  of  his  life,  liberty  or  property,  but 
*^  by  the  judgment  of  his  peers,  or  by  the  krw  of  the  land  f^ 
and  the  6th  section  of  the  same  article  of  the  said  constitu* 
tion,  declares,  ^^  that  the  trial  by  jury  shall  be  for  ever  in<« 
*'  violably  preserveS.'* 

This  act  of  the  legislature,  he  contended,  was  in  direct 
violation  of  these  great  and  fimdamental  principles  of  the 
constitution,  and   had  invaded  the  right  of  freehold,  and 
disseised  the  owners  thereof,  without  a  trial  by  jury,  or 
judgment  of  their  peers,  against  the  law  of  the  land ;  it 
therefore  became  the  duty  of  the  judges  who  were  the  con» 
stitutional  guardians  of  the  rights  of  the  people,  to  declare 
this  act  as  far  as  it  deprives  the  owners  of  theii:  freehold 
See  nage    estates  without  compensation,  null  and  void.     He  then  re^^ 
report  ',f  that  ^'^^  ^P°°  ^^^  submitted  to  the  judges,  the  opinion  of  the 
opinbii"of*'**  federal  court  in  the  celebrated  Wyoming  case,  as  delivered 
Judge  Patei^  by  Judge  Fatcrson^  in  which  it  was  determined,   that  the 
t  legislature  of  Pennsylvania  ^^  had  no  right  or  power  to  pasa 
^^  a  law  to  determine  or  take  away  the  right  of  one  of  the 
*^  contending  parties  to  a  freehold,  and  give  it  to  another.'* 
So  also  in  the  case  of  Middleton  \.  Bowman  and  others^ 
tried  in  June^  1792.  "  Where  an  act,  passed  in  Soiah  Ca* 
^^  rolinuy  in  171:^,  was  oiFtred  in  evidence  confirming  a  tract 
'<  of  land  in  the  younger  son  of  one  IViUiam  Cattell^  then 
'*  deceased,  to  the  prejudice  of  the  elder  son,  who  was  his 
'^  heir  at  law*"   Our  state  judges  determined  that  the  same 
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was  nun  and  void,  and  they  refused  to  admit  it  in  evidence    Undaay  and 
to  prove  a  link  in  the  chain  of  title  derived  through  the  ^^" 

younger  son  of  Wiaiam  CatteU,   who  had  died  intestate.   Commiwioa: 
After  these  strong  authorities  in  point,  and  the  clauses  in    \^^>r^^^ 
our  state  constitution,  he  said,  he  would  not  take  up  the 
further  time  of  the  court  upon  this  ground. 

Upon  the  2d  ground,  he  observed,  that  even  admitting 
the  right  of  the  legislature  to  pass  the  act  in  question,  and 
to  authorize  the  city  council  to  make  these  assessments, 
where  the  rights  were  equal  on  both  sides,  the  progfietors 
of  the  lots  ought  to  have  had  an  equal  choice  of  the  com* 
missioners  who  were  to  make  the  assessments  on  their  pro- 
perty, whereas  the  city  council  had  thought  proper  to  ap- 
point them  all,  which  was  against  every  principle  of  Vight 
and  justice. 

That  the  commissioners  thus  appointed  had  exceeded 
their  powers,  for  they  had  not  only  made  the  assessment, 
but  had  proceeded  to  levy  and  collect  the  sums  so  assessed* 

That'this  conduct  on  the  part  of  the  commissioners  was 
not  warranted  by  law,  for  it  was  a  well  known  rule  of  law, 
**  that  wherever  an  act  of  the  legislature  gives  new  or  ex-  ^^^  ^,^. 
**  traordinary  powers,  unknown  to  the  common  law,  such  ^j^*  ^• 
^  powers  must  be  stricUy  pursued.'^  These  powers  by  the  ssi,  556. 
act  were  confined  to  making  the  assessment  only,  yet  they 
have  taken  upon  them  not  only  to  impose  these  burthens, 
but  also  to  levy  and  collect  them,  an  authority  not  given 
them  by  the  act.  That  this  is  a  mode  of  proceeding  differ- 
ent from  the  general  law  of  the  land,  for  even  in  laying  on 
and  collecting  taxes  for  the  support  of  government^  the  as- 
sessments were  made  by  the  assessors  for  that  purpose  spe- 
cially appointed,  but  the  taxes  are  levied  and  collected  by 
the  sheriffs  of  the  different  districts,  who  advertise  and^ive 
notice  according  to  law.  Whereas  these  commissioners, 
without  any  express  authority  for  that  purpose,  proceed  to 
sell  and  dispose  of  estates  at  their  cUscretion. 

Mr.  Hohnesy  the  city  recorder,  against  the  motion,  in 

teply,  admitted  the  law  as  laid  down  by  Judge  Pa$cr*fm  in 
Vol.  n.  F 
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rindsay  and   the  Wyoming  case  in  Pemmfhania^  and  also  in  Middleton 
r,  and  BowmarC^  case  in  •S'^t^A  CaroUna^  xbax  the  legislature 

€omninii>D.   had  no  authority  to  interfere  between  individuals  in  rela- 
tion to  their  pHvate  property,  and  by  an  act  in  a  short- 
handed  way  to  change  the  rights  of  the  parties  and  to  take 
ihe  property  from  A.  and  give  it  to  B.    This,  he  said,  was 
against  both  magna  charta  and  oar  own  constitution.    But 
\  the  power  of  the  supreme  authority  of  the  state  to  lay  off 
and  keep  in  repair  roads  and  highways,  for  the  public  use 
and  convenience  of  the  citizens  of  the  country,  was  the  law 
of  the  land  long  before  magna  charta  was  ever  thought  of, 
or  our  constitution  promulgated.    It  was  a  law  coeval  with 
civil  society  and  sprung  out  of  the  necessities  of  mankind, 
when  they  entered  into  a  bond  of  union,  for  convenience 
and  safety,  for  without  public  roads  and  highways,  there 
could  be  no  convenient  communication  from  one  part  of  the 
Country  to    another,    unless  men   roamed  like    savages 
trough  a  wilderness.  Hence  all  nations,  at  least  all  civilized 
nations,  had  concurred  in  the  exercise  of  this  right  of  open- 
ing roads  and  bighwa^^s  wherever  it  was  most  convenient 
and  proper.     In  fact,  it  is  a  part  of  the  ancient  law  of  the 
land,  recognised  by  magna  charta  and  confirmed  to  the 
state  by  our  <own  constitution.     The  cases  quoted,  he  con- 
tended, had  no  bearing  upon  or  applicatton  to  the  one  under 
cfensideration«    The  act  in  this  case  did  not  take  away  the 
freehold  of  one  man  and  .vest  it  in  another ;  but  as  a  matter 
of  great  public  convenience  to  the  cit}',  declared  that  a  high- 
way  or  street  should  be  opened  and  made  from  one  part  of 
it  to  another,  and  authorized  the  cit}>'  council,  under  whose 
care  the  affairs  of  the  city  by  its  charter  is  placed,  to  nomi- 
nate and  appoint  commissioners  to  carry  it  into  execution. 
It  was,  however,  a  little  remarkable  he  said,  that  there 
should  be  such  a  clamour  about  compensation  for  the  soil, 
over  which  thb  street  was  to  run,  as  it  never  had  been  of 
any  use  to  the  proprietors,  the  tide  having  constandy  flowed 
over  it  twice  in  twenty-four  hours,  for  ages  past ;  and  what 
lias  mor:,  it  never  would  be  of  any  value,  until  this  street 
wss  made.    It  was  the  very  thing,  which  would  make  the 
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lots  adjobing  valuable  ;  for  this  street  was  intended  to  con*  Uudmy  and 
nect  the  commercial  parts  of  the  city  on  £a^t  Bat/y  ifeith  the  ^  y," 
rich  and  valuable  part  of  it  on  South  Bay y  and  was  to  run  Coim^saion-. 
along  the  edge  of  East  Bay  at  low  water  mark ;  a  commu- 
nication which  had  been  desired  by  the  inhabitants  of  that 
part  of  the  town  and  their  ancestors,  for  near  a  century 
past,  and  by  none  so  much  as  by  the  very  men  who  are  now 
making  so  much  noise  about  indemnity  and  compensation. 
There  were  no  houses  nor  fences,  nor  enclosures  to  be  leveU 
led  or  pulled  down  ;  there  was  not  the  value  of  a  nail  or  a 
plank  to  be  removed  out  of  the  way,  during  the  whole  space 
this  street  was  to  run.  It  was  as  perfecdy  unoccupied  at  this 
day,  as  any  part  of  the  pine  barren  soil,  in  the  retiott-st  part 
of  South  Carolina*  Yet  this  useful  public  work  is  to  be  im- 
peded or  abandoned,  unpl  the  proprietors  of  lots  adjoining 
can  make  their  market,  and  get  a  sum  of  money  out  of  the 
public,  under  the  specious  pretext  of  compensation  for  thf 
right  of  freehold.  He  hoped  and  trusted  the  court  would 
see  this  case,  in  its  true  and  proper  light,  and  not  suffer  the 
interested  views  of  the  lot  owners  adjoming  this  street,  to 
frustrate  the  general  ^nvenience  of  the  city* 

Mr.  David  Deas^  in  support  of  the  motion,  said,  that  the 
unconstitutionality  of  taking  away  the  freehold,  without  the 
consent  of  the  owner,  or  proper  indemnity,  was  what  he 
meant  to  rely  upon  in  favour  of  the  prohibition.  He  ad« 
mitted,  that  for  great  national  purposes^  as  for  arsenals,  for- 
tifications, or  the  like,  the  freehold  of  an  individual  might 
be  taken  away,  provided  full  compensation  or  indemnity  was 
made  to  the  owner.  He  also  mentioned  the  case  of  the 
Isle  of  Marty  which  was  annexed  to  the  jurisdiction  of  the 
kingdom  of  Great  Britain  by  act  of  parliament,  but  full  com- 
pensation had  been  made  previously  to  the  AthoU  family  ; 
also  the  case  of  Cooky  on  opening  the  street  to  Black  Fryar^s 
Bridgey  in  Cowper*s  ReportSy  where  sundry  old  houses 
ivtre  pulled  down  on  being  paid  for ;  also  the  act  fol* 
opening  the  Santee  Canaly  by  which  the  owners  of  land 
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Lindsay  and   through  which  the  canal  was  to  p2as  were  to  be  compensft^ 
T.  ted,  &c*     All  these  cases,  he  said,  proved  his  position,  that 

the  power  to  take  private  property  could  only  be  exercised 
where  full  indemnity  was  made  to  the  proprietors. 


Commission- 
ers. 


\. 


The  Attomey^General^  Mr.  Pringle^  on  behalf  of  the  city 
corporation,  in  reply,  observed,  that  if  this  motion  on  the 
part  of  the  applicants  was  to  prevail  in  obtaining  the  prohi* 
bition  prayed  for,  it  would  cripple  the  legislature  in  the  ex- 
ercise of  one  of  the  most  important  prerogatives  appertain* 
ing  to  the  state  sovereignty,  that  of  laying  off  roads  and, 
highways  for  the  convenience  of  the  citizens  of  the  country. 
It  was  in  vain  to  dissemble,  and  say  it  was  a  mere  city  re« 
gulation,  a  matter  respecting  the  police  of  Charleston.     For 
if  the  legislature  could  not,  by  virtue  of  its  supreme  autho* 
rity  in  diis  case,  authorize  the  laying  off  a  new  street  in  the 
city  of  Charleston^  without  a  trial  by  jury  to  ascertain  the 
value  of  every  man^s  soil  over  which  the  street  was  to  pass, 
tad  to  fix  the  compensation  that  the  owner  was  entided  to, 
the  commissioners  of  highways,  in  the  different  districts 
throughout  the  state,  could  not  lay  (^  a  new  road  in  any  pait 
of  the  country,  without  ascertaining  by  a  jury  the  value 
of   that  part  of   every  petty  tract  of  pine  barren  land 
through  which  a  public  road  was  to  run,  or  to  be  opened. 
And  if,  in  a  considerable  cedent  of  country,  such  new  road 
was  to  go  through  100  pieces  of  land,  as  many  juries  mus% 
be  dfawn  and  summoned,  and  the  value  of  the  land  be  fixed 
and  ascertained  by  as  many  trials,  in  every  one  of  which, 
the  party  would  be  entitled  to  an  appeal  to  the  constitutional 
court ;  not  only  so,  but  the  same  forms  ahd  solemnities  must 
be  pursued  by  the  commissioners  of  the  roads,  with  the  pro^ 
prietors  of  lands,  when  roads  were  to  be  repaired,  to  ascer- 
tain and  fix  the  value  of  timber  to  be  cut  down  to  make 
causeys  and  bridges,  &c.  and  other  materials  necessary 
on  such  occasions.     There  was  no  drawing  the  line  on  such 
occasions  ;  either  the   state  must  possess  this  high  power 
and  authority,  as  one  of  the  essential  prerogatives  of  sove^ 
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rcignty,  or  eveiy  inconsiderable  freeholder  in  die  country   lindfuiT  an4 
could,  when  interest  or  caprice  urged  him  to  it,  thwart  »id       <**'J^ 
counteract  the  puUic  in  the  exercise  of  this  all- important  CommiMk». 
atithority  for  die  interest  of  the  community.     The   conse- 
quences  would  be,  that  we  should  very  soon  have  no  com* 
missioners  to  superintend  our  highways,  nor  convenient 
roads  to  pass  along  from  one  part  of  the  countiy  to  another, 
if  they  were  dbliged  to  submit  to-idl  this  delay  and  trouble, 
not  to  mention  the  expense  attending  this  endless  scene  c^ 
^difficulties  they  would  have  to  encounter.     He  had,  there* 
fore,  taken  some  pains  to  investigate  this  subject,  and  to 
trace  it  to  first  principles,  as  well  as  he  could  ;  and  as  far  as 
his  researches  had  extended,  found  that  this  was  a  funda^* 
mental  and  inherent  right,  which  the  supreme  authority  of 
every  state  possessed,  and  without  which  the  public  conve- 
nience could  not  be  promoted  or  sustained ;  and  one  which 
aH  civilized  societies  have  exercised,  since  the  origin  of 
civil  governments. 

Vattely  on  the  right  of  original  appropriation,  lays  it  down^ 
that  a  state  cannot  subsist,  or  administer  public  aibirs  in 
the  most  beneficial  manner,  if  it  has  not  the  penver  of  dis' 
postTigy  on  particular  occasions^  of  the  property  subject  to  iti 
authoritif.  It  may,  therefore,  fairly  be  presumed,  that  when 
a  nation  takes  possession  of  a  countryj  the  property  of  cer* 
taan  things  is  allowed  to  individuab  onkf  with  this  reserocm 
The  right  of  disposing  of  part  of  the  property  of  indi*  ^ 
viduads  for  tlie  public  good  in  a  state,  is  what  is  called  the 
ZMINEKT  DOMAIN.  Vattely  lib.  1.  ch.  20.  s.  244*  The 
same  author  goes  on  and  says,  it  is  evident  that  this  right 
in  certain  cases  is  necessary  to  him  who  governs,  (or  in  a 
republic  to  those  who  govern,)  and  consequendy  is  a- part  of 
the  empire  or  sovereign  pawer^  which  is  to  be  placed  among 
the  prerogatives  of  majesty,  (or  sovereign  people.)  When, 
therefore,  men  submit  themselves  to  this  empire,  they  yield 
at  the  same  time  this  eminent  domain  impliedly ^  even  if  it  is 
not  expressly  reserved.  Vattely  lib.  1.  ut  supra^  ch.  20.  s. 
S48.    Again,  he  proceeds  and  says,  that  this  sovereign 
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UndMr  Md   poweT  OT  eminent  domain  is  to  be  for  the  public  good,  and 
y.  It  extends  to  all  public  places,  as  on  rhers  and  on  highways^ 

^TSi**^"  &c.  These  9xt  public  property  for  tHeusp  and  benefit  of  the 
coTnfmmity,  and  all  the  members  of  the  community  have  an 
ejual  right  to  the  use  of  this  common  property.  But  the 
body  of  the  community  only  may  make  such  regulations  on* 
the  manner  of  enjoying  tl,  or  using  itj  as  they  may  thbk 
proper ;  provided  that  these  regulations  are  nOt  inconsistent 
with  that  equality  which  ought  ever  to  be  preserved  in  a 
tommunity  of  property.  And  as  all  the  members  of  a  com<« 
munity  have  an  equal  right  to  this  common  property,  so  all 
ought  to  contribute,  either  in  money  or  labour,  to  keep  them 
in  order,  and  fit  for  Aisb.     Vattel^  lib.  1.  ch.  20*  s.  249, 

Bynkershoek^  lib.  2*  cb.  1^*  lays  it  down,  that  this  eminent 
domain  or  transcendant  power  may  be  lawfuQy  exercised  in 
depriving  individuals  of  their  property,  whenever  the  public 
necessity  or  public  utility  requires  it.  He  classes  *^  pubSc 
^  ways  among  the  worts  of  necessity  ^  as  they  are  ifi/dispensa" 
**  bly  essential  to  intercourse  and  commerceJ*^  "  The  emi- 
**  nent  power  of  the  state  may  also  take  from  the  proprietors, 
^'  against  their  will,  those  things  without  which  high  roads 
^  cannot  be  made,"  &c.  &c.  He  also  asserts,  ^'  that  this 
*^  right  may  be  imparted  to  others  occasionally,  as  to  chief 
^^  magistrates  of  towns,  cities,^  &c.  but  accedes  to  the  posi* 
tion,  *^  that  if  houses  and  lands  are  taken  from  individuals, 
^^  then  adequate  compensation  should  be  made,"  but  that 
this  is  only  to  be  done  in  cases  where  lands  are  improved 
and  built  upon. 

Rousseau,  in  his  inquiry  into  the  social  compact,  (ch.  9.) 
says,  that  in  whatever  manner  the  acquisition  is  made,  the 
right  which  every  individual  has  over  his  own  property  i§ 
always  subordinate  to  the  right  which  the  community  has  over 
a//,  without  which  there  would  be  no  solidity  in  the  social 
bond,  or  any  real  force  in  the  sovereign  power. 

From  these  eminent  civilians,  and  able  writers  on  di^ 
rights  of  nations,  the  Attorney^General  said,  we  had  the 
origin  of  this  eminent  domain,  or  right  of  sovereignty,  con* 
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tended  for ;  and  which  appears  to  have  been  coexistent    tindwf  t&A 
with  the  formation  of  civil  societies,  and  without  which  men       ^*!!^" 
from  remote  and  distant  parts  of  the  countty  never  could  ^^o"**"*^- 
have  associated  together.     By  common  consent,  all  man- 
kind who  originally  entered  into  and  became  members  of 
society,  seem  to  have  consented  to  yield  up  to  the  soveieign 
power  a  portion  of  their  landed  property,  for  these  great 
public  conveniences,  as  a  condition  by  which  they  were 
linked  together,  and  connected  with  each  other  from  remote 
and  different  portions  of  the  same  community*     And  from 
the  same  great  jurists,  we  have  the  origin  of  the  superin- 
tending care  of  the  sovereign   authority  over  these  great 
high  communications  through  the  country,  by  compelling 
the  inhabitants  to  keep  them  in  repair  and  in  good  order,  as 
often  as  necessity  or  occasions  may  require* 

Domat^  another  great  civilian,  in  his  treatise  on  pid)Hc 
law,  book  1.  tit*  8*  s*  1*  or  p*  381*  fo»  ed*  says,  there  are 
two  things  destined  for  the  common  use  of  mankind  ;  one 
by  nature,  such  as  seas,  rivers,  sea  shores,  and  banks  of 
rivers  ;  the  other  by  civil  policy,  (or  the  universal  consent 
of  all  men,}  such  as  streets  in  towns  and  cities^  fUghwayk 
connecting  them  with  each  other,  and  markeUflaces  for  the 
^ale  of  the  necessaries  and  commodities  of  the  country*  In 
vol*  2*  p.  280*  God  has  given  us  the  use  of  the  seas  and 
rivers,  which  opens  the  communication  with  all  the  world  to 
us,  and  makes  us  acquainted  with  our  fellow  men  in  distant 
countries*  Civil  policy  has  built  towns  and  market-places, 
and  by  roads  and  highways  they  are  connected  together, 
and  their  mutual  intercourse  promoted  and  kept  up  with 
each  other* 

Thus  it  is  evident  that  seas  and  rivers  are  the  great  high- 
ways of  nations,  and  public  roads  the  gitat  highways  of  in<# 
dividuals  in  every  nation,  in  their  mutual  dealings  and  in- 
tercourse with  towns  and  market-places,  and  with  each 
father,  in  every  part  of  its  jurisdiction. 

Hence  originated  the  power,  which  the  legislatin-e  of 
Squth  Carolina  has  cLimed  and  exercised,  since  the  days  of 
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Uadnj  and   the  lords  pro{Hieton  to  the  present  day.     The  first  exercise 
^f "       of  ibis  legislative  authority,  for  laying  off  and  making  roads 
Cotnmiaaion.  und. highways,  We  find  as  far  back  as  the  year  1686— 7,  con-  - 
Vi^'^/^^^    sideraUy  more  than  one  century  ago ;  and  from  that  time. 
No.  SI.  p.  11*.  a  continued  series  of  road  acts  have  been  passed,  session  a& 
ter  session  of  the  legislature,  down  to  the  passing  of  the  act 
for  laying  off  and  making  East  Baij'-atreety  in  1795,  through 
and  across  every  part  of  South  Carolina^  for  the  general  con- 
venience of  the  inhabitants  of  every  district,  county,  town 
and  parish  in  it,  without  respect  to  persons,  or  the  freeholds 
or  landed  property  of  any  of  the  individuals  through  whose 
gpounds  any  of  the  said  roads  were  to  pass  or  be  opened  ; 
and  yet  in  no  one  act  ever  passed  on  the  occasion,  in  the 
V  whole  run  of  a  century,  has  ever  one  syllable  been  inserted 
about  compensation,  or  assessing  by  a  jury  a  sum  to  indem- 
nify the  owners  of  the  soil  through  which  any  of  these  roads 
See  TYotft     ^^^  to  pass.     On  the  contrary,  so  early  as  the  year  1721, 
jMt,  So.     a  general  road  act  was  passed,  which  repealed  all  former 

458.  p.  3T5* 

acts  on  that  head,  and  was  intended  to  form  one  general 
high  road  system  for  South  Carolina.  In  this  act,  after 
nominating  and  appointing  commissioners  in  all  the  parishes 
and  precincts  in  the  then  province,  the  19th  clause  of  the 
act  authorizes  and  empowers  the  said^pommissioners,  or  the 
majority  of  them,  within  their  several  parishes  or  divisions, 
af  the  equal  charge  and  lakour  of  all  the  male  inhabitants  of 
the  said  districts^  between  16  and  60  years  ofage^  to  make, 
mend,  alter  and  keep  in  repair  all  such  roads,  bridges, 
•causeys,  creeks,  passages  and  water-courses,  laid  out,  and  to 
be  laidout,  in  the  said  several  parishes  and  precincts,  as  they 
might  think  proper  for  public  convenience*  The  act  then 
goes  on  and  authorizes  them  to  appoint  overseers,  to  call  out 
ndl  die  male  inhabitants  between  the  ages  above  mentioned, 
and  to  contract  for  building  of  bridges,  and  to  make  assess- 
ments on  the  inhabitants,  for  defraying  the  expenses  of 
them,  and  generally  to  do  all  other  things  necessary  for  ma- 
king and  keeping  them  in  repair*    So  ia  the  act  proceeds 
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in  giving  the  commissioners  genend  powers  to  make  and   lindM^  nut 
\ccp  the  roads,  causeys  and  bridges  in  order,  &c«  v. " 

The  24di  clause  of  the  act  authorizes  the  commissioners  CommWonr 
of  the  different  precincts  to  give  directions  for  leaving  all 
4vch  trees  standing,  on  or  near  the  lines  of  such  roads,  in 
every  parish,  as  should  be  most  convenient  for  shade  to  the 
0aid  roads  or  paths,  &c«  and  in  case  any  person  should,  af- 
ter such  road  or  path  was  laid  out,  altered  and  cleared,  cut 
doxvn  any  such  tree^  -within  ten  feet  on  each  side  of  such  road^ 
every  such  person  should  forfeit  for  each  tree  so  cut  down, 
the  sum  of  twenty  shillings^  to  be  levied  and  collected  in  the 
same  manner  as  other  fines  were  levied  and  collected  for  of* 
fences  committed  on  or  near  said  roads. 

The  26th  clause  of  said  act  goes  on  further,  and  declares, 
that  if  any  person  or  persons  whatever,  by  themselves,  slaves 
or  servants,  should  in  any  ways  oi»  means  stop  up  or  ob- 
struct the  passage  on  the  roads  aforesaid,  or  hinder,  fbrbid 
or  threaten  the  said  commissioners,  their  servants  or  work- 
Kien,  from  cutting  down,  falling  or  making  use  of  any  tim- 
ber, wood,  earth  or  stones,  in  or  near  said  roads,  for  making, 
mending  or  repairing  the  same,  every  such  person  so  of- 
fending should  forfeit  the  sum  oi  fifty  pounds^  to  be  reco- 
vered by  the  said  commissioners  in  the  district  where  the 
offence  should  be  committed,  to  be  applied  towards  the  re- 
pairs of  the  said  roads  and  bridges. 

This  act,  which  was  passed  in  the  year  1721,  with  very 
litde  alterations  or  additions,  seems  to  have  formed  the  sys- 
tem by  which  the  commissioners  of  the  high  roads  in  this 
state  regulated  their  conduct,  from  the  time  of  its  passing 
until  after  the  revolutionary  war,  a  period  of  more  than 
sixty  years,  during  which  time  almost  all  the  great  leading 
loads  from  one  end  of  the  state  to  the  othety  in  almost  every 
direction,  were  laid  off  and  established*  And  there  is  not 
one  instance  on  record,  and  certainly  none  within  the  me-  ^ 
mory  of  the  oldest  man  now  living,  of  any  demand  being 
made  for  compensation  for  the  soil  or  freehold  of  the  liuids, 

Vol..  a  er 
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Undaiyand   through  which  any  of  these  high  roads  were  to  pass,  or  any 
^  v*  opposition  made  by  any  man,  or  set  of  men,  through  whose 

?^'"eri"**^'^"  lands  or  plantations  any  of  these  roads  were  opened,  to  any 
of  the  road  commfssioners,  or  other  persons  acting  under 
their  authority.  Every  freeholder  in  Carolina  submitted 
with  cheerfulness  and  respectful  deference  to  the  different 
road  laws  enacted  by  the  supreme  authority  of  the  country* 
And  why,  it  may  be,  asked,  was  this  exercise  of  authority  so 
long  and  so  peacedbly  submitted  to  ?  Because  our  ances* 
tors,  who,  it  may  fairly  be  presumed,  were  as  wise,  and  as 
keen-sighted,  and  as  attentive  to  their  interests  as  we  are, 
were  well  satisfied  and  convinced  that  this  was  one  of  the 
inherent  prerogatives  of  the  majesty  of  the  people,  and  a 
power  which  the  supreme  authority  of  the  state  had  a  right 
to  exercise,  for  the  general  good  and  convenience  of  the 
whole,  and  that  it  resulted  from  the  very  nature  and  ends 
of  civil  society,  and  that  mutual  intercourse  which  from  ne^ 
cessity  they  were  obliged  to  keep  up  with  each  other. 

From  the  foregoing  principles  of  eminent  civilians  and 
writers  upon  public  law  and  national  rights,  and  the  cariy, 
long  and  uninterrupted  adoption  and  use  of  them  by  our 
legislatures,  and  men  clothed  with  the  supreme  authority 
of  the  government,  and  the  ready  acquiescence  in  them  by 
the  citizens,  this  important  right  has  become  a  part  of  the 
common  law  of  South  Carolina^  and  now  forms  as  much  a 
portion  of  it,  as  any  other  part  of  the  common  law  system  in 
use  at  this  day. 

^  Use  and  prescription  form  the  common  law  of  every  coun- 
try on  earth  ;  for  usages  and.  customs  are  nothing  more  than 
natural  truths,  founded  on  the  nature  and  reason  of  things^ 
arising  from  their  fitness  to  answer  great  and  beneficial  ends 
and  purposes.  And  hence  it  follows,  that  what  has  been 
lonj^  in  use^  and  what  has  been  observed  for  a  long  time^  is  in 
itself  useful  and  just,  and  becomes  a  law.  And  if  any  law 
or  custom  hath  been  long  disused,  it  is  a  proof  that  it  has 
been  abolished.    Domafs  Treatise  on  Laxvsy  ch.  13.  b«  3, 
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If  it  should  be  asked,  what  was  the  common  law  of  £n-   lindMiyMd 
gkmd^  which  we  have  adopted  as  part  of  the  common  law  of      ^  yj* 
this  state  ?    it  will  be  found  to  have  originated  from  no  C^nmiaaioii* 
liigher  source  than  usages  and  customs*     For  after  the  de«    v^^v^ 
jeay  of  the  Roman  empire,  the  Britons  were  invaded  by  the 
Saxons^  the  Danes  ai)d  the  Normans.     Each  of  these,  in 
•dieij-  turn,  brought  wUh  them  their  usages  and  customs  in 
succession.;  and  f^p^m  the  most  useful  of  all  these^  inter* 
'  ;Biixed  with  the  original  customs  of  the  islanders,  the  com- 
moji  law  of  England  was  originally  formed,  and  which  has 
vince  been  matured  and  improved  by  the  experience  and 
.^isdom  of  ages. 

After  the  revolutionary  struggle  for  the  liberty  and  in- 
dependence of  America^  in  1788,  when  all  the  citizens  of ''P»'A&'c  Xati^, 
this  country,  were  alive  to  all  their  rights  and  privileges,  the 
Jast  general  road  act  was  passed  by  the  legislature,  com* 
^sed  of  the  freemen  of  SotJih  Carolina^  who  had  as  deep  an 
interest  in  ^he  soil,  as  the  lot  owners  on  East  Batj^  to  say  np 
jkss  of  them.    Into  this  last  act,  all  the  great  and  leading  ,  . 

jirinciples  of  the  act  of  1721,  were  incorporated,  which  ex- 
pressly conformed  to  the  ancient  regulations  which  had 
been  so  long  in  use.  The  6th  clause  of  this  last  mentioned 
act,  authorizes  the  commissioners  to  lai/  outj  make  and  keep 
'  in  repcur^  all  such  high  roadsy  private  palhsj  bridge  s^ 
causeys  and  water-courses^  Sec  Sec.  in  their  several  parishes 
.and  districts,  as  had  been  laid  out^  or  as  they  should  judge 
necessary y  in  the  said  several  parishes  and  districts.  They 
are  by  the  7th  clause,  authorized  to  call  out  all  the  male  in- 
habitants between  16  and  60  years  of  age,  to  make  and  keep 
the  said  roads  in  repair,  &c.  to  make  assessments  for  building 
bridges,  &c.  and  to  levy  and  collect  the  same,  also  aU  fines 
find  forfeitures  for  neglects  and  omissions,  &c.  The  9th  i*v^  Laws, 
dause  empowers  them  to  cut  down  and  make  use  of  such 
timber,  wood^  earth  or  stone,  in  or  near  the  said  roads,  &c. 
for  the  purposes  of  making  and  keeping  them  in  repair,  as 
ID  them  shall  seem  necessary ;  and  if  any  person  or  persons, 
Jby  themselves  or.  servants,  should  in  any  manner,  A;Vwfer, 
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^"c«h  ^  ^^^   forbid,  or  oppose  the  said  commissioners,  their  workmen  or 
V  servants,  from  cutting  down  or  making  use  of  any  timber, 

era.         wood,  stone  or  earth,  in  or  near  the  said  roads  or  bridges^ 
^"^^^'^^^    for  the  purpose  of  making  or  repairing  the  same ;  or  ob- 
struct the  passage  on  the  said  roads  and  paths,  every  such 
person  so  offending,  shouldjbrjeit  the  sum  of  twenty  pounds 
sterling  for  every  such  offence^  to  be  recovered  in  a  summary^ 
process,  before  any  one  judge  of  the  court  of  common  pleas, 
to  be  disposed  of  for  the  use  of  the  said  roads  and  bridges. 
PvbUc  Law9,      The  14th  clause  enacts,  that  when  any  such  road  shall  be. 
laid  out,  altered  or  amended,  the  commissioners  (if  they 
shall  see  fit)  shall  or  may  give  directions  for  leaving  such 
trees  standing,  as  shall  be  most  convenient  for  shade  to  the 
said  road ;  and  if  any  person  shall  wilfully  or  wantonly,  cut 
down  or  kill  any  tree,  growing  within  ten  feet  of  the  road, 
every  such  person  should  forfeit  the  sum  of  5/.  sterling  to 
be  recovered  by  warrant  from  any  three  of  the  coinmission- 
J\r.B.  The  ^^»     The  act  of  1788,  confirms,  (though  with  higher  pe- 
^Mtvlimi   i^^l^ics  for  offences)  the  act  of  1721,  in  all  its  essential  parts, 
were  all  cur.  ^jjj  ^jj|j  regard  to  the  higher  prerogative  right  of  the  state, 
I.  e.  r  for  one,  and  the  powers  of  the  commissioners. 

but   these   in  *^  .  ^  . 

1788  are  stcr-  Not  evcn  the  proprietor  of  the  soil,  over  which  a  road 
'^^'  runs,  dare  presume  to  obstruct  a  commissioner  in  running  a 
road,  or  in  repairing  it,  when  laid  out ;  or  even  cut  down  a 
ttte  left  for  shade  to  the  road,  any  more  than  any  other 
man  in  the  community :  which  shews  the  sense  of  the  le- 
gislature, not  only  as  to  the  right  of  laying  off  roads,  but  ia 
keeping  them  in  repair  afterwards ;  and  that  they  have  ever 
considered  the  soil  of  every  highway,  when  once  laid  off, 
as  exclusively  belonging  to  the  public^  and  no  longer  to  the 
proprietor^  through  whose  grounds  they  are  to  run*  This 
primary  obligation  of  every  man,  to  give  up  a  portion  of  his 
land  for  the  use  of  highways,  may,  with  great  propriety,  be 
compared  to  a  tax  which  every  man  is  obliged  to  pay  and 
contriJ3ute  for  the  support  of  government. 

In  the  charter  of  the  ci^  of  CharlestoKyAe  legislature,  in 
the  usual  and  customary  exercise  of  this  eminent  domam 
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^hich  it  possessed,  gave  to  the  city  council  the  power,  Lmdny  ani. 
amoDg  other  things,  of  laying  off  new  streets  from  time  to  **^^" 
time  as  it  should  think  proper,  and  of  keeping  old  ones  in  C«>««»"«<»- 
repair  within  the  bounds  of  the  city,  In  pursuance  of 
which  powers^  the  city  council  did  proceed  to  nominate  and 
appoint  commissioners  to  lay  off  the  street  in  question,  ou 
JEaat  Bayy  along  the  edge  of  low  water  mark,  from  the 
south  end  of  old  East  Bay  street,  to  the  east  end  of  South 
Bay  street)  in  order  to  connect  the  south  and  east  parts  of  the 
iity  together^  by  a  street  or  convenient  communication. 
The  better,  however,  to  complete  this  work^  and  to  make 
this  street,  it  was  absolutely  necessary  to  raise  it  as  high 
as  the  wharves  of  the  city,  both  on  East  Bcn/y  and  those  on 
South  Bay,  which  was  likely  to  occasion  a  very  large  ex- 
pense to  the  ciQ^.  To  ease  the  city,  therefore,  in  some  de« 
gree^  of  this  heavy  expense,  the  assessment  was  authorized 
on  the  lots  more  immediately  to  be  benefitted  by  this  new 
work.  Very  few  of  the  lot  owners  complained  of  this  as- 
sessment, which  was  thought  reasonable ;  but  the  clamour 
and  opposition  was  made  by  the  large  and  principal  lot 
owners,  who  not  being  satisfied  that  this  pretext  alone  would 
cflfect  their  purposes,  advanced  this  new  claim  for  compen- 
sation for  the  soil,  to  be  assessed  by  a  jury.  The  Attorney* 
General  said,  he  called  it  a  new  claim,  because  it  was  the 
first  time  in  the  history  of  our  country,  that  ever  such  a 
claim  was  made,  as  the  present  one,  except  in  cases,  where  ' 
houses  and  buildings  had  been  previously  erected,  which 
were  necessary  to  be  removed  before  a  street  could  be  com- 
pleted ;  and  in  those  cases,  compensation  had  tmiformlj 
been  made. 

He  observed,  that  he  had  gone  a  little  more  at  large  into 
this  subject,  than  he  otherwise  intended  to  have  done,  on 
account  of  the  extensive  and  mischievous  consequences, 
which  such  a  claim  would  introduce  into  Carolina^  if  ever  it 
Iiad  the  sanction  of  our  courts  of  justice.  He  therefore, 
hoped,  the  court  would  reject  the  application  for  the  prohi- 
bitions. He  said,  he  would  only  trouble  the  court  with  one 
frord  or  two  morc^  in  answer  to  the  second  gentleman  whe 
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jUadMy  a&d    Spoke  in  favour  of  the  motion,  as  he  trusted  the  city  T^ 
V.  corder  had  fully  answered  the  leading  counsel  who  bafi 

era.         spoken  m  its  tavour. 

llie  principle  upon  which  compensation  was  made  for 
sites  for  arsenals  and  fortificadons,  was,  that  a  considerably 
extent  or  space  of  land,  in  favourable  situations,  for  the  dc^ 
fence  or  protection  of  the' country  was  appropriated,  soleljf 
for  the  use  of  the  state  for  military  men,  and  as  a  grand  de- 
posit for  arms  and  ammunition,  and  as  places  of  resort  i|i 
times  of  danger,  to  which  the  citizt^ns  of  the  country  never 
had  access,  but  when  called  upon  to  bear  arms.  It  was  but 
reasonable,  therefore,  that  the  proprietors  should  be  paid  for 
fluch  situations,  which  were  appropriated  for  the  general  de- 
fence of  the  whole.  Whereas  in  the  case  of  roads  and  high- 
ways, all  the  citizens  had  an  unceasing  and  perpetual  use  of 
them  alike  ;  there  was  no  exclusive  appropriations  ;  it 
formed  part  of  the  original  social  compact,  by  which  onft 
man  at  first  agreed,  that  his  neighbour  should  have  permia* 
sion  to  pass  over  his  land,  in  consideration,  that  h«  was  to 
enjoy  a  similar  one,  in  passing  over  his  neighbour's,  which^ 
in  process  of  time,  has  been  matured  into  that  great  and 
convenient  systenr,  by  which  all  the  highways  of  a  nacioB 
are  regulated* 

As  to  the  Isle  of  Man^  that  was  a  kind  of  little  pettj* 
trnperium  in  imperio^  in  which  the  proprietors  styled  then^ 
selves  kings  of  Man^  and  passed  laws  of  their  own*    It  was 
a  sort  of  independent  sovereignty,  which  injured  the  £nm 
glish  trade  exceedingly,  by  forming  a  nest  for  smugg^rs, 
from  every  part  of  Europe.     So  much  did  it  interfere  with 
the  trade  of  that  kingdom,  that  they  had  it  frequendy  im 
contemplation  to  take  it  by  force.    But  at  last,  the  mimstrjr 
of  George  I.  preferred  a  compromise  for  the  sovereignty  zdA, 
jurisdiction,  with  the  duke  of  AthoU^  for  70,000/.  sterling, 
and  it  has  ever  since  been  governed  by  laws  enacted  by  the 
British  parliament.     But  that  case  bears  no  kind  of  analogy 
to  the  one  under  consideration.     It  had  more  the  appear- 
ance of  a  cession  from  one  sovereign  power  to  Miotheri 
^hau  ao  appropriation  for  public  purposes. 
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As  to  the  opening  of  the  street  in  the  city  of  London  to   l^nd«y  an4 
Bia^  Fryer's  Bridge  ;  it  was  extremely  proper  and  just  that  v. 

compensation  should  be  made  to  the  owners  of  the  houses         ers.    ^ 
Peinoved  out  of  the  way,  &c.  s^'v^^i^ 

A  most  magnificent  bridge  had  just  been  built  over  the 
river  Thamee^  which  added  gready  to  the  convenience  of 
the  city,  and  opened  a  most  advantageous  communication 
to  the  county  of  Surry^  on  the  opposite  side  of  the  river. 
It  formed  one  of  the  principal  avenues  to  and  from  this  vast 
city.  But  before  a  large  convenient  street  could  be  opened 
into  the  other  great  avenues  in  the  city,  it  became  necessary 
to  pull  down  a  number  of  buildings  which  stood  in  the 
way*  Accordingly,  an  application  was  made  to  parliament,  xet  pasMd  9§ 
who  passed  an  act  authorizing  die  lord  mayor,  aldermen  fj^^}^^'^' 
and  common  council  of  London^  to  treat  with  private  per- 
ftoAs  for  such  houses  as  were  in  the  way,  and  the  grounds 
over  which  the  new  street  was  to  pass.  And  in  case  the 
ptroprietors  would  not  sell,  then  to  summon  a  jury  to  assess 
fhe  v^ue  of  <iach  house  and  lot ;  upon  tender  or  payment 
of  which,  the  soil  was  to  be  vested  in  the  corporation  for  a 
fttWte  highway  or  street,  for  the  use  of  the  city  forever. 
And  if  any  proprietor  refused  to  accept  of  the  sum  so  ast 
sessed,  die  money  was  to  be  deposited  in  the  bank,  for  the 
vse  of  die  proprietor  or  his  heirs,  &c.  whenever  they  thought 
proper  to  accept  of  it.  Here  it  is  to  be  observed,  that  no 
pttbGc  highway  or  street  bad  ever  been  laid  out  or  opened,  ^  ^ 
kefore  the  lands  had  been  built  upon  and  improved ;  it 
would  dierefore  have  been  little  less  than  downright  rob- 
bery, to  have  taken  away  these  lands  and  houses  from  the 
proprietors,  without  adequate  compensation.  But  this  is 
reiy  different  from  waste  lands,  which  have  never  been  oc- 
cupied or  improved,  and  can  form  no  kind  of  precedent  in 
such  a  case.  In  the  case  before  the  courts  it  was  an  original 
appropriation  of  waste,  unimproved  land,  for  the  purpose  of 
fitidcing  a  public  highway.  So  that  the  two  cases  are  by  no 
means  partflel  with  each  other.  The  case  of  the  Santcc 
tkmatf  wfts  the  6ilse  of  '^  tdmpany,  who  were  to  receive  the 
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Undsay  and  benefit  of  a  toU,  to  their  own  emolument.  It  was  made  at 
v!^  ^  their  own  expense  and  not  by  the  public,  and  it  is  kept  in  re- 
m!"^'*  pair  at  their  labour  and  expense  only.  The  public  have 
nothing  to  do  with  it.  But  although  the  act  allowed  oC 
compensation  to  the  owners  of  the  land,  throogh  which  it 
was  to  pass,  if  they  thought  proper  to  claim  it,  yet  not  an 
individual  in  the  whole  course  of  twenty-two  miles,  through 
whose  land  the  canal  ran,  has  ever  made  such  claim*  In- 
deed they  would  have  been  ashamed  of  it,  as  their  lands 
were  greatly  benefited  by  the  canaL  This  case  therefore, 
like  the  other  cases  quoted  and  relied  on,  has  nothing  to  do 
vrith  the  present  question.  He  apologized  for  dweUing  sa 
long  on  so  very  clear  a  case  ;  its  importance  to  the  commu- 
Bity  at  large  would,  however,  he  hoped,  plead  hb  excuse. 

Judges  Grimke  and  Bat  were  of  opinion,  that  the 
V  motion  for  the  prohibition  ought  to  be  refused.  They  coa- 
aidered  the  act  in  question  as  authorized  by  the  fund^men* 
tial  principles  of  society.  That  the  authority'  of  the  state,  ai| 
^  lard  down  by  eminent  civilians  and  jurists,  to  appropriate  a 
portion  of  the  soil  of  every  country  for  public  road9,'md 
highways,  vrasone  of  the  original  rights  of  sovereignly^  r^ 
tained  by  the  supreme  power  of  every  community  at,  its  fixw 
mation,  and  like  the  power  of  laying  on,  and  collecting  tapce% 
paramount  to  all  private  rights  ;  or  in  other  word^  that  all 
private  rights  were  held  and  enjoyed,  subject  to'  thjis  <pq^ 
dition. 

That  it  was  by  the  means  of  these  roads  and  highwayt, 
that  the  citizens  of  the  country  had  a  convenient  oommum- 
cation  from  one  extremity  of  it  to  another ;  and  between  the 
intermediate  towns  and  public  places  in  the  interior  of^  it* 
It  was  along  them  also,  that  the  citiz,ens  assei^bled  with 
convenience  and  despatch  in  times  of  danger  and  alarm,  for 
defence  and  protection ;  and  along  these,  the  productions 
of  the  country  were  conveyed  to  a  market,  and  die  produq^ 
of  the  soil  was  rendered  valuable.  It  was  therefore  a  maU 
ter  of  primary  importancei  that  the  power  of  making  aQji 
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kying  off  these  avenues  of  great  public  conveueQce,  .«nd  lindny  and 
keeping  them  in  repair,  should  for  ever  be  vested^m,  the  su,-       ^  ^^ 
preme  legislative  body  of  every  nation  and  comnjjpnwealth  CommwsioBr 
on  earth*    That  the  legislature  of  SwXh  CaroUnaJbaA  ex- 
ercised  this  power  and  authority,  from  the  first  esiablish- 
ment  of  civil  government  in  it,  to  the  present  day/    They 
therefore  considered  it,  as  much  a  part  of  the  comnuM^aw 
of  aSbttiA  Caroiinoy  as  any  other  part  of  that  great  anfl^'alua* 
bb  9ya|^m»  r*;- 

That  it  was  neither  against  magna  charta^  nor  the  stat^ 
coaatittition,  but  part  of  the  kx  terra^  which  both  meant  to  '' 
defend  and  (Motect.  The  so  much  celebrated  magna  cAcqjja 
of  Gr<ai  Britain^  was  not  a  concession  of  rights  and  priviy;^ 
leges,  which  had  no  previous  existence  ;  but  a  restora^tiof^^ 
and  confirmation'  of  those,  which  had  been  usurped,  oi^had 
fallen  into  disuse*  It  was  therefore  only  declaratoiy  qt  thp 
weB  known  and  established  laws  of  the  kingdom*         ,^ 

So.»  in  like  manner,  the  2d  section  of  the  9th  article  of 
our  stale  constitution,  confirms  all  the  before-mentioned 
prinaples.  It  was  not  declaratory  of  any  new  law^^but 
confimed  all  the  ancient  rights  and  principles,  whiciv  had 
ktfxk  in  use  in  the  state,  with  the  additional  security^^hsit 
no  UBa  of  attainder,  nor  ex  post  facto  laws,  or  laws  io^pair^ 
ing  the  obligation  of  contracts,  should  ever  be  passed  ii)  tha 
stele*  They  were  therefore  of  opinion,  that  so  far  from  In* 
ttrfierii^  with,  or  contradicting  tins  high  and  important  pri« 
vilegs  of  the  legislature,  in  laying  off  highways,  they  both 
confinncd  and  secjured  it ;  consequendy  that  none  of  the 
cases  r^ed  on  by  the  counsel  in  favour  of  this  motion,  had 
die  Ifpst  tendency  to  contradict  or  overturn  these  princi* 
plestf  They  were  also  of  opinion^  that  the  act  of  the  legia* 
h^bOfc  was  constitutional  and  binding,  and  that  the  citf 
coinicil  were  well  warranted  in  appointing  the  commissioners 
<o  go  on  and  finish  the  street  in  contemplation.  As  to  the 
iments  on  the  lot  owners,  that  point  seems  to  hayft  ' 
P^e&  up  in  the  argument,  a^  they  relied  princ^lly  on 
ihe  compensation  for  the  freehold :  apd  as  to  the  mode  of 
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LiadBAj  and   collecting  them,  it  appears  to  be  i|i  conformity  to  the  old 

V.  usage  and  custom  of  levying  and  collecting  assessments, 

**™ri*"^"  ^^^  ^^  building  and  repairing  of  bridges,  prescribed  by  the 

ancient  road  acts,  a  century  ago.     Upon  the  whole,  they 

were  of  opinion,  that  there  were  no  grounds  for  the  prohi* 

bition,  and  that  the  rule  should  be  dbcharged. 

■ 

Burke,  J.  admitted  the  power  of  the  state  on  great  and 
necessary  occasions,  to  appropriate  a  portion  of  the  *>tl  of  the 
country,  for  public  uses  and  national  purposes  ;  but  was  of 
^  opinion  that  there  should  be  e  fair  comperuation  made  to 
the  private  indhidual^  for  the  hs9  he  might  sustain  by  it,  to 
be  ascertained  by  a  jury  of  the  country. 

« 

Waties,  concurred  in  opinion  with  Burke,  but  went 
more  fully  into  his  reasons.     He  admitted  the  right  of  the 
state  to  take  the  property  of  an  individual,  for  purposes  of 
public  necessity  J  or  even  for  public  utility  ;  but  in  exerci- 
sing  this  power,  it  was  essential  to  its  validity,  that  a  Julf 
compensation  should  bepr6vided  at  the  time^  for  every  injury 
that  the  individual  might  suffer.     This  appeared  to  bim» 
he  said,  to  be  the  construction  given  by  the  writers  quoted 
on  the  part  of  defendant's  counsel,  to  shew  the  lawfulness  of 
this  power.    Vattely  b.  1.  c.  20.  s.  244.  expressly  says,  that 
**  justice  demands,  that  the  individual  should  be  recom* 
^'  pensed  ;"  and  Bynkershoek^  who  was  also  quoted,  explU 
citly  declares  the  same  thing.     The  common  law  of  En^ 
gland^  which  has  also  recognised  this  power,  does  it  always 
with  the  same  restriction.     ^  The  legislature,"  says  Mr. 
Blackstone^  ^^  may  order  a  new  road  to  be  made  through 
*^  the  private  grounds  of  an  individual,  and  may  compel 
'^^  him  to  acquiesce  in  it.     But  how  does  it  compel  him  i 
^^  not  by  stripping  him  of  his  property,  in  an  arbitrary  man* 
^  ^  ner,  but  by  giving  him  a  full  indemnification  or  equivalent 
**  for  It/  And  ^vcn  this  is  an  exertion  of  power  which  it 
*^  indulges  with  great  caution.*'     Which  is  evident  in  the 
act  of  parliament  for  making  a  new  road  from  Black  Fry^^ 
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<tr'»  Bridge^  across  Su  George^s  Fields*    The  corporation   Undsaj  and 
6E  London  is  thereby  authorized  and  directed^  to  treat  with  y.    ^ 

the  owners  of  lands  that  might  be  taken  away  by  the  road,  ^5<*»jjj^°«- 
for  the  purchase  of  the  same  ;  and  in  case  of  refusal  to  treat 
for  the  value  of  the  lands  taken,  the  same  is  to  be  assessed 
by  a  juty  ;  which  he  said,  had  a  strong  similitude  to  the 
present  case.     The  road  in  that  case,  most  probably  in 
.  some  cases  enhanced  the  value  of  the  lands  through  which 
it  passed,  and  therefore  was  productive  of  benefit  to  the 
owners.     But  parliament  thought  proper,  by  the  sacred  * 
principle  of  compensation^  to  provide  for  any  possible  injury. 
The  rights  of  our  citizens  are  not  less  valuable  than  those 
of  the  people  of  England:  we  have  besides  a  constitution, 
which  limits  and  controls  the  power  of  the  legislature,  the 
9th  article  of  which,  declares,  that  no  freeman  shall  be  de- 
vested of  his  property,  but  by  the  judgment  of  his  peers,  or 
the  law  of  the  land.     On  a  former  occasion,  (in  the  case  of 
the  City  Corporation  against  Zylstra^)  he  said,  he  had  gone  ' 
into  a  long  investigation  of  the  technical  import  of   the 
words  lex  terroTj  and  therefore  should  only  state  here,  that 
they  meant  the  common  law^  and  ancient  statutes  down  to  ' 
the  time  of  Edward  11.  which,  were  considered  as  part  of 
the  common  law.     This  was  the  true  construction  jgiven  to 
them    by  all  the   commentators  on  magna  charta,  from 
whence  they  were  adopted  by  our  constitution.     If  the  lex  *- 
terra  meant  any  law  which  the  legislature  might  pass,  then 
the  legislature  would  be  authorized  by  the  constitution,  to 
destroy  the  right,  which  the  constitution  had  expressly  de* 
clared,  should  for  ever  be  inviolably  preserved.   This  is  too 
absurd  a  .construction  to  be  the  true  one.     He  said  he  un- 
derstood, therefore,  the  constitution  to  mean,  that  no  free- 
roan  shall  be  deprived  of  his  property,  but  by  such  means  as 
are  authorized  by  the  ancient  common  law  of  the  land*     Ac- 
cording to  this  construction,  the  right  of  property  is  held 
under  the  constitution,  and  not  at  the  will  of  the  legislature. 
In  what  way,  .then,  does  the  common  law  authorize  the 
|>ower  of  taking  private  property  fpr  public  uses  ?  **  by  pro^ 


' 


V. 

Commission 
tan. 
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Lindnyimd  ^'  viding,''  says  Mr.  BtocistonCy  ^  a  fuU^indetnmficadoii 
^"  "  for  it.''  This  is  the  condition  on  which  the  vaKd  exer- 
cise of  this  power  depends.  But  the  law  under  ccmsidera* 
tion  does  not  provide  any  indemnificationi  nor  does  it  make 
the  public  responsible  in  any  w^y  for  any  injury  which  might 
be  done  to  the  plaintiffs.  It  has  not  therefore  complied  widi 
the  terms  of  the  common  la w^  and  is  not  conformable  to 
the  constitution.  It  was  urged,  however,  that  no  injury 
could  arise  to  any  of  the  parties  Complaining,  and  therefore 
it  was  not  necessary  that  the  legislature  should  provide  any 
indemnification.  This  fact  may  be  so ;  but  it  makes  no 
difference  in  the  case.  Was  the  legislature  itself  to  be  the 
judge  df  that  fact  ?  Can  it  prescribe  what  terms  it  pleases 
for  the  individual,  and  determine  either  the  measure  of 
compensation  for  property  taken,  or  that  none  at  aU  is  due  ? 
lliis  would  be  attributing  to  it  a  power  which  belongs  only 
to  despots.  And  yet  even  the  greatest  despots  have  not 
always  felt  themselves  at  liberty  to  exercise  it  in  this  way. 
De  Totty  in  his  memoirs  of  the  Turkith  government,  men- 
tions a  remarkable  instance  to  the  contrary,  which  it  maj 
not  be  amiss  to  relate  on  this  occasion.  The  sultan  Mis^ 
tapha  being  desirous  of  building  and  endowing  a  new 
mosque,  fixed  upon  a  spot,  in  the  city  of  Constantinople^ 
which  belonged  to  a  number  of  individuals.  He  treated 
with  all  of  them,  for  the  purchase  of  their  parts,  and  they 
all  willingly  complied  with  his  wishes,  except  a  Jetv^  who 
owned  a  small  house  on  the  place,  and  who  refused  to  give 
It  up.  A  considerable  price  was  offered  him,  but  he  re- 
sistecl  the  most  tempting  offers.  His  partiality  for  the  spot, 
or  his  obstinacy,  was  stronger  than  his  avarice*  AQ  the 
city  was  astonished  at  his  rashness,  and  expected  every  hour 
to  see  his  house  demolished,  and  his  head  upon  a  pole. 
But  what  was  the  conduct  of  the  sultan  I  of  one  who  was- 
the  absolute  master  of  the  lives  of  millions  I  He  coosuhed 
his  mufti,  who  answered  that  private  property  was  sacced, 
that  the  laws  of  the  prophet  forbade  his  taking  it  abso-^ 
lutely,  but  he  might  compel  the  Jew  to  lease  it  to  him,  aer 
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feng  asfce  pleased,  at  a  fiiU  rcnu     The  saltan  submitted  to    UnAnj  and 

Ae  law.   He  observed,  that  Ve  might  learn  two  tilings  from       ^^^^ 

this  example  of  isi  ticspot :  1st.  That  the  sovereign  power,  O>«^>»«on- 

ifthough  absohite,  ^  hot  at  liberty  to  take  away  private  pro- 

pertjrand  decide,  at  its ^dwe  discretion,  ifhat  no  comp^isatiott 

is^ae  ;  i2d..  That  ike  principle  of  indemnification  is  deeply 

founded  in  naturaljnstfce.     It -was  further  said  in  this  case, 

if  any  injury  is  done,  the  parties  might  have  recourse  to  a 

conrt  and  Junjr  for  Tedress.     But  whom  could  they  sue  ? 

not  the  conhmssioners,  not^he  crty  council;  for  jdiey  would 

jusdfy  under  the  act.     Whom  then  ?  why,  no  one.     BUt 

suppose 'they -eould  sue,  what  would  be  the  nature  of  the 

action  f  It  could  not  be  founded  on  contract,  for  there  was 

none.     It  must  then  be  on  a  tort ;  it  must  be  an  action  of 

trespass,  in  which  the  jmy  would  give  a  reparation  in  dct- 

mages*    Is  not  this  acknowledging  that  the  act  of  the  legis« 

lature  is   a  tortious  act  ?  and  can  any  thing  prove  more« 

fully,  the  -adbitraoy  character  of  die  act,  tbaa  diis  i 

He  said,  it  was  painful  to  him  to  be  obliged  to  question 
die  exeroise  of  «iy>legislative>po9¥er^  but  fae  was  sworn  to 
aoppart  Ae  coasti«vitioR,  and  this  was  the  most  inspqrtant 
of  all  the  duties  which  were  incumbent  on  the  judges.  Of| 
the  faithful  performance  of  this  high  duty  would  depend  the 
intogrity  vcA  duration  of  our  governnvent.  If  the  legislature 
is  permitted  to  eieercise  other  rules  dian  those  ordained  by 
the  censftkuition,  and  if  innovafions  are  suffered  lo  acquire 
4h!t  sanetlon  of  time  i^  practice,  the  rights  of  the  people 
5rfU  soon  become  dependent  on  ttgislad ve  wiU,  and  ^s  cob-. 
«litution  have  no  more  obligation  than  an  obsolete  law*. 
But  if  this  court  does  its  duly,  in  giving  to  the  cotistituticm 
an  ovei^ing  operation  over  every  act  of  the  legislature 
'whidh  is  inceiidistent  with  it,  the  people  will  then  have  an 
^independent  atourity  for  their  rights,  which  n^iy  reader 
'^diera  perpetiAal*  in  >e9;ereising  this  high  authority,  the 
'judges  daim  iK>  j^dt({iaA  snprettiacy  ;  they  ai«  only  the  adi- 
-ttnnisaratoM  of  thepoMic  wsU.  tf*an  act  of  the  legislature 
JB  -hsM  v^idy  k^ia^not  becmise  die  judges  hsve  any  ooactA 
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^Lbdtay  and   oyer  the  legislative  power,  but  because  the  act  is 

others  w  »  r  \ 

by  the  constitution,  and  because  the  will  of  the  people,  which 
is  therein  declared,  is  paramount  to  that  of  their  represen* 
tataves,  expressed  in  any  law«  As  the  act  under  considera- 
tion appeared  to  him  to  be  repugnant  to  this  high  will,  he 
was  bound  to  say,  that  it  ought  not  to  have  any  operation, 
fmd  that  the  prohibition  should  be  granted. 

^       As  the  judges  were  equally  divided  in  opinion  in  this 
case,  the  applicants  took  nothing  by  their  modon* 

The  rule  for  the  prohibition  was,  therefore,  discharged- 


OeioUr  urm,  The  State  against  Smith  and  Cameron. 

1796. 

On  wigmUy  UPON  an  indictment  in  the  court  of  general  sessions  of 
nl^^^entfor  ^  peace,  &c«  for  an  assault  and  battery.     Not  guilty 

■nusaiiltuid  rfcaded. 
bftttery,    cvi-  t*""^""*^*^ 

den«e  of  ez- 

tcnnAtiDif  cir- 

eamBUncM  ii      On  the  trial  of  this  case,  the  defendants  offered  to  give 

improper     to   .  .-  ,        .  •   ^       r  •  • 

miu>ajai7on  m  evidence  to  the  jury  a  variety  of  extenuating  circump 
ought  to  be  staoces,  which  were  calculated  to  lessen  the  nature  of  the 
^^"J^  ^  punishment,  but  which  did  not  go  either  to  a  justification, 
affidavits  be-  Qr|o  duprove  the  charge  laid  in  the  indictment ;  which  the 

fore  senienee  . 

itprononneed.  presiding  judge  refused  to  admit  as  proper  testimony  to  go 
to*^  compel  a  to  the  jury  on  the  issue  of  not  guilty  pleaded. 

i^tness  to  at- 
tend and  rive 

tnUm^jf  (if  ^°  ^  motion  for  a  new  trial,  on  the  ground  that  the  te^ 
defendant?  ^  simony  offered  should  have  been  permitted  to  have  gone  to 
cntiued  to  a  the  jury,  it  was  ruled  by  all  the  judges  present,  that  the 
fame  manner  presiding  judge  at  the  trial  had  very  properly  rejected  such 
of  anissae.  testimony,  on  the  issue  of  not  guilty  pleaded,  as  irrelevant 
to  the  point  before  the  jury ;  but  that  all  such  extenuating 
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drcumstances  should  be  submitted  to  the  court,  on  afidavits,  The  Stifte 
a  reasonable  time  before  sentence  is  pronounced.  And  in  Smith  mA 
order  to  guard  against  a  failure  of  justice,  by  the  non^tt« 
tendance  of  witnesses  to  give  testimony  of  such  extenuating 
circumstances  as  a  defendant  may  be  desirous  of  submitting 
to  the  court  on  the  sentence  day,  they  were  further  of  opinion, 
diat  a  defendant  was  entided  to  a  subpcena,  as  a  matter  of 
rig^  to  compel  the  attendance  of  witnesses  on  such  occa* 
sions,  as  well  as  on  trials  of  issues  before  a  jury. 

Present,  Grimke,  Waties  and  Bat* 

Burke  afterwards  concurred. 


James  Shoolbred  and  Wife  against  The  Corporation    Oet^ier^tr^o. 

OT  THE  City  of  Charleston. 


UPON  a  motion  to  shew  cause  why  a  numdamus  should  Where  an  set 

,     ,  .  ,  <rf  the  legiflhi- 

not  issue  to  compel  the  corporation  to  make  an  assessment  toK  impotes 

en  the  city,  to  pay  for  a  house  pulled  down  in  order  to  open  eorponttion^ 

Meeting^treet.  S.'^en'?  ^ 

The  facts  in  this  case  were  not  disputed.     Mrs.  Shoot"  V^r  ^  biuw- 

'^  ingt       pulled 

ired  had  inherited  through  her  maternal  ancestry  a  lot  of  <iov>>  ^  <>p«b 
land  at  the'  upper  end  of  MeeHng^treet^  on  which  the  house  mandanma 
in  question  had  been  built  by  one  of  her  ancestors.  It  was  pel  a'perfmir 
a  valuable  one,  and  had  several  convenient  out-buildings  at-  IIq^.  ^^ 
tached  to  it,  fit  for  the  accommodation  of  a  genteel  family.  ^^I^  ^i 
At  the  enclosures  which  surrounded  this  mansion,  JUeetmtf^  ^uith  in  the 

,^      tute    is  oUi- 

^fr^rtformerly  terminated,  before  the  old  fortifications  which  »d  to  keep 
surrounded  the  town  were  demolished,  and  a  street  now  romii  and 
called  GeorgC'Street^  which  ran  off  at  right  angles  in  a  west-  pTipf^wUhSl 
wardly  direction  to  IDng-streety  fix)m  the  end  of  Meeting"  ^^^^^d^ 
street^  formed  onie  of  the  great  avenues  leading  to  and  from  ^  ^^'^r  ^ 


BfcgijBma  th^cilf.  Butii^^  Ae  return  of  the  Uessiag^oCpeaceYaCir 
Ijorpmtimi  ter  the  revolulion«ry  wair^  wbeA  all  the  fortificalioM  ia  the 
ofA^ittrieguin.  ^^  ^f  ^  ^^y  became  useless,  amd  it*  populai^xi:  had 
greatly  increased^  it  became  neoeasary^  for  An  accamiaodar 
tioa  and  coavenimee  of  the  ciitiaeiiB^  t0  open  Msetivg^tr^t 
iroin  the  point  where  it  formeiiy  eaded^  afit  it  would,  then 
form  oiw  of  the  greatest  aod  most  conveiHeat  communicar 
tions  fafetween  the  town  and  country.  The  hi»Udingfr  ia 
question,  howeYer,  stood  ia  dbe  way»  mi  wHhwi  th^  ^ 
moval  the  street  could  not  be  opened.  An  application  wa0 
therefore  made  to  the  IbgidaturQ,.fbr  permissioo  to  piitt^em 
down  and  remove^them  out  of  the  way,  in  order  to  run  the 
street  through  the  lot  of  ground  oorwhich  they  stood,  to  the 
imimproved  grounds  in  the  rear  of  them.  I'he  legislature, 
being  satisfied  of  the  necessity  and  utility  of  opening  this 
street,  in  the  year  1795  passed  an- act  authorizing  the  run^ 
ning  of  the  street  through  this  lot,  and  appointing  seven  com- 
missioners, therein  named,  to  fix  upon  the  compensation 
which  it  was  reaaondbk  should  be  made-  to  Mv^  and  Mxti. 
Shoolbredy  for  the  iajjiiry  they  were  likely  to  sustain  hy  the 
loss  of  the  buildings  and  gardens  through  which  the  street 
was  to  run,  to  be  defrayed  by  an  assessment,  to  be  mode  by 
the  corporation  of  the  city  of  Charlestun^  oa  the  inhabitant 
in  generaL 

Thb  valuation,  in  pursuance  of  the  powem  given  by  the- 
act,  was  made  by  the  commissioners,  to  the  entire  satnfac- 
tioo  of  Mr.  and  Mrs.  Shoolkred,  But  a  diiEcidty  arose 
about  the  manner  of  making  the  assessment  necessary  to 
raise  the  sum  requisite,  agreeable  to  the  appraisement. 

On  the  one  hand,  it  was  contended  by  the  city  wardens^ 
that  as  this  new  street  was  continued  over  the  boundary  line 
oC  die  city,  through  the  parish  of  Su  PhiUp  and  Su  Mit^w^U 
for  two  BMlee,  up  to  the  King^treet  road,  and  as  the  in* 
habitants  above  the  city  line  wotdd  benefit. by  itqmte  as 
much,  if  not  more,  than  those  within  the  city  limits,  it  wa^ 
insisted  on  by  them,  aa  well  as  by  a  large  proportion  of  the 
Inhabitetts,  that  the  aasessmcirt  ought  to  be  made  on  the  w^ 
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habitants  of  the  parish  generally,  and  not  to  be  confined  to     Shooibre<i 
those  in  the  city  only.  CorportiHon 

To  this  it  was  answered  by  the  commissioners  of  the 
roads  and  highways  for  the  parish,  that  they  had  no  objection 
ta  open  and  keep  in  repair  this  new  road  or  street  from  the 
boundary  line  of  the  city,  that  is,  from  the  north  line  of 
Boundartf^Btreet  to  the  King'^treet  road,  but  that  the  in* 
habitaau  aboire  that  line  were  not  obliged  by  law  either  to 
work  on  the  ro&ds  or  streets,  or  to  contribute  to  keep  them 
in  repair,  below  the  city  boundary.  I'hat  the  city  of  Charks^ 
ton^  by  its  charter,  formed  a  separate  and  exclusive  jurisdic- 
tion within  itself,  and  the  corporation  had  the  care  and  su« 
perintcndance  of  alt  the  streets,  lanes  and  alleys  in  the  city, 
and  were  bomid  to  open  and  keep  them  in  repair  at  the  ex- 
pense of  the  city  alone.  That  it  was  very  much  for  the  con- 
venicoce,  as  wett  as  for  the  ornament  and  beauty  of  the  city, 
that  this  street  should  be  opened^  and  the  obstructions  re- 
moved out  of  the  way  ;  for  wHicb  reasons,  they  contended 
that  the  assessuKiit  should  be  made  on  die  city  only. 

The  power  of  die  legislature  to  pass  the  act  was  not  call- 
ed in  questiott,  but  admitted  on  all  hands ;  the  only  matter 
in  dispute  was  the  mode  of  making  the  assessnient. 

The  Judges,  after  hearing  counsel  for  and  against  the 
motion,  were  unanimously  of  ofmiieo,  that 'the  expense 
should  be  borne  by  the  inhabitants  of  the  city  of  Charleston 
alone*  That  it  was  a  general  principle,  which  bad  pervaded 
every  part  of  the  state,  from  its  early  establishment  to  the 
present  day,  that  every  county,  parish  and  district  through« 
out  the  state,  should  lay  off  and  keep  in  repair  its  own  roads, 
bridges  and  eauseys ;  (except  in  cs^es  where  the  counties  or 
parishes  were  divided  by  rivers  or  water-courses  ;  in  such 
cases,  the  bridges  were  to  be  built  and  kept  in  repair  at  the 
expense  of  the  adjoining  counties  or  parishes  ;)  and  as  a  ne« 
cessary  incident  thereto,  should  defray  all  the  expenses 
necessarily  attending  the  same. 

Vol-,  n.  I 
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ghooibred         That  the  demolition  of  those  houses  was  essentiaUy  neces> 
Corporation    stf ry  for  the  purpose  of  opening  Meetmg^street  to  the  city 
boundary,  and  was  for  the  convenience  of  the  city*    The 
money  requisite,  therefore,  to  deiVaf  the  expense,  should  be 
raised  by  a  tax  or  assessment  on  the  taxable  property  of  the 
citizens  within  its  boundary.     That  the  continuity  o(  the 
road,  and  the  advantage  which  the  adjoining  parishioners 
were  to  derive  from  it,  made  no  sort  of  difference,  as  the  ad- 
vantage would  be  mutual  on  both  sides.     This  did  not, 
therefore,  lessen  the  obligation  of  the  city  to  lay  open  and 
keep  in  repair  the  streets  within  its  own  jurisdiction.     Our 
high  roads  were  connected  together  and  continued  from  the 
sea  coast  to  the  mountains,  and  dirough  the  state  from  North 
Carolina  to  Georgia^  and  it  might  as  well  be  contended,  that 
the  man  in  the  remotest  part  of  the  state  should  contribute 
his  quota  towards  the  expense,  because  he  occasionally  made 
use  of  JUeetingnstreet^  or  any  other  highway  at  either  ex* 
tremity  of  the  state.  To  avoid  this  inconvenience,  die  policy 
of  our  road  laws  and  highway  system  had  wisely  provided 
UgaiQst  it,  and  had  directed  that  every  separate  and  distinct 
portion  or  division  of  the  state  should  make  and  keep   its 
roads  and  bridges  in  repair,  within  its  own  limits  and  juris* 
diction. 

Rule  for  a  mandamus  made  absolute. 

Present,  Burke,  Grimrb,  Waties  and  Bat. 
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William  Grsenwood  agamat  The  Executors  of  Octoier,i796^ 

Job  Colcock. 

UPO  JJ  a  rule  on  Ac  sheriiF  of  Charkston  district,  to  In  •heriffs* 
shew  cause  why  he  did  not  return  the  execution  of  ^.^a.  the  propertf 
which  had  issued  in  this  case,  and  also  why  he  did  not  pay  ^  Uiln?  pe^ 
into  court  the  money  he  had  levied  thereon.  riff  shllJiw're- 

Upon  shewing  cause,  the  sheriflF  stated  that  the  property  ^""*i„'^*cfwrt 
he  had  levied  on,  by  virtue  of  the  above  execution,  was  pntii  the  n^t 

.is    determm- 

daimed  at  the  time  of  sale  by  Major  Butkr^  and  that  his  ed,  And  uku 
agent,  Mr.  Dckanptte^  had  purchased  it  in,  and  held  it  until  tarn  on   the 
the  dispute  about  the  right  to  the  property  was  determined ;  ^^i|,g\o  a^« 
and,  moreover,  that  Mr.  DekmottCj  the  agent  of  Major  <*««»«>■• 
Butiefj  had  given  him,  the  sheriff,  a^  bond  of  indemnity  for 
Qot  returning  the  execution. 

In  this  case,  the  Court  was  of  opinion,  that  where  a  sheriff 
sclb  property,  by  virtue  of  an  execution,  which  is  claimed 
by  a  third  person,  not  a  party  to  the  suit,  the  rule  was,  for 
him  to  return  the  money  into  court  to  abide  the  event  of 
the  dispute,  and  then  to  make  his  return,  conformably  to 
the  decision,  on  the  back  of  the  execution.  But  that  it  was 
veiy  wrong,  and  contrary  to  every  principle  of  justice,  to 
suffer  such  party  to  get  possession  of  the  property,  or  to 
change  the  position  of  the  parties  by  his  own  act,  or  to  make 
himself  a  stakeholder  until  the  right  was  determined.  1 
Burr.  23.  29.     Doit.  Comp.  Sheriff  247.     1  Keb.  901. 

The  court  was  further  of  opinion,  that  the  bond  given  to  a  hond  gh^ 
the  sheriff,  by  the  purchaser  in  this  case,  to  indemnify  him  to  fndemnifj 
for  not  returning  the  execution,  was  void  in  law,  as  it  was  l^^l^rnioE  "aa 
evidently  given  to  the  sheriff  to  induce  him  to  omit  doing  «x"«tioti,  u 
Us  duty,  and  it  is  very  clear  that  all  such  contracts  are  void.  i>y  the  ooiar 
Faivell  on  Contracts^  186.  194,  195. 

It  was  therefore  ordered,  that  the  sheriff  do  proceed 
Sorthwith  to  resell  the  samp  pipper^  at  tho  risk  of  the  pur-^ 
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Greenwood    chaser,  and  return  the  moaey  into  court,  subject  to  the  future 
KxerutoM  of  order  thereof,  when  the  merits  of  this  claim  shall  be  de- 
t;oicoek.      termined. 


Present,  Burke,  Grimke  and  Bat. 


Oct9ber,i7^.        Hannahan  agoinst  The  Executors  of  Hannahan. 

Upon  enter-      MOTION  for  leave  to  issue  an  execution  on  a  judgment 
men?'*oir*^^;  on  a  *ci./a,on  the  last  day  of  the  court. 
'i^ntiff is  en^      '^^^  ^^  opposed,  OH  the  ground  that  the  12th  rule  of 
titled  to  his  court,  fouiided  on  the  act  for  the  amendment  of  the  law, 

cskccution   in-  » 

stantev,  and  is  directed  that  no  execution  should  be  issued  until  ten  days 

not  to  be  dc-      /..,  •  ,  *  r    t  ••!• 

laved  30  daje,  after  judgment,  where  the  service  of  the  original  wnt  was 
of  the  oHgH^id  personal ;  or  until  the  expiration  of  thirty  days  after  the  mo« 
persona?  asTn  ^^^  '***"  judgment,  when  the  service  of  the  original  was  not 
the    original  personal,  but  left  at  the  defendant's  house  or  place  of  rest* 

dence,  or  most  notorious  place  of  abode,  as  was  the  case  in 

this  suit. 

But  by  the  court  it  was  resolved,  that  the  plsuntiff  is  en« 
tided  to  his  execution  instanter^  on  a  judgment  on  a  set*  f am 
because,  in  a  rause  of  this  nature,  there  can  bt  no  grounds 
alleged  for  surprise   or  undue  advantage,    or   any  thing 
which  could  affect  the  merits  of  the  case,  as  the  defendant 
had  an  opportunity  of  availing  himself  of  every  thing  of  that 
kind  in  the.zfriginal  smt^  which  was  the  reason  for  allowiog 
thirty  days  to  defendant  to  move  for  a  new  trial,  or  in  ar- 
rest of  judgment ;  so  that  nothing  but  payment  or  satisfac* 
tion  can  be  pleaded  to  a  scL  feu  to  revive  a  judgment,  as 
See  /ir/y'«    ^^^  determined  in  the  case  of  Gibbes  and  Wcdmvrighty  in 
^i:  /?!%  r   Septembtr^  1795.    And  if  the  phunuff  has  given  a  year  and 
edit.  ^  day  o£  indulgence  after  the  orig^al  judgment,  and  no  pay- 
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nent  or  aads&cdon  pleaded,  there  cw  be  no  re«Hm  assign-    Hanntiwn 
ed  why  he  should  be  kept  longer  out  of  his  money.  Execnton  of 


HannRhftn. 


The  motdon  was,  dierefore,  granted  accordingly. 
All  the  judges  present. 


Alexander  Brodie  against  The  Hon,  Joiftr  Rutledge,,    charUtton 
Chief  Justice  of  die  State  of  South  Carolina.  nutricuxm. 

THIS  case  came  before  the  judges  in  the  form  of  a  pe*  a  judge  ei- 
tidoQ  or  complidnt  against  the  prothonotar}%  for  refusing  or^wS^^ 
the  plaintiff  a  writ  under  the  seal  of  the  court  of  common  "J{*  ^^^^J^^^*^ 

pleas*  *'*"*  ^®**  dama- 

*  ,  ,  gcfi    for   any 

The  petitioner  in  this  case  stated  in  his  petition,  that  hav-  opinion  he 

tuav  ddivci*  II  ■ 

ing,  as  he  conceived,  a  good  cause  of  action  against  the  late  such ;  bat  u 
chief  justice,  while  he  sat  on  the  South  Carolina  bench,  be-  peachment^lr 
fore  his  advancement  to  the  chief  justiceship  of  the  United  nTiscoSiuIt  ^ 
States  for  some  opinion  he  had  delivered  in  court,  had  de- 
termined on  bringing  his  action  for  damages  against  him, 
and  for  that  purpose  had  applied  to  the  different  gendemen 
of  the  bar  to  commence  the  action,  but  that  they  had  all 
refused  to  be  concerned  in  it.  He  then  stated,  that  he  had 
resolved  on  bringing  it  in  propria  persona^  and  for  that  puiv 
pose  had  applied  to  the  prothonotary  of  Charleston  district 
for  a  writ  under  the  seal  of  the  court,  in  common  form,  to 
call  the  defendant  to  answer  in  damages  for  the  said  sup- 
posed injury,  but  that  he  had  been  refused  such  writ,  which 
he  said  was  a  denial  of  justice,  and  therefore  prayed  the 
aid  of  the  court  on  this  behalf,  and  that  the  usual  process 
might  be  awarded  him. 

It  was  intimated  to  the  judges,  that  the  petitioner  at 
times  was  in  a  deranged  situation ;  but  as  that  was  rather  a 
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Brodie 

V. 

RnUedge. 


doubtful  point,  they  thought  it  best  to  declare  tlieir  opinion 
upon  the  subject,  lest  it  might  possibly  be  supposed,  that  as 
it  concerned  one  of  the  members  of  their  body,  they  had 
declined  giving  any  opinion  as  to  the  prayer  of  the  petition. 
They  therefore  gave  it  as  their  unanimous  opinion,  that  the 
prothonotary  of  the  court  of  comm<m  pleas  had  acted  judi- 
ciously and  properly  in  refusing  the  petitioner  the  process, 
as  he  had  no  cause  of  action,  by  his  own  statement.  That 
it  was  a  well  known  rule  of  law,  ^^  that  no  suit  will  lie 
against  a  judge  for  any  opinion  delivered  by  him  in  his 
judicial  capacity,  either  supreme  or  subordinate.  But  that 
he  was  liable  for  misdemeanors  in  office,  and  subject  to  im- 
peachment for  misconduct,  if  he  had  misbehaved;  of  which, 
however,  there  did  not  appear  to  have  been  the  shadow  of 
grounds  on  the  present  occasio^ 

The  petition,  therefore,  and  the  motion  founded  upon  it, 
were  dismissed  as  frivolous  and  without  foundation* 


All  the  Judges  present. 


Charleitoii 
iKf/ric#,t796. 


Sims  White  against  James  Chambers. 


SPECIAL  action  on  the  case,  for  beating  the  plaintiff's 
negro  man. 

It  came  out  in  evidence  on  the  trial,  that  the  negro  in 


Battery  of  a 
Blitve     ia    ac- 
tionable    by 
the    master  ; 

slave  himself  question,  had  the  care  of  his  master^s  fishing  canoe  on  Suiii" 
no*  such"  a  "  ^on^s  island,  when  the  defendant  went  down  to  the  landing 
^'Tf  a  slave  is  P^^ce  where  it  was,  and  said  he  would  take  it,  and  go  out 
inK>lent  lo  a  fishing  in  it.     The  negro  told  him  he  could  not  have  it,  as 

ought  in  the 

first  place,  to  eomplain  to  the  master  or  other  person  having  charge  of  such  ntgro  slare, 
who  ought  to  g^ve  him  redress.  But  if  the  master,  in*  ]>er8on  having  charge  of  such  slave, 
refuse  I'edress,  then  application  should  be  made  to  a  civil  magistrate^  who  ^"as  boo^d  to  re- 
tttcss  the  injury.    But  he  ought  not  to  take  revenge  by  his  own  arm. 
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his  master  had  given  him  orders  to  let  no  one  take  it  away,  White 
as  he  was  in  the  constant  habit  of  using  it  himself,  and  he  Chambers. 
expected  him  down  every  minute  to  go  out  in  it.  The  de« 
fendant,  however,  persisted  in  taking  it  away,  and  the  negro 
in  obe)ang  his  master's  orders  in  refusing  to  let  him  have 
it,  upon  which  some  high  words  passed  between  them  on 
both  sides,  whereupon  the  defendant  struck  him  a  blow  widi 
his  fist,  and  then  took  up  a  paddie,  which  was  in  the  canoe, 
and  knocked  him  down,  and  afterwards  beat  him  very  se- 
verely, which  laid  him  up  for  several  days  before  he  was 
able  to  go  about  his  master's  business  again. 

It  was  therefore  for  this  injury  done  to  his  servant,  that 
the  master  brought  the  present  action. 

The  defence  set  up  by  the  defendant  was,  that  the  negro 
was  insolent  to  him,  and  that  the  beating,  was  not  more  than 
proportioned  to  the  nature  of  such  insolent  language.  And 
further,  that  from  the  evidence  offered  in  this  case,  the 
plaintiff  could  not  maintain  this  action  for  a  personal  injury 
offered  to  the  person  of  a  negro,  though  it  was  admitted 
that  if  the  plaintiff  had  declared,  per  quod  servitium  amisit^ 
he  mig^t  have  supported  the  action  for  the  loss  of  his  la- 
bour, hut  not  for  any  Violence  offered  to  his  person ;  for  it 
18  this  loss  of  labour,  which  alone  entitles  the  master  to  his 
right  of  action.  That  the  plaintiff  had  declared  for  the  per« 
sonal  injury  done  to  his  slave,  and  not  for  the  loss  of  his 
services.  ^ 

Upon  the  first  ground  of  defence,  the  defendant  alleged, 
that  from  the  great  number  of  slaves  in  this  countr}',  and 
their  proneness  to  rudeness  and  improper  behaviour,  it 
was  necessary  that  the  freemen  of  Carolina  should,  at  all 
times  and  in  all  places,  possess  a  power  to  check  them, 
whenever  they  were  disposed  to  be  forward  or  unmannerly, 
and  to  chastise  them  for  insolent  language  whenever  it  was 
offered  by  them.  And  unless  this  speedy  and  summary 
mode  of  redress  was  allowed,  this  class  of  people  could 
never  be  kept  in  order  and  due  subordination*  And  that 
3n  the  present  case,  the  defendant  had  done  ng  more  than 
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White  give  die  plaintifF's  negro  a  moderate  ch'astiseihent  for  a  very 
Chambers,  gt^at  degree  of  insolent  and  abusive  language,  irftich  he 
^"^""^'^^'^    had  given  on  the  occasion. 

Upon  the  second  ground  of  defence,  the  defendant's  conn* 
sel  d>ntended,  that  a  master  could  not  maintain  this  action 
for  a  violence  offered  to  a  servant.  A  personal  action  could 
only  be  maintained  by  the  party  suifering  the  injury.  It 
could  not  be  transferred  to  a  third  person.  And  for  the 
same  reason  it  died  with  the  party  injured  :  it  did  not  sur» 
vive  to  his  executor. 
3  ^ac.    tit       It  was  true,  he  admitted,  that  a  servant  might  by  the 

Jiiastcr    and  -  .        .  .         *•  •  ^  ^l 

Serxxint,^s6%.  common  law  mamtam  an  action  for  a  battery,  at  tbe  same 
li)  C0.  i3i!     ^>"^^>  that  the  master  brought  his  for  the  loss  of  labour. 
But  in  this  state,  slaves  possessed  no  civil  rights.    They 
could  support  no  action  in  their  own  rights  eitber  by  tiie- 
common  law,  or  any  statute  in  existence  here. 

For  the  plaintiiF  it  was  argued  in  refily,  that  if  the  doc- 
trine contended  for  by  defendant,  was  to  be  established  in 
this  state  as  law,  it  woidd  i^oe  the  slaves  of  the  planters 
and  householders,  at  tbe  mercy  of  ev^y  violent  or  vindic* 
tive  man  who  might  choose  to  give  vent  to  his  brutal  re- 
sentments against  this  class  of  people^ 
*  That  the  policy  of  our  laws  admitted  of  slavery,  but  the 
wisdom  of  our  laws,  at  the  same  time  required  that  the 
slaves  of  the  country,  should  have  every  degree  of  pro» 
tection,  that  their  situation  would  possibly  admit  of.  It 
was  admitted,  that  they  could  not  maintain  actions  for  inju'* 
ries  in  their  own  rights,  so  that  they  could  not  defend  them-* 
selves,  by  civil  actions  for  redress  of  injuries  offered  to  their 
persons.  But  this,  it  was  urged,  imposed  an  additional 
obligation  on  the  part  of  their  owners  to  step  forward  and 
afford  them  that  pn>tection.  That  the  common  law  of  En^ 
giandy  from  whence  we  borrowed  our  common  law  system^ 
never  had  contemplated  the  conditicm  of  slavery,  and  there^ 
fore  nevet  had  provided  a  remedy  f<Mr  injuries  done  to 
'        slaves.     As,  however,  the  laws  of  our  state  do  allow  and 
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tolerate  it,  a  redress  ought  to  be  estabUshed  in  .all  cases,      Whice 
proportioaed  to  the  eviL  Chambers. 

It  is  a  well  known  maicini,  that  there  can  be  no  injury 
-without  a  remedy.  Negroes  are  obliged  to  obey  the  or- 
ders of  their  masters  in  all  lawful  occupations.  If,  there- 
fore, any  violence  or  injury  is  done  towards  them,  while 
they  are  fulfilling  this  duty,  reason  and  justice  require  that 
their  owners  and  proprietors  should  shield  them  from  the 
unlicensed  abuse  of  their  persons,  which  can  only  be  done 
in  a  peaceable  way  by  civil  suits,  for  this  offence  offered  to 
their  masters,  through  their  slaves* 

As  to  the  necessity  of  enforcing  due  subordination  among 
them,  and  compelling  them  to  behave  with  due  submission 
.to  their  superiors,  the  law  had  provided  a  remedy,  by  appli- 
cation to  a  civil  magistrate,  who  was  authorized,  in  a  ^try 
summary  manner,  to  call  to  his  assistance  two  freeholders, 
who  had  a  right  to  order  a  slave  to  be  chastised  in  a  reason- 
able degree,  to  repress  aU  improper  conduct  on  the  part  of 

unruly  and  turbulent  characters  among  them  ;  and  that  was 

# 

the  Une  of  conduct,  which  every  peaceable  citizen  should 
pursue  in  such  case  for  insolence  or  improper  conduct. 
And  as  this  was  generally  done  with  temperance  and  cool 
deliberation,  the  example  was  more  likely  to  have  the  effect, 
than  by  a  freeman's  putting  himself  upon  a  footing  with  a 
jAegro,  and  taking  satisfaction  with  his  own  arm. 

But  in  the  present  case  the  plaintiff  denied  that  his  negro 
had  behaved  amiss  on  the  present  occasion.  He  had  only 
obeyed  his  orders  in  keeping  the  canoe  from  being  taken 
away,  .so  that  the  defendant  was  the  aggressor  in  the  first 
instance,  and  as  to  the  ill  language  alleged  from  the  negro, 
there  was  nothing  but  the  bare  allegation  of  the  defendaqt 
for  it,  which  was  no  evidence  in  this  court,  in  this  action. 

The  presiding  Judge  charged  the  jury  In  favour  of  the 
plaintiff's  right  of  action  in  a  case  of  this  kind  \  and  also, 
against  the  right  of  an  individual's  taking  satisfaction  by  his 
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White       own  arm  iti  tfie  first  instance,  (unless  violence  had  beeA 
OttkmhM,     oSftrcd  to  him,)  before  he  had  applied  to  the  master  bt 
v^'^*^^^*'    owner  of  such  slave,  or  to  a  magistrate  for  redress.     And 
they  found  a  verdict,  for  5/.  sterling,  and  costs  of  suit. 

Upon  a  motion  in  arrtst  of  judgment  and  for  a  new  trial; 
nearl}  the  same  grounds  were  taken,  which  had  been  urged 
on  both  sides,  on  the  trial  of  the  Issue  before  the  juiy; 
when  after  argument  the  court  determined,  that  this  action 
ought  to  be  supported  from  the  necessity  of  the  case,  eveii 
if  there  had  been  no  precedent  to  warradt  it.  The  late 
chief  justice  had  however  informed  them,  thai  sithilai*  ac- 
tions had  been  supported  by  the.king^s  judges,  many  years 
ago,  under  the  colonial  administration  ;  and  no  doiibfc  was 
entertained  by  them  previous  to  the  revolution,  but  that  ft 
well  lay  for  this  injury.  Here,  iHey  s^id,  were  ancient  pre- 
cedents in  its  support. 

Taking  it  upon  ^rincij^le,  there  could  be  no  doubt  upon 
the  subject.  Every  injury  must  have  a  remedy.  This  tvaa 
one  of  a  serious  nature  and  called  for  redress,  if  the  coni- 
mon  law  of  England  had  tolerated  slavery,  a  remedy  would 
doubtless  have  been  provided  by  it.  For  ihjuries  done  to 
that  class  of  people,  in  all  parts  of  the  British  dominions. 
In  the  act  of  the  legislature,  however,  extending  that  systeni 
to  Carolina^then  a  province  to  Great  Britain^  there  is  a  pro- 
se  ptM  M.  viso  or  exception  as  to  all  those  parts  of  it,  which  wefe  in^ 

of  the  PuhUc  .      ^  .... 

jLavf9€^ South  consistent  with  the  particular  constitutions^  customs  and 
^  LAWS  of  this  (then)  province^  which  left  an  opening  for  this 
part  of  the  provincial  constitution  and  custom  of  tolerating 
slaver}',  and  every  thing  relative  to  the  government  of  slaves 
in  Carolina.  One  part  of  this  custom  or  law  of  the  then  pro- 
vince, denied  to  slaves  civil  rights,  but  then  it  allowed  to  their 
masters  or  owners,  every  right  for  redreiss  of  injuries  done 
to  their  persons,  which  was  necessary  to  afford  them  pro- 
tection. Hence  the  origin  of  the  right  of  supporting  the 
action  now  contended  for.  Aiid  the  reason  of  thie  thing; 
justified  the  adoption  of  such  a  principle  in  Carolina,  liie 
master  enjoys  the  fruits  of  the  labour  of  his  slave.     He  is 


OF  SOpm  CAROLQ^TA,  ^  THE  YEAR  1^96.  1$ 

i^Qiuid  .to  obpy  his  orders  and  injunctions,  and  ^  obedienc<^       ^<f 
^nd  protection  seem  in  the  nature  of  things,  to  be  reciprocal    Chambers. 
duties,  he  is  bound  in  return  to  protect  his  slave  from  per- 
sonal injuries,  which  can  only  be  done  in  a  peaceable  manner 
by  suit  at  law. 

Compensation  for  the  bare  loss  of  labour,  is  not  an  ade- 
quate remedy,  because  very  often  an  injury  offered  to  a 
slave,  in  the  execution  of  his  master^s  commands,  is  a  di« 
rect  bjury  offered  to  the  master  who  gave  the  orders,  or 
an  affront  offered  to  his  authority,  which  would  too  often 
lead  on  to  quarrels  and  bloodshed,  if  some  adequate  remedy 
was  not  provided  for  this  kind  of  injury  offered  to  a  slave. 
They  were,  therefore,  all  of  opinion,  that  the  action  will 
lie  by  the  master,  for  a  battery  committed  on  his  slave, 
which  had  been  sanctioned  by  precedent,  as  well  as  by  the 
.natural  principles  of  justice  and  reason  ;  and  that  no  incon- 
venience could  arise  from  such  a  right,  for  the  damages  in 
every  such  case  would  always  be  under  the  good  sense  and 
control  of  the  juries  of  the  country,  who  would  ever  be 
able  to  apportion  them  to  the  nature  and  circumstances  of 
the  case. 

That  as  to  the  other  ground  taken  in  this  case,  they 
thought  the  best  rule  would  be,  in  all  cases  where  a  slave 
.behaved  amiss,  or  with  rudeness  or  incivility  to  a  free 
;white  man,  to  complain  to  the  master,  or  other  person 
iiaving  the  charge  of  such  offending  slave,  who,  if  he  was 
actuated  by  curtesy  and  civility  to  his  neighbour,  would  on 
;^|i^h  application,  give  him  the  necessary  satisfaction  for 
jevery  insult  or  piece  of  improper  conduct  which  a  slave 
.b^d.offered :  and  that  this  was  the  most  likely  means  of 
preserving  peace  and  j^ood  order  in  a  neighbourhood,  or  in 
ihe  community  in  general,  without  taking  redress  by  his 
own  arm,  which  the  principles  of  the  law  would  not  justify. 
But  if  upon  such  reasonable  application  to  the  owner,  or 
^cson  vho  had  the  charge  or  government  of  such  slave, 
he  w«»  refvised  reasonable  satisfaction ;  then,  upon  an  ap* 
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peal  to  a  civil  magisjtrate  it  was  his  duty  to  see  that  repa-^ 
ration  was  made,  according  tp  the  nature  and  circumstaD- 
ces  of  the  case. 


Rule  for  new  trial,  discharged* 

> 

Present,  Burke,  Grim^e  and  Bat. 


Cdtnden  XHs- 
trict,  1796. 


William  Thompson  against  David  M^Cord. 


Failure  of      DEBT  on  bond. 

eonsHieration,  ,  ,  i   r        • 

a  good  ground  The  defence  in  this  case  was,  that  there  was  a  defect  m 

gainrtrbond  the  title  of  the  land  for  which  this  bond  was  given,  or  in 

Sdero'^don*^^  Other  words,  a  failure  of  consideration. 

mn„ev  of  a  j^  ^^s  Stated  and  admitted  in  this  case,  that  the  bond  on 

tract  of  land. 

Defendant  in  ^yhich  this  suit  was  brought,  WES  givcu  for  the  consideration 

snch  case,  may  \      ^  n» 

shew  that  the  money  of  a  tract  of  land  on  the  Congaree  River ^  at  a  place 
land  at  the*    callcd  M>Cord*s  Ferry. 

time  of  sale 
was  in  a  third 
person,    al- 
though there 

haa  been  no  nesscs  to  prove  that  the  ude  of  the  land  for  which  this  bond 
was  given,  was,  at  the  time  of  the  sale,  in  a  third  person  j  con- 
sequently, that  there  must  be  a  failure  of  consideration,  as 
the  defendant  had  no  right  to  sell  or  convey  the  premises  in 
question.  That  Colonel  Thompson  who  had  sold  this  land 
had  acted  as  an  executor  to  an  estate,  and  made  an  execu* 
tory  deed.  His  intention  was,  he  ^ated,  to  shew  that  the 
land  did  not  belong  to  plaintifPs  testator  at  the  time  of  his 
death,  but  to  another. 


Mr.  Johnson^  counsel  for  defendant,  offered  to  call  wit- 


eviction 
title    para 
mount 


M n  D.  Deas  objected  to  this  kind  of  tcsiimony,  as  irre- 
gular and  inadmissible  in  this  action,  as  it  went  to  try  the 


t:t"^^^ 
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right  of  a  third  person  not  interested  in  the  event  of  this    Thompaoa 
auit.     If  this  third  person  had  a  legal  claim  to  the  land,  let     M<Cord. 
him  bring  his  action  ;  the  law  was  open  to  him  for  redress,    ^"^'V^-' 
and  one  of  the  clauses  in  the  limitation  act  had  expressly  of  Ve*^  «rt"^f 
declared  that  no  other  claim  should  be  admitted  but  by  suit  ^^j^^Z"  * 
mi  law*     That  the  deed  from  Colonel  Thompson  to  the  de- 
fendant M*'Cord^  contained  a  covenant  of  general  warranty, 
and  if  there  should  be  an  eviction  by  this  third  person  by 
tide  paramount,  he  would  then  be  liable  on  this  covenant 
for  this  consideration  money  and  all  damages. 

To  this  it  was  replied  by  defendant's  counsel,  that  this 
defence  was  not  set  up  in  order  to  try  the  claim  or  title  of 
this  third  person  to  the  land,  but  only  to  shew  that  the  execu- 
tor was  not  entided  to  the  money  mentioned  in  this  bond,  as 
the  land  was  not  the  property  of  his  testator  in  his  life-time. 
This  he  said,  would  not  give  this  third  person  a  right  to 
enter  on  the  land  ;  he  must  still  bring  his  action,  and  reco- 
ver before  he  would  be  entitled  to  his  writ  of  possession. 
And  if  he  chose  to  lay  by  till  the  expiration  of  five  years 
after  defendant  entered,  he  would  be  barred  by  the  statute 
of  limitations.  The  defendant  would  then  have  a  posses- 
sory right  by  statute,  but  none  under  the  deed  from  testa- 
tor's executor. 

Bay,  J.  who  presided  at  the  trial  of  this  cause  at  Cam-* 
ien^  refused  to  admit  this  testimony  ;  as  it  appeared  by 
defendant's  own  shewing,  by  production  of  his  deed,  that 
it  contained  only  a  single  covenant,  u  e.  that  of  a  general 
warrantv,  with  which  the  defendant  was  content  at  the  time 
of  concluding  the  bargain  for  the  land  ;  and  it  is  a  well 
known  rule  of  law,  that  a  grantor  is  not  liable  on' that  cove-  Vavc^h.  irs, 
nant,  till  an  eviction  by  a  third  person  having  a  title  para-  Conveyancety 
mount.  If  there  had  been  a  covenant  that  grantor  was 
lawfully  seised,  &c.  then,  upon  discovery  of  the  defect  of 
title,  an  action  would  lay  on  such  covenant.  A  grantee  is 
not  obliged  to  wait  in  such  case,  till  there  is  an  eviction, 
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Chartestm     '"^^^   Executors  of  JoHN  AsHE,  deceased,  against  The 
Di$irict^797^  Executors  of  A.  Livingston,  deceased. 

Mtfttnpiit  for      SPECIAL  action  on  the  case,  for  money  had  and  re*^ 

money   had  .       .  ,   .      .^^^ 

end  reteiveti,  ceived  to  plaintitTs  use. 

moner  pnia'       I^  appeared  in  evidence  in  this  case  on  the  trial,  that  in  the 

by  misukT't^  y^*^  ^^^®'  jfoseph  Ashe,  the  father  of  yohn  Ashe  the  plain- 

*  i^vior  jufiR.  rifpg  testator,  had  sold  a  tract  of  land  at  HaddrilPs  Pointy 

ment   crenit- 

f>i-,  not  ki.ciw-  in  Christ  Church  parish,  opposite  the  city  of  Charkston,  to 

in^  of  a  inort- 

piKeby  which  onc  jfohfi  Berwick,  now  deceased,  for  the  sum  of  31,000/. 
were  bound,  current  money,  for  which  Mr.  Bervnck  gave  his  bond,  and 
Jot  wHsfied.**  ^  mortgage  of  the  land  to  secure  the  payment  of  the  con- 
doea'^oncM^  ftidcration  money.  It  happened  in  the  hurry  and  confusion 
its  lien  by  not  of  the  war  at  that  day,  that  this  bond  and  mortgage  by 
record ;  any  some  means  or  other  got  mislaid,  and  never  were  put  upon 
terwardsmutt  record,  (while  on  the  contrar}'  Mr.  Berwick  had  his  deed 
this'pnorSn^  of  Conveyance  for  the  land,  duly  proved  and  recorded,) 

eambranoe. 
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Imd  they  were  not  found  till  the  year  1790,  or  1791,  near  Bxewiton  qC 
thirteen  years  afterwards  ,  when  they  were  discovered  in  a  ^/^ 

trunk   among  a  number  of  old  papers,  which  had  been    Li^igstoB. 
thrown  by  as  useless  orash.*  v^^.-^h*' 

In  the  mean  time,  however,  John  Berwick  died,  and  be-  ^f^^Y  *T* 
ing  coBstderably  indebted  to  the  estate  of  Abraham  Living*  '^•^»  ^^<y'' 

**      Jiep,  vol.  l.  p^ 

ston^  Nathaniel  Russell^  the  executor  of  Livingston^  brought  s()4.  JUiSeyV 
a  suit  against  Berwick^ 8  executor,  and  obtained  a  judgment 
against  die  estate  in  Aprils  11B3U     In  January^  1788,  Tho-' 
mas  Rivers^  another  creditor  of  the  estate  of  Berwick^  ob- 
tained  another  judgment  against  said  estate,  and  under  . 
this  junior  judgment  an  execution  issued ;  by  virtue  of 
which,  the  sheriff  of  Charleston  district  seized  the  land  or 
plantation  at  HaddriWs  Pointy  which  had  been  mortgageid 
to  Joseph  Ashe  in  1778,  and  which  then  appeared  to  be 
without  any  incumbrances  whatever,  except  Mr.  RusselP^ 
prior  judgment  as  the  executor  of  Livingston.    Under  thi^ 
execution  die  land  in  question  was,  in  Aprils  19^,  sold  at  \ 
sheriff's  sale,  for  the  sum  of  1,625/*  2s.  %>(L  sterling,  j^ut  as 
Mn  Russell  had  the  prior  lien  on  the  land,  in  consequence 
of  his  first  judgment,  the  sheriff  paid  the  money  over  to 
him,  towards  the  satisfaction  of  the  debt  due  to  the  estate  of 
Livingston;  and  Mr*  Russell^  in  his  turn,  paid  away  this 
money  in  discharge  of  the  debts  due  from  the  estate  of 
Livingston  to  its  creditors* 

Upon  the  discovery  of  .this  bond  and  mortgage  from 
Berunck  to  Joseph  Ashe^  in  the  ti^unk  of  old  papers  in  179 1, 
the  present  plaintiffs,  who  were  the  executors  of  John  Ashe^ 
who  was  the  executor  of  Joseph  Ashcy  the  mortgagee, 
thought  ic  advisable  to  relinquish  their  right  under"  the 
mortgage,  of  foreclosing  it,  and  proceeding  to  resell  the 
land ;  and,  therefore,  commenced  the  present  action  against 
'  the  executor  of  Livingston^  for  the  proceeds  of  the  sale 
which  had  been  paid  over  to  him,  as  for  so  much  paid  by 
vflnistake  to  their  use. 

Vol..  n.  j^ 
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ixectieortof        The  Atto-rjey^eneral SLtiu  M\\  ffbime^^  wtirt  concerned 

Ashe  r  • 

_      V.  for  the  plaintiffs,  and  Mr.  Rutledpre  and  Mr.  IVard^  lor  tfa6 

Executor  of      ,    -       ,  ^  ' 

Lfvingsion.     oettrndant. 

^"^^  '^^  In  support  of  the  action  it  was  briefly  contended,  that  iSat 
has  iiis  cMce  plaintiffs^  on  the  discovery  of  the  bond  and  mortgage,  had 
dies,  where  thcir  choice  of  two  remedies  ;  either  to  proceed  in  eqmty 
bee^J^Mid^bTa  ^^  foreclose  the  mortgage  and  resell  the  land,  or  to  relio- 
sheriff,  uiuler  quj^h  their  cquit}',  and  sue  at  common  law  for  the  proceeds 
tion  and  mo-  of  the  Sale,  or  value  of  the  land  in  the  hands  of  UviwattnC^ 

ney  paid  away  ^ 

to  the  plain-  -esoecutor*  That  they  had  preferred  this  latter  mode  of  pro^ 
He  may  either  "ce^ding  ih  Order  to  prevent  a  multiplicity  of  suitis,  and 
^iiii^^dfoi«-  s^^<^fd  a  heavy  expense  on  the  one  hand,  and  to  quiet  the 
roorteijrc  and  P^^chlMer  in  the  peaceaUe  possession  of  the  land  on  the 
(SO  against  the  'other  :  and  the  rather,  because  he  had  made  considerable 

land,  or  he     ,^  ,      .  * 

may  reiin-  improvements  Upon  it  since  his  purchase.  They  admitted, 
and  go  on  at  that  the  defendant,  Mr.  Susselly  had  an  apparent  right  to  rs- 
prooecds  \a  '  ccive  this  money  at  the  tinic  it  was  paid  over  to  him  by  the 
the  pUioUfT^  zhtriE  o{  Charleston  disti^iet,  but  still  it  was  paid  overunder 
inUkesuit,  to  »j|  ihTStalcen-idea,  fti«kt  there  was  no  prior  incumbrance  on 

vhomthcmo-  ^  ^  * 

ncy  was  paid  the  land  ;  whereas,  it  since  appeared  nnost  utiquestibnabty, 

money  reeeiv.  ^tf)*at  it  had  b^en  m6rtgaged  to  Joseph  Ashe^  the  former  pro* 

IS  use.  ^prJetor,  for  the  original  purchasc-money  ;  not  one  shilling 

ofwhich  either  priheipal  or  interest  had  been  paid.     It 

>frbuld  therefore  be  mfanifesdy  utiji>dt  for  the  defendant  to 

retain  this  money  to  the  prejudice  of  the  plaintifis,  as  they 

were,  upon  everj'  principle  of  justice  and  good  conscielice, 

'  entitled  tq  the  same ;  and  in  support  6{  dieir  daim  they  tt* 

lied  on  the  great  and  govemitig  principle  laid  down  by 

9  JSurr.  1006.  Lord  MttisfietcL  in  Ji&sea  and  Macfarkme^e  case,  -and  in 

*J«ttrr  1984.     ,  ,  .  . 

many  other  cases  to  the  same  point. 

Thar  this  action  will  lay  where  ver  m^ney  hits  been  paid  Ify 

'  mhtaie^  or  upon  a  consideration  which  faib^'ox  for  money 

got  through  frauds '  or  imposition,  or  extortion,  or  oppvia- 

sion,  or  iti  one  word,  it  lies  for  monty  which  the  4^/indan$ 

ovght  ex  ccquo  et  bono  to  refund. 

Here  they  observed,  they  did  not  mean  to  insinuate  that 
this  money  had  ever  come  iSinfairly  into  the  hanAs  of  Mr* 
Russell^  the  executpr  of  Uvir{gston^  but  as  it  was  obviously 
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lAid  to  him  uiider  a  mistaken  idea  ihath^  was  justly  entu  Exeenton  of 
ded  to  it »  when  ia  fact  ^d  in  trudi,  it  was  the  right  of  the       ~  y.  ^ 
l^niiffsV  testator  I  he  ought,  therefore,  in  justice,  now  to    y^*^oi^ 
refund  it  and  pay  it  back«  as  the  mortgage  has  fully  evinced    ^^^/'^r' 
ibe  plaiv^tiBs*  right  to  it  (  and  that  defendant  ought  not  fpc 
0qHa  ct  b^no  lo  retain  it  any  longer  in  lus  hands* 

¥pg  the  defendant,  the  counsel  admitled  the  g^nei^al  pr^ 
ciploi  of  bw  in  support  of  the  action  (pr  mdn^y  had  and  rt*- 
ceived,  as  laid  down  on  the  behalf  of  the  pUintifTs ;  con** 
tending,  at  the  same  time,  that  there  were  several  strong  cir<^ 
cuoistances  in  this  case,  which  took  it  out  of  those  general 
rules,  and  made  it  a  very  different  one  from  any  of  the  cas^e 
veiled  on.  In  the  first  place,  it  was  observed,  here  w^  very 
great  iacAes  in  the  mortgagee  himself  in  not  recordii^g  his 
mortgage,  winch  had  occasioned  all  the  confusioQ  qu  the 
present  occasion* 

Also  on  the  part  of  the  executor  after  the  death  of  yo^ 
geph  Ashe^  in  not  looking  for  this  bond  and  mortgage,  and 
producing  it  at  the  sheriff's  sale  of  the  land  ;  that  it  had 
iieen  said,  and  said  justly,  that  diligence  is  the  life  of  the 
Jaw,  and  here  was  a  very  culpable  neglect. 

That  the  executor  of  Ashe  knew  of  the  sheriff's  sale,  and 
AdyUOt  forbid  it,  but  stood  by  and  saw  it  go  on. 

And  iasdy,  it  was  contended,  that  the  defendant  had  paid 
away  this  money  out  of  his  hands  to  the  creditors  of  Living- 
U§n^s  estate,  and  had  it  not  to  refund  }  and  that  it  would 
ke  unjust  to  make  him  chargeable,  after  having  done  his 
duty  in  paying  off  the  testator's  debts*  They  compared 
this  conduct  to  that  of  a  n^an  standing  bye  and  seeing  ano-  ^  •^'^-  ^* 
Aer  build  on  his  land,  knowing  his  right,  and  not  forbidding 
tlie  builder  from  going  on  :  also  to  a  first  mortgagee,  per-  s  P.  Wm.-^ 
lakting  a  mortgagor  to  keep  hb  title  deeds  till  a  second 
snortgage  was  made,  without  giving  notice  of  his  first 
viortgage* 

Again  it  was  urged,  that  Mn  RUssell  was  to  be  consi- 

.  dered  as  an  agent  in  this  business,  in  receiving  and  paying 

away  this  money  without  notice  of  this  mortgage,  in  which 
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Bxeeutors  of  case  he  was  not  liable.     They  also  reKed  on  Lady  Wind? 
v/^        sor^s  case,^  where  it  is  laid  down,  that  this  acticm  will  not 

Uv'm^unu    ^^  ^^^  money  paid  to  an  agent,  who  pays  it  to  his  principal 

v^">^^Sip/    without  notice. 

,\^'P  *^^.  They  also  relied  on  the  case  of  yacob  Jacobs^  a  vendue 
'  master  in  Charkston,  who  had  paid  away  money  to  bb  em- 
ployer, which  was  claimed  by  a  third  person,  who  after- 
wards proved  that  the  property  sold  belonged  to  him  ;  yet 
the  court  held,  as  it  was  paid  to  the  person  having  the  ap- 
parent right  without  notice,  he  was  not  liable* 

The  Attorney^ieneral^  in  reply,  acknowledged  the  doc- 
trine as  laid  down  between  principals  and  agents,  that  aa 
action  would  not  lay  against  an  Agent,  who  paid  away  mo- 
ney for  bis  principal,  without  notice  ;  but  insisted  that  Mr* 
Russell^  in  the  present  case,  could  not  be  considered  as  a 
mere  agent  acting  for  a  principal.     The  money  was  paid 
to  him  as  the  executor  of  Livingston^  who  stood  in  his  tes- 
tator^s  shoes,  as  one  receiving  all  his  testator^s  rights,  and 
went  to  pay  off  his  debts.     The  action  in  this  case,  is  not 
brought  against  Nathaniel  Russell  in  his  own  right,  so  as  to 
make  him,  or  his  estate  liable  in  his  own  private  capacity, 
but  it  is    brought  against  him,  as  the  representative  of 
Livingston*    The  judgment  in  this  case  would  not  l>ind 
him,  or  his  estate,  but   the  estate  of  Livingston  ;  there 
was,  therefore,   no  similitude  or  analogy  between  hira, 
and  a    mere  agent  of    a    third   person    in   esse.      On 
the  ground  of    laches    or  neglect,    which    had    been  so 
much  relied  on,  that  was  owing  to  an  accident  arising  in 
the  hurry  and  confusion  of  war,  which  raged  in  this  coun- 
try at  that  time,  and  owing  to  a  man^s  packing  up  his  pa- 
pers in  the  midst  of  tumidt  and  arms,  and  afterwards  dying, 
before  he  had  an  opportunity  of  explaining  the  transaction* 
or  probably  before  he  himself  could  recollect  where  he  had 
dc  posited  them,  or  how  he  had  disposed  of  thetn  ;  but  how- 
ever the  accident  happened,  or  by  what  means  soever  it  was 
occasioned,  it  did  not  deprive  his  representatives  of  a  legal 
right ;  for  the  law  has  fixed  no  time,  nor  limited  any  period, 
within  which  he  was  bound  to  record  a  mortgage,  as  laid 
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4owii  in  the  case  of  Ashe  v*  AsAe  :^  the  only  risk  he  nn,  EteooMn  <tf 
was  that  of  another  mortgage  being  given  for  the  same  '  ^ 

land,  by  Berwick  ;  which,  if  it  had  been  first  recorded,    Li^«toi^ 
would  have  had  a  preference.    As  to  the  cases  quoted  from    k^^^t^^ 
Adtym  and  P«  Williams^  they  had  no  bearing  on  this  case,  *  BmfU  JUp. 
because  they  are  predicated  on  a  Anawledge  of  the  ri^ht,  i2^*«^it' 
and  standing  by  and  seeing  a  man  go  on  upon  mistq^n 
principles,  and  not  giving  him  due  notice.    Here  the  execu- 
tor did  not  know  of  this  mortgage  at  the  time  of  the  she* 
liiT's  sale,  and  therefore  was  ignorant  of  the  right  of  hie 
ieetator.    He  had  no  authority  to  forbid  the  sale. 

Bat,  }•  in  charging  the  jury,  told  them,  that  the  mort- 
gage had  not  lost  its  lien,  or  binding  efficacy,  by  not  being 
put  on  record  ;  it  was  good,  and  nothhig  could  impeach  it, 
unless  there  had  been  a  younger  mortgage  from  Berwick^ 
first  recorded. 

That  a  judgment  entered  up  against  a  mortgagor  subse- 
quent to  a  sale  and  prior  mortgage,  gave  no  sort  of  Hen  or 
priority  whatever,  as  the  judgment  must  be  subject  to  all 
prior  incumbrances. 

That  there  did  not  appear  to  be  any  kind  even  of  pre- 
sumed assent  on  the  part  of  the  executor  of  Joseph  Ashe,  at 
the  sale,  as  he  was  then  ignorant  of  any  such  existing 
Qiortgage. 

Hiat  this  money  being  paid  over  to  a  person  who  was 
not  entided  to  it  by  law,  in  preference  to  the  mortgagee  to 
whom  it  of  right  belonged,  was  clearly  a  mistake  ;  and, 
therefore,  in  this  action,  ought  to  be  recovered  back,  upon 
the  broad  principles  of  equity  and  justice,  laid  down  in  the 
cases  quoted  by  the  plaintiffs^  counsel. 

That  if  the  defendant,  Mr.  JRussell,  had  been  a  mere  Amcren^nt 
agent  for  receiving  and  paying  away  money,  then  under  the  ^^^^  pay^^t^ 
authority  of  Lady  Windsor'^ s  case,  and  also  on  that  of  ja-  "^^J ^^""^li^^ 
^obs^e  case,  the  action  could  not  be  maintainable  ;  biit-as  he  «"'i»«^  without 

'  notice,  19  not 

Tcpresented  the  testator,  Livingston^  whose  estate  had  re-  ii»hi<i  '>n  Uiis 

■  a r lion  for  mo- 

neif  had  and 
received,  ^o.  but  an  executor  stands  in  the  shoes  of  his  testator,  and  the  dcccnsecPs  estate 
3  lUble  to  jmj  tHi«k  the  mone^  reoeived. 
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«xooi^  «r  cetved  the  benefit  of  it,  that  estate  ought  to  refund  or  ftajf 
▼.         .  back  the  money* 

dxeeutor  of 

The  jury,  after  retiring  a  short  time,  returned  a  verdict  to 
the  amount  of  the  money  received  by  the  defendants^  hot: 
without  interest* 

This  case  was  afterwards  taken  up  to  the  constitutional 
court  of  appeals,  on  a  motion  for  a  new  trials  on  the  ground 
of  misdirection  in  the  presiding  judge,  in  his  charge  to  th^ 
jury,  which  was  fully  argued  by  coucKsel  on  both  sidea ; 
after  which  the  judges  declared  their  unanimous  assent  to 
the  legal  principles  laid  down  by  the  presiding  judge  on  the 
trial,  and  therefore  refused  the  motion  for  a  new  trial. 

Rule  dismissed. 

Present,  Burke,  Gaimke  and  Bat. 


I 


^.    ,  William  Greenwood  as^ainst  The  Executors  of 

lHttnct,l797.  PeTER  BocqUET. 

Where  lands .  UPON  a  rule  OH  the  sheriff  of  Charkston  district,  to 
mortgaged  by  shew  cause,  why  moneys  in  his  hands  should  not  be  paid 
hU^ife-tiine*  ^^^^  ^^  sundry  prior  judgment  creditors,  according  to  their 

and  there  are  seniority, 
jodgraenta    a-  ^ 

gaiast  him.  The  case  was  briefly  as  follows.  Greenwood  had  a  mort* 
«Dd  oUiers  af-  gage  on  a  valuable  house  and  lot  in  Charkston^  from  the  de» 

ter  the  mon-  i     •  j       ^         '  i  r  l  j 

gage,  any  mo-  ceased,  m  order  to  secure  a  large  sum  ot  money  he  owed 
•berifTthuids  ^'°* »  ^^^  there  were  several  judgments  prior  to  this  mort- 
•des^of^i'S    8®S^>  entered  up  against  the  deceased,  in  his  life-time, 

personal  pro- 
perty, shah  be  Appropriated  in  the  first  placQ  to  the  satisfMtlon  of  the  elder  j«d|[iii«nta,  m 
as  to    leave  the  mortgaged  premises,  unbeumbercd,   to   go   towards  satis&ction  of  th^ 
mortgage  money. 
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iwlitch  bound  his  landed  property,  and  wMdh  "wete  unsa*  4ireep«aad 
tisfied  at  the  time  when  this  mortgage  was  giveo  to  GreetP'  fizecnton  of 
9V004L   After  the  date  of  this  mortgage,  sundry  other  credit-    yj^^^^ 
Ors  pressed  the  deceased  for  money,  and  obtained  judg- 
4nent8  agaitiBt  him  in  like  manner ;  soon  after  wluch  Bocquet 
departed  this  life,  leaving  all  these  judgments,  as  well  aa 
the  mortgage,  unsetded. 

The  prior  judgment  creditors  being  perfecdy  secure^ 
were  tiot  very  pressing  for  their  money.;  but  some  of  the 
later  judgment  creditors,  fearing  there  might  be  a  de& 
ciency,  pressed  executions  against  the  estate  after  the  testa- 
tor's death  ;  in  consequence  of  which,  a  number  of  negroes 
^belonging  to  the  estate  were  sold  to  a  considerable  amount, 
iidly  sufficient,  if  not  more,  than  was  competent  to  pay  c^ 
idl  the  prior  judgment  creditors,  and  to  leave  a  small  surplus 
towards  some  of  the  junior  ones.  In  this  situation  the  junior 
•creditors  had  ruled  the  sheriiF  to  pay  over  what  moneys  he 
had  in  his  hands,  arising  from  the  sales  of  the  negroes  and 
other  personal  estate  of  the  deceased,  towards  the  discharge 
of  their  younger  judgments.  Greenwood^m^  apprized  of 
the  intention  of  these  later  creditors,  to  get  the  moneys  ari- 
sing from  the  sales  of  the  personal  estate  into  their  hands, 
whidi  would  leave  the  mortgaged  premises  Uabie  to  the  pay- 
ment of  the  elder  judgments,  and  probably  defeat  him'ulti- 
mately  of  the  benefit  of  his  mortigage,  applied  for  and  ob- 
tained a  rule  on  the  sheriff,  to  shew  cause,  why  he  did  not 
apply  the  moneys  in  his  bands  towards  the  payment  of  the  * 

elder  judgments,  according  to  their  seniority,  which  would 
leave  the  mortgaged  premises  free  from  prior  incumbrances^ 
and  liable  only  to  the  lien  of  his  mortgage  ;  so  that  all  these 
rules  on  the  sheriff  came  before  the  court  at  the  same  time, 
to  determine  how  the  moneys  should  be  marshalled,  and 
paidamcmg  the  different  creditors  agreeably  to  law* 

This  catne  was  argued  by.  Mr.  £•  RutkdgCy  in  favour  of 
the  present  applicant,  Mr«<  Gre^muoody  and  by  *Mr*  F^rd^on 
•die  part  of  the  younger  creditors. 
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Greenwood  For  the  plaintiff  it  was  argued,  that  the  sheriff  was  bound 
Executors  of  by  law,  whenever  he  had  moneys  in  his  hands  arising  from 
^*^"^'  sales  made  by  virtue  of  executions,  to  pay  off  thp  eldest 
judgments  and  executions  first.  I'hat  he  was  bound  at  his 
peril  to  take  notice  of  prior  judgments  on  record  first,  and 
pay  them  off  in  rotation,  beginning  at  the  eldest,  and  so  on, 
agreeable  to  their  dates,  and  if  he  did  not  an  action  would 
lie  against  him.  That  it  would  be  an  abuse  of  the  process 
of  the  court,  to  suffer  the  sheriff  to  appropriate  the  moneys 
•in  his  hands  arising  from  the  sales  of  the  personal  estates  of 
the  deceased,  towards  the  payment  of  younger  execu* 
tions,  while  there  were  elder  ones,  or  prior  judgments 
unsatisfied  ;  and  then  to  go  on,  and  sell  the  real  estate,  to 
the  prejudice  of  a  bona  fide  mortgage  creditor,  to  pay  off 
those  elder  judgments;  that  the  younger  judgments  were 
inferior  in  degree  to  the  prior  mortgage,  and  ought  not  upon 
any  principle  to  have  a  preference  to  the  mortgage  ;  where- 
as, by  this  kind  of  management  contemplated  by  the  younger 
creditors,  it  would  really  have  this  effect,  which  he  hoped 
the  court  would  prevent. 

On  behalf  of  the  younger  creditors,  it  was  said,  that  they 
were  not  to  know  whether  the  elder  judgments  were  paid 
or  unsatisfied  ;  they  had  been  laying  over  for>  many  years, 
and  for  aught  that  appears  in  the  office  of  the  sheriff,  they 
may  have  been  paid  off,  though  no  satisfaction  appears  upon 
record.  It  was  alleged  that  they  had  not  been  negligent, 
but  had  used  all  due  diligence  ;  they  had  lodged  executions 
in  the  hands  of  the  sheriff,  and  by  virtue  of  them  the  negroes 
had  been  sold,  and  they  were  regular  in  calling  upon  the 
sheriff  for  the  moneys  in  his  hands,  arising  from  the  sales 
under  their  own  executions.  That  they  had  nothing  to  do 
with  Mr.  Greenwood^  or  his  mortgaget  and  considered  his 
interference  as  officious,  and  calculated  to  impede  and  delay 
them  in  the  recovery  of  their  just  and  legal  claims.  That 
he  had  no  right  or  authority  to  call  upon  the  sheriff  by  rule 
of  court,  as  he  was  not  in  court  by  record  ;  and  still  less 
had  a  right  to  rule  the  sheriff  to  pay  moneys  over  to  parti^Qy' 
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who  had  not  claimed  it  themselves,  and  who  were  in  court    Greenwood 

Exeeuton  of 
Bocqaet 


on  record,  and  competent  to  apply. 


Per  Curiam*  There  can  be  no  doubt,  but  that  the  sheriff  see  the  case 
is  bound  to  pay  off  all  judgments  on  record  first,  agreeable  ^^^^s^  '" 
to  their  seniority  ;  and  it  had  been  so  ruled  in  this  court,  ^^if"*  ^^P- 

vol.  [•  p»   «13^ 

over  and  over  asrain ;  and  it  was  very  immaterial  from  JUiey's  edit. 

m  ,       S^e    Also, 

what  source  the  money  arose,  that  came  into  the  defendants    Smttea  and 
hands;  whether  from  the  sale  of  real,  or  personal  estate,  ew^  ikid.  p. 
That  in  the  present  instance,  if  this  general  rule  was  de-  ^  ' 
parted  from,  it  might  have  the  effect  in  case  of  an  eventual 
deficiency  of  assets,  of  cutting  off  the  plaintiff,  Mr*  Green* 
rvoody  from  the  benefit  of  his  mortgage  entirely,  or  driving 
him  into  equity,  for  relief ;  for  if  the  moneys  in  the  sheriff's 
hands,  were  ordered  to  be  paid  over  to  the  younger  credit- 
ors, as  contended  for,  it  might  happen  that  nothing  else 
would  be  left,  but  the  mortgaged  premises,  to  pay  off  and 
satisfy  the  elder  judgment  creditors,  which  would  certainly 
be  very  unjust,  as  the  mortgage  had  a  preference  to  all  the 
younger  judgments*     To  avoid,  therefore,  any  injustice  or 
delay  to  any  of  the  parties,  and  to  preserve  all  their  just 
rights  unimpaired,  the  court  was  unanimously  of  opinion, 
that  the  moneys   in  the  sheriffs  hands,  should  in  the  first 
place  be  paid  over  to  the   prior  judgment  creditors,'  or 
deposited  in  court  for  their  use,  aiid  the  balance,  if  any  af- 
terwards, be  applied  to  the  junior  creditors.     This  would 
leave  all  the  parties  in  the  true  situation  where  a  court  of 
equity  would  place  them,  if  either  of  them  had  been  forced 
into  that  court  for  relief. 


Present,  Burke,  Grimke,  and  Bat« 

Vol.  n.  M 
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Shartettm  Abercrombie  agmmt  Marshaix. 

Di9trict,\7Vr. 

iaheriflrttii.      UPON  a  rule  on  the  sheriff  of  Charleston  district,  t<^ 

Able   for  mo-  /•     *.  •  .       ■    t 

Bey  fMud  into  retum  a  ^n  fa.  and  to  pay  over  moneys  received  thereon. 
-derk  in'  his  I'he  sheriff  OD  shewing  cause,  stated  to  the  court,  that 
•tabezsies^u^  the  money  in  this  case,  was  paid  by  the  defendant  to  a 
£^^ot  hJre  ^^^^  "*  ****  ofHpe,  who  was  not  authorized  to  receive  money, 
been  anthnri-  and  that  he  had  made  use  of  it. 

•eel  to  reeeire  , 

H ;   the  hare      The  defendant  B  affidavit  was  produced  and  read,  in 

a  a  pubtio  ai.  which  he  deposed,  that  on  hearing  that  tti  execution  had 

bim  respond  been  lodged  in  the  sheriff^s  office  against  him,  be  went  and 

got  a  statement  of  the  debt  and  costs  from  one  Mitchell^  k 

elerk  in  the  sheriff's  office,  and  piud  him  die  money,  and 

took  his  receipt  for  it  on  behalf  of  the  sheriff* 

The  sheriff  then  further  stated,  that  in  the  routine  of  the 
duties  of  his  office,  he  had  deputies  to  serve  writs,  and  the 
pix)cesses  of  the  court,  and  to  do  out  door  business ;  a  book- 
keeper, and  one  confidential  clerk,  who  was  his  cashier,  and 
who  only  was  empowet-ed  to  receive  money ;  and  diat  this 
money  was  paid  to  his  book-keeper,  and  not  to  the  clerk 
who  was  authorized  to  receive  money,  Stc. 

Mr.  Desauasurtj  on  behalf  of  the  sheriff,  contended,  that 
the  defendant  paid  this  money  at  his  own  risk,  as  the  book- 
keeper was  not  authorized  to  receive  money  in  the  sheriff's 
office ;  and  compared  this  case  to  that  of  master  and  seN 
vant,  where  die  master  was  liable  for  the  acts  of  his  servant 
only,  as  far  as  he  was  entrusted  by  him,  and  no  further. 
Also  to  that  of  attorney  land  principal,  where  the  acts  of  an 
attorney  were  binding  on  his  principal,  no  further  than  he 
was  empowered  or  authorized.  3  Bac*  Abr*  tit.  Master  and 
Servant^  562.   Satk*  27. 

Sed  per  Curiam.  The  sheriff's  office  is  a  public  office, 
and  one  of  great  trust ;  always  open  for  the  transacdon  of 
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public  business,  vid  ncme  but  tnasi  worthy  psenoas  should  Ab«v«ronbis 

be  employed  in  such  an  office*    The  act  of  j^ci^g  a  der^     Manhdtt. 

an  such  an  office  implies  a  trust,  and  holds  out  to  the  world 

Ml  idea,  that  he  is  a  proper  person  to  transact  bopinc^  with, 

in  the  line  of  the  sheriiTs  office :  and  if  a  sheriff  wiQ  place  a 

roan  in  such  a  situation,  unworthy  of  lus  confidence,  he 

should  answer  for  it ;  the  public  ought  not  to  be  deceived  bj 

it.    There  is  a  wide  difference  between  the  private  traosac* 

tions  of  master  and  servant,  where  the  master  shall  only  be 

liable  as  far  as  he  trusts  his  servant,  and  the  conducting  of 

a  public  office  for  the  business  of  the  world. 

Huje  made  absolute  on  the  shenff,  to  pay  the  n^oi^ey  intp 
court  for  the  use  of  the  plaintiff. 

Present,  Burke,  Grimke  and  Bat. 


Stephen  Shackelford  agiunst  James  Barrow.  CoUmbim, 

^  *  .AprU*  1797. 

DEBT  on  bond  to  make  titles  to  land.  in  matosi  eo* 

This  was  a  case  tried  in  Georgetown  district,  hetom  payment    or 

<D    ^     J  peiformnnee 

1>AT,  J.  Ij  o„Q  pjrty 

It  appeared  in  evidence,  that  the  defendant  was,  by  the  "[^  ^^^e 
condition  of  the  bond,  to  make  good  tides  to  three  tracts  of  ^^^  v*^ 
land,  but  no  time  was  mentioned  within  which  they  were  ^^  covenant 

^  vithottt  ft  de» 

to  be  made.  maad* 

That  the  plaintiff  soon  after  paid  the  defendant  the  con* 
sideration  money,  but  he  could  not  make  the  titles  to  the 
land,  as  there  were  unsatisfied  judgments  against  him,  to 
more  than  the  value  of  the  land  ;  whereupon  the  plaintiff 
brought  hb  action  on  the  bond. 

Mr.  Falconer^  for  the  defendant,  insisted  diat  this  action 
would  not  lie,  as  no  demand  of  tides  had  been  made  on  the 


92  CASES  DETERMINED  IN  THE  STATE 

ShacVcMbrd  defendant  before  the  suit  was  commenced,  and  that  the  de- 
Barrow.  feodant  in  such  case,  had  all  his  life-time  to  perform  his  co- 
venant, unless  it  had  been  hastened  by  such  demand*  The 
judge  overruled  the  objection,  on  the  ground  that  the  pay- 
ment of  the  consideration  money,  raised  the  obligation  on 
the  part  of  the  defendant,  to  make  the  titles  at  his  peril ; 
and  that  there  was  no  need  of  a  demand,  where  such  obliga- 
tion had  commenced. 

The  case  then  went  to  the  jury,  who^  notwithstanding  this 
decision  of  the  court,  found  for  the  defendant.  This  was 
therefore  a  motion  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  law,  and  the  opinion  of  the  judge  who 
tried  the  cause* 

After  hearing  arguments  for  and  against  this  motion^  the 

court  was  unanimously  of  opinion,  that  a  new  trial  should 

be  granted ;  as  the  verdict  was  against  law,  as  well  as  the 

charge  of  the  judge  who  tried  the  cause.    That  where  there 

are  mutual  covenants  to  be  performed  on  both  sides,  and  no 

tame  is  foied  for  pcn'i^rmance,  in  such  case  either  party 

may  hasten  it  by  demand,  or  by  payment,  or  by  tender  and 

refusal;  but  where  one  of  the  parties  performs  his  part 

folly,  frOm  that  moment  the  other  party  is  bound  to  fulfil 

his  part  of  i2,  in  like  manner.     It  is  then  that  the  obligation 

commences,  in  a  moral,  as  well  as  in  a  legal  point  of  view, 

on  the  part  of  the  one  who  has  not  performed  his  covenant ; 

and  where  an  obligation  has  commenced,  the  party  is  bound 

to  perform  it  at  his  peril  afterwards. 

Present,  Bujrke,  Grimke,  Waties  and  Bat. 
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JosiAH  Cantt  agmnst  Thoxas  Svmt».  m!^^ 

DEBT  on  bond. 

This  was  a  case  tried  at  Camden^  in  which  it  appeared    llie  ouigee 
that  the  bond  in  question  had  been  assigned  over  by  Josiah  incompetent 
Canty ^  the  present  nominal  plaintiff,  to  John  C*  Smithy  yho  prove  pay- 
was  the  real  bonajide  holder  ;  a|K)  that  on  the  trial,.  Jo%UA  "t^^^^^ 
CmUy  was  called  upon  by  defendant  to  prove  payment  of  this  "K^f  .9^  ^^ 
bond.  He  was  objected  to  as  an  incompetent  witness,  as  his 
testimony  would  go  to  impeach  a  security,  which  he  had 
given ;  the  bond  had  been  transferred  by  him  to  John  C. 
Smithy  in  the  way  of  trade  for  a  valuable  consideration; 
and  to  suffer  him  to  give  evidence  of  payment,  would  go  to 
destroy  the  validity  of  the  bond,  by  shewmg  there  was  no- 
thing due  on  it.  .  .  «        f 

The  courts  of  justice  had  frequently  laidit  down^  asaii 
invariable  maxim,  that  no  man  shall  be  suffered  to  invali-  i  Dum.  uA 
date  his  own  instrument  \  if  it  were  otherwise,  the  con-  ^**  ^^ 
sequence  would  be  very  prejudicial  to,  commerce,  and 
would  go  to  destroy  that  confidence  which  men  repose  in 
each  other,  in  their  mutual  transactions  together;  which 
objection  the  court  sustained.  The  case  then  went  to  the 
jury,  and  there  was  a  verdict  for  the  plaintiff. 

The  case  was  afterwards  taken  up  to  the  court  of  ap« 
peals  at  Cobimbiay  upon  a  motion  for  a  new  trial,  on  the 
g;round  of  misdirection,  but  it  was  refused  by  the  judges 
unanimously- 
Present,  Burke,  Grimke,  Waties  and  Bat. 
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Mumhia,  'MoftES  THOMPSON  agaimt  John  Mallet. 

ir  A  j  017  take      THIS  was  a  case  taken  up  from  Cohtmhta  to  Camdeiu  on  a 
i^es  to  63^.  motion  for  a  new  trial,  on  die  ground  of  misbehaviour  in 

mine    *   trit^   ;       ,  ** 

new  aft^r      mejury* 

to^Sidr'room       From  an  lAdavk  made  hy  Daniel  Brcwn^  it  appeared 

^upd  (^  ^^  ^^  J^^  ^^^  ^^7  ^^  ^^^  ^^  ^^^^  ^^  retired  into 
■ew  tri^       ^^r  room,  bad  taken  upon  them  to  send  for  and  examine 

a  witness,  who  bad  not  been  sworn  and  examined  in  court, 

without  the  leave  of  the  court,  or  consent  of  the  parties,  or 

their  attorneys  ;  though  this  was  not  known  at  the  time  their 

verdict  was  received  and  recorded  in  court,  but  came  out 

after  they  had  been  discharged* 

JJ^'^jg^*      The  judges,  without  argument,  ordered  a  new  trial, 

-•••flS^*  **•      withoieit  costs  ;  observing,  that  this  was  very  reprehensible 

-conduct  on  the  part  of  die  jiuyi  for  which  they  had  deserve 

ed  to-be  fined,  if  it  had  been  known  to  die  court  before  they 

irere  discharged* 

Present,  9ir&K£f  Gaimke,  Waties  and  B^t. 


Columbia^  F&EPXRICK  SESSIONS  agoimt  GeORGE  Ba^VIELD. 

J^nl,  1797. 

Where  arbi-      THIS  was  an  action  of  debt  on  an  awards  tried  at 

^pon  them  to  Georgetoivn^  in  which  ^re  was  a  verdict  for  die  plaintiff, 
ward  (mother      '^  ^^  afterwards  taken  up  to  the  constitutional  court  of 

So^te^bmiT-  *PP^*'*i  *^  Columbia^  on  a  modon  for  a  new  trial, 
ted  to  them        In  this  case,  the  bond  of  submission  was  to  abide  and 

by   the  bond 

of  submission  perform  the  arbitrament  of  the  arbitrators  (herein  named, 

it  is   a  good 

froondto  set 

aside  the  award.    Ko  parol  proof  should  be  admitted  to  vatT  the  import  of  (he  tenas  of 

cubmiisioii  mentioned  in  the  eonditiOQ  of  aaeh  bond. 
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of  aDd  ecmoerniiig  a  iSsfuie  oboiti  a  hor^e^Qld  wubr  an  exe^ 
cutimu  The  «rfoitniton.|  howevier^  todc  upon  them  to  ms^ 
their  award  about  other  matters,  than  the  di^uU  about  the 
horse^  aot  mendoned  in  the  ^ondidon  of  the  bond.  On  the 
trial,  parol  tetdmony  was  admitted^  to  prove  diat  it  was  the 
intention  of  the  parties  to  submit  those  other  matters^  al- 
though not  lully  expressed  in  the  condition  of  the  bond, 
which  induced  the  jury  to  find  in  favour  of  the  |dahidflr. 


8euaoo» 
BarfielA. 


Mr.  Falconer y  in  support  of  the  mo^on  for  the  new  tri^ 
on  the  part  of  the  defendant,  contended,  that  no  parol  testis 
mony  ought  to  have  been  allowed,  to  prove  any  matter,  not 
particularly  mentioned  in  the  condition  of  die  bond,  or  in 
any  wise  to  vary  die  tenor  of  it.  It  ought  to  speak  for 
itself*  That  at  all  events,  Mr.  Barfieldy  his  client,  was 
only  a  surety  to  the  bond,  no  wise  concerned  in  the  origin- 
al dispute,  therefore  he  never  could  be  chargeable  for  the 
intent  or  meaning  of  the  principal,  or  for  any  thing  not  ex- 
pressed in  the  bond  ;  otherwise,  every  security  might  be 
entrapped.  That  a  contrary  doctrine,  would  cut  up  the 
statute  of  frauds  by  the  roots,  and  set  every  thing  afloat, 
which  had  been  fixed  and  rendered  certain,  by  that  act ; 
and  for  diat  purpose,  cited  3  Witt.  539.  Ibid.  371.  1  WilL 
34*   Powell  on  ContracUj  431.  1  Bac.  139. 142.  158. 

Mr.  Johnson^  in  reply,  observed,  that  the  variance  arose 
lirom  a  mistake  in  terms,  and  that  the  parol  testimony  was 
admitted  to  explain  the  meaning  of  those  terms,  which  the 
court  would  always  permit  in  cases  of  ambiguity :  he  ad- 
mitted in  the  fullest  force,  the  dangerous  tendency  of  suf- 
fering parol  testimony  to  contradict  or  alter  any  deed 
whatever ;  that  the  statute  of  frauds  was  a  wise  and  salu- 
tary act,  and  should  not  be  impugned  in  any  case ;  but  in- 
sisted, ifaere  was  no  such  eonUradiction  before  the  court. 


JBy  the  Court.    It  would  be  a  most  dangerous  thing  to 
ftoflSer  efdier|sri&dp^  or  their  sureties  to  be  surprised,  by 
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any  evidence  to  prove  tl^t  any  other  matters  were  sub- 
mitted by  arbitration  bonds,  than  those  expressed  in  the 
condition  of  such  bond,  or  so  to  explain  the  meaning  of  the 
parties,  as  to  make  the  least  vslriation  from  the  import  of  the 
terms  of  the  submission*  The  court  therefore  was  of  opi- 
nion, that  it  was  improper  to  permit  any  parol  testimony  to 
be  admitted,  in  order  to  explain  the  intent  and  meaning  of 
the  parties  to  the  arbitration  bonds*  The  terms  of  submis- 
sion ought  to  be  plain  and  explicit,  as  to  the  object  and  de- 
sign  of  them  ;  and  it  is  much  better  to  let  the  time  run  out 
and  expire,  within  which  awards  are  to  be  made,  than  to  in- 
troduce a  principle  of  so  dangerous  a  tendency,  as  the  one 
contended  for  by  the  plaintiff  on  the  present  occasion ;  as 
in  the  end  it  might  defeat  the  statute  of  frauds. 


Rule  for  a  new  trial  made  absolute. 

Present,  Burke,  Grimke,  Waties  and  Bay. 

N*  B.  This  was  the  second  new  trial  which  was  ordered 
in  this  case,  there  having  been  a  former  one,  on  account  of 
the  jury  finding  against  the  terms  of  the  submission. 


Charletton 
DUtrict,\797. 


The  State  against  Doctor  Frasxr* 


UPON  an  indictment  for  a  misdemeanor. 

Doctor  Fraser  being  a  royalist  in  the  course  of  the  revo- 


In  all  mitde- 
xneanon  the 
defendant  is 

imparlance  "*  lutionary  War,  was  put  upon  the  confiscation  list,  and  return- 
next  ilTcceld^  ^^  ^°  Carolina^  where  his  family  and  friends  were,  without 
thi  ^iHdicu''^  ^^^  "*"^^  ^in^  taken  off  this  list,  contrary  to  one  of  the 
mentis  found,  clauses  of  the  actof  confiscation  and  banishment. 

^  No  proseeu-    .  ,.,..' 

tion  to  be  com- 
menced for  any  penalty^  £nc^  or  forfeiture^  imder  any  act  of  atfembbft  unless  eommeiiced 
irithin  tu  monthi  after  the  offence  has  been  eommitteo.  i 
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Sometime  lifter  his  return,  information  was  given  to  this  Tke  State 
|;ovemor,  who  caused  him  to  be  taken  up  and  imprisoned,  Pi^Mr. 
for  this  return  contrary  to  the  terms  of  the  act.  A  bill  of 
mdictment  was  given  out  and  found  against  him^  and  a  mo- 
tion was  made  by  his  counsel,  Mr.  Barker^  for  leave  to  tra- 
verse this  bill,  as  a  matter  of  right  until  the  next  succeed- 
ing court  ;  which  was  opposed  by  the  Attorney^eneral,  who 
contended,  that  this  being  what  the  law  terms  a  high  mis^ 
demeanor,  a  return  from  banishment  for  treasoii,  the  di^- 
fendant  was  not  entitled  to  the  same  indulgence,  as  in  cases 
of  inferior  misdemeanors.  That  the  offence  and  punish- 
ment being  clearly  pointed  out  by  the  act,  all  that  was  ne- 
cessary, was,  to  identify  the  defendant's  person^  which  nei^ 
ther  required  much  time  nor  deliberation.  That  it  was  the 
policy  of  the  act  to  do  speedy  justice  in  soch  cdses,  and  ttl 
avoid  delay  as  much  as  possible* 

To  this  it  was  replied,  on  behalf  of  the  defendant,  that 
the  higher  the  law  considered  the  misdemeanor,  the  gteatet 
the  necessity  of  having  a  reasonable  time  sdlowed  for  his 
defence  ;  that  there  was  no  crime  so  great,  or  punishment 
80  instantaneous,  but  the  court  would  grant  this  indulgence^ 
where  they  saw  the  justice  of  the  case  required  it.  That  the 
fict  in  qnestion  was  a  war  regulation,  one  passed  flagrante 
klle^  and  little  suited  to  the  day  of  peace  and  tranquillity. 
That  no  danger  could  be  expected  to  the  state  at  this  day^ 
from  the  few  solitary  individuals  who  had  returned  con* 
trary  to  the  terms  of  this  act.     That  the  passions  and  re^ 
isentments  of  men  of  sdl  descriptions,  had  happily  subsided  ; 
and  with  them,  the  principles  of  the  government  itself  had 
relaxed  ;  for  to  the  honour  of  the  state,  there  had  not  been 
one  single  instance,  in  Which  it  had  refused  to  take  these 
unfortunate  men  off  the  banishment  act,  where  an  applica- 
tion had  been  made  to  the  legislature*    That  the  defendant 
in  this  case,  had  intended  to  throw  himself  upon  the  libe<» 
Tfliity  of  the  government  upon  this  occasion  $  but  was  ap- 
prehended and  taken  i^,  before  he  had  an  opportunity  of 

v©L.  a  *r 
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The  Stiu     doing  so.    That  the  treaty  of  peace  with  Great  Britain^  ttnA 

Krater.       the  retUrn  of  harmony  between  the  two  countries,  had  sa 

^'^'"'^"^^^    far  changed  the  relative  situation  of  the  two  govemmentSy 

as  to  induce  them  to  bury  for  ever  in  oblivion,  all  that  had 

passed  in  the  struggle  for  independence  ;  and  as  America 

had  been  so  great  a  gainer  by  the  revolutionary  contest,  she 

ought  not  to  be  the  last  in  liberality  towards  those  who  dif- 

^        fered  in  political  sentimeats  from  the  majority  of   their 

former  fellow-citizens. 

Grimke  and  Bat  were  of  opinion,  that  they  could  not 
4  Bhck.     in  justice  refuse  this  motion  ;  that  the  law  had  laid  down 
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no  distinction  between  great  and  small  misdemeanors  ;  they 
were  all  put  upon  the  same  footing  ;  and  it  had  been  the 
uniform  practice  of  this  court  from  time  immt- morial,  to 
grant  this  reasonable  indulgence,  to  men  to  prepare  for  their 
defence  in  every  cose  of  a  misdemeanor  whatever. 

WAtiES,  J.  afterwards  came  into  court  and  fully  con^ 
eurred  in  this  opinion.  He  ako  mentioned  the  case  of  a 
man  who  had  been  indicted  for  murdering  a  negro,  which 
was  the  highest  species  of  misdemeanor  known  in  our  laws^ 
who  was  allowed  a  term  to  plead,  and  prepare  for  his  de- 
fence. The  motion  was  therefore  granted,  and  Doctor 
Fraser  was  admitted  to  bail.  At  the  next  succeeding 
court  he  was  discharged  from  the  indictment ;  the  prosecu** 
tion  not  being  commenced  within  six  months  after  the  of- 
fence was  committed,  (/•  e»  his  return.) 
Siee  the  act  This  act  after  reciting  that  ^^  whereas  many  acta  of  this 
1748,  p.  tfi6.  ^  province  (now  state}  had  passed  imposmg  penalties  and 
jtrnpt.  ^  ^^  forfeitures  upon  oiFcnders  against  such  acts  without  li« 
^  miting  any  time  for  commencing  prosecutions  against 
*^  such  offenders  >^'  the  act  then  goes  on  and  declares  that 
in  all  and  ever}'  case,  "  where  va^  penalty^  fine^  or  forfeiture 
*^  whatever  hath  been,  or  shall  hereajier  be  infiicted^  or  im^ 
*^  posed  by  any  act  or  acts  of  the  general  assembly  of  this 
^^  province,  (now  state)  already  passed^  or  to  be  passed,  and 
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^  the  time  for  prosecuting  such  offender  or  offenders,  is  not     The  8tat» 
^  therein  provided,  no  information,  action,  suit  or  prosecu-       Prater. 
^  tion,  shall  be  had,  issued,  brought,  or  commenced  against 
^^  the  oiiender  or  offenders  against  any  such  act  or  acts,  un- 
^  less  the  same  be  done  within  six  months^  after  the  time 
^  when  the  ojffmce  shall  be  committed  i  and  all  and  every 
offender,  or  offenders  again  t  an;  such  act  or  acts,  shall 
not  from  thenceforth  be  subject  or  liable  to  any  penalty^ 
^^Jine  or  forfeiture^  which  may  be  thereby  inflicted  or  impo- 
**  scd,  any  law,  usage  or  custom  to  the  contrary  notwith- 
♦*  standing.     This  to  be  deemed  a  public  act,**  &c.  &c.  &c« 
In  the  confiscation  act  there  was  no  time  limited  for  com* 
mencing  any  prosecution  for  any  offence  against  that  act ;  it 
WdS  therefore  under  a  fair  construction  of  the  act  of  1748^ 
that  the  defendant. in  this  case  was  finally  dbcharged* 

Present,  Grimke,  Waties  and  Bay. 


The  State  against  Bernard  Rippov.  efuitteston 

J)iMirict,\797. 

UPON  an  indictment  for  receiving  stolen  goods,  in  the 
court  of  sessions* 

The  defendant  was  convicted  on  this  indictment,  and 
Mr.  Marshall  gave  notice  of  a  motion  for  a  new  trial  at  tho 
next  constitutional  court  of  appeals,  on  the  grounds  that  the 
juiy  had  found  a  verdict  against  law  and  evidence. 

At  a  n(ieeting  of  Ae  next  constitutional  court  of  appeals, 
t/lr.  Marshall  moved  for  leave  to  go  into  the  consideration 
of  his  motion  for  the  new  trial,  which  was  opposed  by  the 
Attorney^General^  because  the  defendant  was  not  present  tq 
abide  the  sentence  of  the  coiirt,  in  case  the  motion  shoulc} 
1^  overruled  ;  and  the  rather  because  he  had  been  Hdinitte4. 
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The  State     to  bail  before  his  trial,  but  as  soon  as  he  had  heard  the  veiw 
nip^'^n.      ^'^^  against  him,  he  had  slipped  out  of  court,  and  had  sincq 
concealed  himself.    He  observed,  that  the  court  had  laid 
down  a  rule,  not  to  hear  any  motion  in  arrest  of  judgment, 
pr  for  a  new  trial,  in  any  case  where  either  imprisonment  or 
infiimous  corporal  punbhment  was  to  be  awarded,  unless 
the  defendant,  or  person  convicted,  was  present  and  in  cus- 
tody of  the  sheriff,  ready  to  suffer  or  abide  whatever  sen- 
'  fence  the  court,  after  the  final  determination  ot  the  case, 
might  think  proper  to  inflict*     For  if  this  was  not  the  uni« 
form  practice  of  the  court,  it  was  easy  to  finresee  that  every 
culprit  who  dreaded  ccmfinement,  or  odier  corporal  punish- 
ment, would  in  every  case  move  for  a  new  trial,  or  in  arrest 
of  judgment,  and  if  he  was  not  within  the  four  walls  of  a 
prison,  he  would  speculate  afterwards  on  the  chances  for  or 
against  him  on  the  event  of  such  motion,  and  appear  or  ab- 
scond, as  it  suitecl  him*    For  it  was  well  known  there  was 
nothing  a  man  would  not  do,  rather  than  suffer  infamous 
punishment,  and  very  few  would  submit  to  imprisonment 
if-  he  could  get  off.     In  the  present  case,  our  act  of  the 
legislature  was  a  very  severe  one  against  offences  of  this 
kind,  and  inflicted  the  pillory,  fine,  and  imprisonment.     It 
was  not  discretionary  in  the  court,  to  inflict  the  one  or  the 
other,  as  it  thought  proper  ;  but  was  imperative  as  to  the 
whole  ;  though  the  time  and  the  amount  were  left  discre- 
tionary, yet  the  nature  and  quality  of  the  punishment  could 
not  be  altered  or  changed.     Under  those  circumstances,  he 
said,  it  would  be  trifling  with  the  time  and  dignity  of  the 
court,  to  go  into  and  determine  such  motions  as  the  pre- 
sent, without  the  power  of  doing  complete  justice  to  the 
public  as  well  as  to  the  individuaL 

The  court,  after  consultation,  was  of  opinion,  that  the  rule 
of  practice  laid  down  in  these  kind  of  criminal  cases,  and 
which  had  been  long  acquiesced  in,  could  not  be  dispensed 
with.  That  wherever  corporal  punishment  was  tither  pro^ 
habk^  or  certmUy  the  defendant  should  be  in  the  power  o£ 
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the  court  b«fere  they  proceeded  to  hear  a  niotkui  of  this  The  state 
kind,  as  the  judgment  ot  the  court  must  be  pronounced  upon  rj  J^. 
die  deternnnation  of  the  question  after  argument,  which 
might  be  a  nugatory  act,  unkss  die  party  was  in  court  to 
receive  his  sentence,  and  in  the  custody  of  the  sheriff  to 
have  it  carried  into  execution. 

Hie  court  thereSdre  refused  to  go  into  the  argument,  and 
directed  the  Attometf^enertd*  to  proceed  against  the  de« 
fendaat  and  his  sureties  upon  their  recognisances  ;  and  in 
the  mean  time,  ordered  a  bench  warrant  to  issue  against  the 
defendant  upon  his  conviction,  in  order  to  have  him  appre* 
hended  and  brought  to  final  justice. 

Pkesent^  Burke,  GuiMKEi  Waties  and  Bat. 


Doctor  Takes  agaimt  Doctor  O'Drisgoll.  ehaHmtm 

MOTION  for  a  new  trial.  Wh^re  «€rvi- 

This  was  a  case  on  a  summary  process  which  the  de-  mtSj    m!l 
femlant  did  not  choose  to  submit  to  the  judges'  decision  ^^^  ^the^ 
alone,  but  daimcifl  his  right  of  submitting  it  to  a  jury,  under  ^^^^  be 
a  danse  of  the  ^'  act  giving  the  judges  a  power  to  determine  ^^^^^^  l^ 
^  all  causes  under  20/.   sterling,  in  a  summary  manner,  au  eontraoti 
•  ^  without  a  juiy ;  hU  with  this  reservation^  that  if  either  or    valid   at 
^  party  chose  to  chum  the  right  of  a  trial  by  jury ^  he  should  ereatkm,  and 
^  have  diat  privilege ;"  the  cause  accordingly  went  to  a  ^^d  *iipon^ 
jury,  when  Doctor  James  produced  his  day  book  to  prove  J^^Jgendct. 
his  original  entries.     Mr.  Marshall^  for  the  defendant,  then 
contended,  that  these  charges  were  originally  intended  to 
have  been  rendered  gratuitously,  and  never  to  be  converted . 
into  a  charge  against  the  defendant ;  that  they,  were  bodi 
physicians,  who  practised  in  the  same  parish,  and  had  been 
upon  very  Iriendly  and  mtimatc terms  w:ith  each  other;  but 
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James  afterwards  they  quarrelled,  and  had  a  very  serious  differ* 
0*Diiscoli.  enc^ ;  and  it  was  during  this  social  intercourse  and  good 
neighbourhood,  that  the  services  charged  were  performed  in 
the  defendant's  family,  by  his  brother  physician  c  and  upon 
inspection  of  the  plalntiflf's  day  book,  the  entries  would  ap- 
pear, he  said,  to  have  been  made  upwards  of  two  years  after 
the  time  the  services  were  rendered,  which  was  not  contra* 
dieted.  That  all  the  other  entries  in  the  plaintiflTs  day  book^ 
where  charges  were  intended  to  have  been  originally  made, 
were  entered  by  the  plaintiff  with  a  great  degree  of  regu- 
larity, in  regular  successive  order,  day  after  day,  as  they 
occurred ;  but  the  entries  of  these  charges,  were  more  tham 
two  years  after  the  performance  of  the  services  ;  and  that, 
too,  after  the  breach  had  been  made  in  their  former  fnend- 
ship :  which  evinced  beyond  all  doubt,  that  the  plaintiffs' 
attendance  in  the  defendant's  family  was  intended  by  him  as 
gratuitous,  and  that  he  had  no  idea  of  converting  them  into 
a  charge,  until  after  this  quarrel ;  he  said  the  law  was  very- 
clear  upon  the  point,  and  mcnuoned  a  case  tried  in  Ireland^ 
where  an  attorney  took  an  apprentice,  and  it  was  agreed  that 
the  apprentice  should  find  himself  diet  and  lodgings,  but  the 
master  taking  a  fancy  to  the  lad,  had  found  him  board  and 
lodgings  himselftfor  the  five  years ;  on  a  quarrel,  however, 
afterwards,  he  made  a  charge  of  this  board,  &c.  In  this 
case,  the  /n'^A  judge,  who  tried  the  cause,  left  it  to  the  jury- 
to  determine,  whether  the  master  intended  it  as  a  charge  or 
Vifaoour^  and  the  jury  found  for  the  apprentice :  sdao  relied 
on  3  Str.  728.  where  a  man  who  was  no  broker,  had  acted 
as  one,  in  hopes  of  a  legacy ;  but  here  the  court  said,  it  bad 
the  appearance  of  acting  as  a  friendy  and  as  if  he  did  not 
expect  to  be  paid  for  it ;  in  which  case,  he  could  not  main? 
lain  his  action. 

The  judge  in  the  present  case,  in  like  manner,  left  it  to 

the  jury  to  determine,  whether  Hoctox  Jamea^  at  the  time 

he  performed  the  services  in  this  case,  intended  it  as  ^ 

favour  or  a  charge^  and  to  return  a  verdict  accordiiigl}\ 
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The  jury  found  for  the  plaintifF  the  amount  of  his  demand       ^^^^ 
lOL  sterling.  O'DrUeoU. 


After  argument  in  favour  of  this  motion  for  a  new  tria],  g^e  to  Mod. 
ibe  judges  laid  it  down  as  correct  law,  that  all  contracts  ^contract,  tqI-' 
must  be  good  or  bad  in  their  original  creation,  and  must  not  ^-  P*  ^^' 
depend  on  subsequent  contingencies  ;  that  is,  whether  the 
party  chose  to  make  it  a  gift,  or  a  charge  at  a  future  day  or 
not.  That  it  will  never  permit  a  friendly  act,  or  such  as 
was  intended  to  be  an  act  of  kindness  or  benevolence,  to  be 
afterwards  converted  into  a  pecuniary  demand ;  it  would  be 
doing  violence  to  some  of  the  kindest  and  best  effusions  of 
the  heart,  to  suffer  them  afterwards  to  be  perverted  by  sordid 
avarice.  Whatever  differences  may  arise  afterwards  among 
men,  let  these  meritorious  and  generous  acts  remain  lasting 
monuments  of  the  good  offices,  intended  in  the  days  of  good 
neighbourhood  and  friendship ;  and  let  no  after  circumstan-* 
ces  ever  tarnish  or  obliterate  them  from  the  recollection  of 
the  parties*  But  as  the  party  defendant  himself  had  thought 
proper  to  take  this  case  from  the  court,  and  to  submit  it  to  ^ 

a  jury,  who  in  the  summary  and  equitable  jurisdiction  of 
this  court,  were  judges,  jurors  and  chancellors  of  his  own 
choosing,  he  must  be  bound  by  their  decision  or  verdict,  aa. 
much  as  he  would  have  been  bound  by  an  aw^rd  of  arbi- 
trators,  against  whom  no  misconduct  could  be  alleged. 

Therefore  the  motion  for  a  new  trial  was  refused  on  the 
latter  ground  only. 

r 

I 

Present,  Buak£,  Grimke,  Waties  and  Bat* 
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minict^^T.  HiTNT  agcuTist  Charles  Howell  Simons. 

^e"ten^i  of      UPON  a  motion  to  have  defendant  discharged  ftom 

Jkbto"^rru  P"**^***  ^^  being  in  custody  on  a  ecu  aa.  ' 

the    inferior      Mr*  Dcsaussure  moved  for  the  defendant's  discharge,  on 

tiUes^Mm  toa  the  ground  that  he  had  taken  the  benefit  of  the  insolvent 

s!jnDt7^uiir^  debtors'  act  in  the  court  of  wardens,  for  the  city  of  Charleston^ 

the** TOort  rf  *°^  ^^  been  discharged  from  the  custody  of  the  city  she* 

•^moa         riff^  upon  giving  up  his  eflPects  for  the  benefit  of  his  creditors 

in  that  court,  which  he  contended  operated  as  a  discharge 

from  the  suits  depending  in  the  court  of  common  pleas^ 

as  well  as  from  those  which  had  been  commenced  in  the 

inferior  city  court ;  for  the  insolvent  debtors'  act  expressly 

declares,  that  a  man  who  shall  fully  and  fairly  give  up  all 

his  estate  real  and  personal  to  his  creditors,  shall  be  for  ever 

discharged,  as  well  against  the  claims  of  those  at  whose 

suits  he  may  be  confined,  as  against  all  his  other  suing 

creditors. 

The  words  in  this  act  are  general,  and  as  comprehensive 
as  they  well  can  be  ;  and  extend  to  the  suing  creditors  in 
any  court,  or  in  any  jurisdiction  whatever ;  and  upon  thb 
ground  it  is,  that  the  court  of  equity^  has  uniformly  dia* 
chaj-ged  defendants  who  have  been  confined  by  process  from 
tliat  court,  who  had  previously  taken  the  benefit  of  the  insol- 
vent debtors'  act  in  the  court  of  common  pleas. 

Against  this  motion  it  was  urged,  that  the  court  of  com- 
mon pleas,  being  a  court  of  supreme  jurisdiction^  was  not 
bound  by  any  of  the  acts  of  an  inferior  court  of  limited 
jurisdiction  ;  nor  was  it  bound  to  notice  their  proceedings, 
although  the  court  of  equity,  being  a  court  of  supreme  juris- 
diction, may  pay  that  respect  to  the  proceedings  of  a  court 
of  supreme  law  jurisdiction,  which  was  of  equal  notoriety 
with  itself. 

But  it  was  resolved  by  the  judges  unanimously,  that  they 
were  bound  to  take  notice  of  the  proceedings  in  the  inferior 
courts,  where  they  were  regular  and  agreeable  to  the  rules 
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of  law  ;  for  although  the  court  of  common  pleas  possessed 
a  superiDtendiDg  and  controlling  power  over  them,  when 
they  erred  ;  yet  when  they  confinc^d  themselves  within  their 
proper  limits  and  jurisdictions,  and  acted  legally,  this  court 
would  support  their  proceedings. 

I'hat  the  insolvent  debtors'  act,  was  a  remedial  law,and 
should  be  beneficially  and  liberally  construed  for  unfortunate 
men,  who  acted  a  fair  and  honest  part ;  and  it  operated  as  a 
discharge  in  law,  against  all  a  man's  suing  creditors  ;  it  was 
immaterial  in  what  courts  the  suits  were  cofnmenced  ;  the 
act  was  as  effectual  a  discharge  in  one  court,  as  in  another. 
The  plaintiff,  however,  has  a  right  to  a  distribuuve  share 
of  the  insolvent  debtor's  effects,  by  giving  in  his  claim  to-the 
assignees  appointed  by  the  city  court.  Let  defendant  be 
discharged. 
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Hunt 

V. 

Simons. 


All  the  Judges  present. 

Nn  jff.  Upon  the  authority  of  this  case,  great  numbers 
have  been  discharged  by  the  court  of  common  pleas,  who 
had  taken  the  benefit  of  the  insolvent  debtors'  act  in  the 
inferior  court. 


Thomas  Singleton  against  The  Commissioners  of  the     Charleston 
Charleston  Tobacco  Inspection.  Ihstrictfij^r. 


UPON  a  rule  to  shew  cause  why  a  mandamus  should  not     in  cases  of 
issue,  to  restore  the  plaintiff  to  the  office  of  inspector  of  vS^'b?" 


commissKtn 
era  of  tobacco 


tobacco,  from  which  he  had  been  removed. 

It  appearsd  by  the  book  of  proceedings  kept  by  the  board  "^sptction  the 

...  or/  chai-gea      h- 

of  commissioners,   that  the  plaintiff,  Mr.  Slngletotiy  had  ga"'^^  an  in- 

-  1  r  1  •        n*  r  •  r       t  ,        fipectorshould 

been  removed  trom  his  offijce  oi  inspector  of  tobacco,  at  the  he  si>ijcific, 

and  alt  the 
vitneasea  ought  to  be  on  oath,  that  the  court  m^y  jmlge  of  the  reasonable  groiuids  of  h  re- 
moval from  office  ;  oUierwibe,  a  mandamus  will  lie  to  restore  him  to  office. 

Vol.  II.  O 
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Singleton  Charleston  warehouse,  wjiich  he  had  held  for  many  years* 
CommiMioii.  The  charges  against  him,  as  appeared  by  the  minutes  en- 
so  Inspection,  tered  in  their  book,  were  three : 

1.  Drunkenness,  so  as  to  be  incapable  of  performing 
his  duty* 

2*  Passing  unmerchantable  tobacco. 

3.  Keeping  money  in  his  hands  for  tobacco  sold  by  him, 
and  not  accounting  for  it. 

The  two  first  charges  were  denied,  but  the  third  was 
partly  admitted  to  be  true  by  the  plaintiff,  to  wit :  that  he 
had  sold  tobacco  and  kept  the  money  in  his  hands,  which  he 
was  ready  to  account  for,  when  calkd  upon  for  that  purpose, 
by  the  persons  entitled  to  it. 

Thfe  commissioners  justified  their  proceedings  under  the 
act  of  the  legislature,  for  regulating  the  inspection  of  to- 
bacco in  1785,  which  authorizes  them  to  ^  appoint  inspect- 
^  ors,  and  in  cases  of  neglect  of  duty,  in  not  giving  proper 
'^  attendance,  or  any  malpractice,  to  remove  them  at  plea- 
^  sure,  and  appoint  other  fit  and  proper  persons  in  their 
^  room  and  stead.''  In  pursuance  of  the  powers  given  them 
by  this  act,  they  alleged,  that  they  had  proceeded  to  call  the 
plaintiff  to  an  account,  and  to  examine  witnesses  as  to  the 
different  charges  against  Kim,  all  of  which  they  said  had  been 
proved  to  their  satisfaction  ;  and  therefore  it  was,  that  they 
had  removed  him  from  his  office,  and  appointed  another  in 
his  place. 

The  plaintiff,  in  reply,  alleged  he  had  been  illegaUy  dis- 
placed by  the  commissioners,  inasmuch  as  the  charges  were 
not  furnished  him  in  wridng ;  he  did  not  know  them  till 
he  was  called  upon  to  answer  them  ;  there  was  no  time  or 
place  mentioned,  when  and  where  the  supposed  malpracti- 
ces were  committed,  and  that  the  witnesses  on  whose  testi- 
mony he  was  removed,  were  not  sworn  to  tell  the  truth 
against  him.  As  to  the  third  and  last  charge  against  him, 
he  insisted  the  commissioners  had  no  authority  to  call  him 
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to  an  account  about  it ;  for  b^  the  act,  the  inspector  is  au*     Swgicioa 
thorized  to  give  small  notes,  for  small  parcels  of  good  to-  Commjasion. 

®  \  '^  ®  .      en  of  TobMO 

bacco  sold  after  the  bad  is  picked  out ;  which  notes  he  is  oo  inspection. 
authorized  to  pay  to  the  holders,  when  produced  after  the 
same  is  sold  and  disposed  of,  and  that  he  has  always  been 
ready  and  willing  to  account  to  the  holders  of  such  notes, 
whenever  they  should  be  produced. 

After  hearing  arguments  for  and  against  this  motion,  the 
court  held  that  wherever  a  statute  created  an  office  unknown 
to  the  common  law,  and  appointed  commissioners  to  super- 
intend such    office,  with   certain    specified  powers ;  they 
were  bound  in  the  exercise  of  such  powers,  to  pursue  them 
stricdy,  and  to  conform  to  common  law  rules,  as  nearly  as 
possible  ;  particularly  in  summary  convictions,  without  the 
intervention  of  a  jury.     That  the  officer  whose  conduct 
was  to  be  inquired  into,  should  have  certain  specific  charges 
exhibited  in  writing  against  him,  and  a  reasonable  time  al- 
lowed him,  in  every  such  case  to  prepare  for  his  defence. 
All  witnesses  for  and  against  him,  ought  to  he  on  oai,,  to 
declare  the  truth  ;  and  the  substance  of  such  examinuions 
should  betaken  down  in  writing,  in  order  that  the  rrurt 
might  be  enabled  to  judge,  whether  (in  case  of  their  pro- 
ceedings bemg  called  in  question)  they  were  justifiable  or 
not,  in  their  proceedings.  In  the  case  now  under  considera- 
tion, as  far  as  respects  the  two  first  charges,  these  rules  were 
not  observed ;  but  the  inquiry  and  examination  into  the  in- 
spector's conduct,  appears  to  have  been  precipitate,  and 
none  of  the  wimesses  against  him  were  on  oath,  nor  was 

See  the   

the  substance  of  their  testimony  minuted  down  or  taken  of  Gcter  ▼. 
notice  of  in  their  proceedings,  that  the  court  might  judge  wmer9  of  the 
whether  there  were  reasonable  grounds  for  his  removal  or  j^cco  A^ 
not :  and  as  to  the  third  and  last  charge,  that  of  not  paying  JJJJ^^JiJ^'J^ 
over  moneys  in  his  hands,  arising  from  the  sales  of  tobacco.  ^^  these  pnnr 

''  7  ciplei     are 

he  cannot  be  said  to  have  committed  any  offence,  unless  he  "f^jj     fuUy 

#•        .  «<  1  r   •  ««  ^•*°  down,  in 

had  renised  to  pay  off  some  one  or  other  of  the  small  notes  Bay't   Rep. 

vol.   1.  p.  354. 
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Sinpicton      to  the  holders,  on  demand  by  them,  or  their  lawful  agents 

V. 

Coinmisaion-   made  for  that  purpose. 

ers  ol*  Tobac- 
co 1m  spccxioii. 

The  rule  for  the  mandamus  to  issue  to  the  commission- 
ers, to  restore  the  plaintiff,  was  made  absolute. 

Present,  Burke,  Grimke  and  Bat. 


Charleston  ALEXANDER  RoSE  aminst  WiLLIAM  MaCLEOD. 

District,  rah,  ^ 

1797. 

velJl^ky  V)t  THIS  was  an  action  on  a  bond  dated  November  10th,  1785, 
Mjf^e»,  con-  given  by  defendant  to  plaintiff,  in  the  penalty  of  seventy-six 

deiiven-  of  38  ^ew  neG;roes,  Conditioned  '^  to  pay  and  deliver  thirty-eight  ne- 
on   a  certain  ^  .     i      «  i        r  i   r      i 

clay,  amounts  *'*'  groes,  on  the  second  day  s  sale  of  any  cargo  defendant 
in  law,  to  cic-  ^^  might  choose,  which  he  should  import  between  that  time 
ne^Iwa'^on*  "  ^"^  7^^^'^'^^  1»  1787,  and  if  none  should  come  by  that 
*M^  t^T'  *^d  "  ^'"^^'  *  farther  indulgence  was  to  be  given  till yanuary  1, 
if    defendant  "  1788,  with  interest  of  7  per  cenU  to  be  paid  annually-" 

falls  to  deliver  .  .      ,  "^ 

tiiom,  he  iH  li-  Upon  this  bond,  the  plaintiff  had  brought  an  action  of 
avci-age  value  Covenant,  taking  the  penalty  and  condition  together,  as 
afthough  ^the  amounting  to  a  covenant  to  deliver  thirty-eight  negroes,  &c. 
It  K'H»Hture       To  ^hig  smt  the  defendant  pleaded  that  the  leeislaturc  of 

J)a^s  nn  aet  to  r  e> 

prohibit    the  this  State,  in  March^  1787,  passed  a  law  prohibiting  the  im- 

slaves,  so  as  portation  of  slaves  fi"om  Africa^  or  other  parts  beyond  sea^ 

specific   <ieii-  &c.  uudcr  verv  severe  penalties,  which  act  put  it  out  of  the 

the'drftndant  defendant's  power  to  deliver  negroes,  according  to  the  con- 

f*  r  *  the  *' md  ^>"o"  ^^  ^hc  boncl,  and  this  special  matter  he  pleads  in  bar 

amount    of  qJ'  j^^is  action.    To  this  plea  the  plaintiff  demurred. 

their  value  jn  '  *^ 

money. 

Mr.  Ford^  for  the  plaintiff;  Mr.  Pringk  and  Mr.  Ward, 
for  the  defendant. 

After  hearing  the  defendant's  counsel,  the  court  without 
hearing  the  counsel  for  the  plaintiff,  sustained  the  demurrer, 
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overruled  the  plea  in  bar,  and  determined  that  this  action 
of  covenant  would  w.ell  lie.  That  although  the  intervening 
act  of  the  legislature  prevented  the  specific  delivery  of  the 
thirt)  -eight  new  negroes,  and  the  law  so  far  dispensed  with 
the  specific  performance,  yet  that  the  contract  was  not  there- 
by rescinded,  or  the  defendant  absolved  from  all  obligatory* 
eifect  under  it* 

That  it  was  competent  to  the  plaintiiF,  under  the  aver- 
ments in  his  declaration,  (of  the  covenant  to  deliver  thirty- 
eight  negroes,  and  that  they  were  of  the  value  of  S2L  ster- 
ling,) to  go  into  evidence  before  a  jury,  who  would  fix  the 
value  of  the  contract  and  give  a  verdict  accordingly.  That 
the  bond  might  be  given  in  evidence  to  support  the  action 
of  covenant,  the  essence  of  which  is,  to  deliver  thirty-eight 
negroes,  and  pay  interest  at  the  rate  of  7  per  cent. 

Present,  Burke,  Grimke,  Watieb  and  Bay. 

The  cause  afterwards  went  to  a  jury,  when  after  offering 
this  bond  in  evidence,  to  substantiate  the  agreement  as 
stated  in  the  declaration,  and  proving  the  breach  and  value 
of  the  negroes,  the  jury  gave  a  verdict  for  the  plaintiff  for 
the  average  value  at  52/.  sterling,  round. 


Benjamin  Waring  against  The  Catawba  Company.       charie^tm 

I}i9trict,\797. 

ASSUMPSIT  for  goods  sold,  and  for  work  and  la-  a  member  of 

L_, T| '  JL  a  corporation 

OOUr,  CKC.  m^y  maintain 

Plea  in  abatement.  «^.  ^^^  •" 

gainst       such 

This  case  came  before  the  court  upon  a  plea  in  abate-  corporate  bo- 

dy    for     anj 

ment,  which  pleaded  that  plaintiff  was  himself  a  member  of  just    demand 
the  company,  and  therefore  could  not  maintain  any  action  '^^'^' 
against  it  in  his  individual  capacity. 
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WaHpg  Mr.  Trezevant^  for  the  plaiotifi;  argued,  that  there  waa  t 

CatowbaC<Mn-  wide  difference  between  a  copartnership  in  trade,  and  a  cor* 
poration.  Copartneni,  he  admitted,  must  sue  and  be  sued 
jointly ;  that  they  were  jointly  and  severaUy  liaUe,  he*  But 
a  corporation  (as  in  the  present  case)  must  be  sut:d  in  its 
corporate  name  ;  that  the  private  property  of  its  membf^s 
were  not  liable,  only  the  corporate  property  ;  so  that  there 
was  a  wide  difference  between  a  corporation  and  a  copart- 
nership, both  as  to  the  mode  of  bringing  an  action,  and  as  to 
the  effect  of  any  judgment  or  decree  against  them. 

That  by  an  act  of  the  legislature,  passed  in  the  year  1792, 
cprporate  bodies  are  expressly  authorized  to  recover  and 
receive  from  their  members  aU  fines,  forfeitures,  and  other 
debts,  dues  and  demands,  arising  in  any  manner  howsoever. 
Surely  then,  he  argued,  if  corporate  bodies  have  a  right  to  l 
recover  from  their  members,  in  their  private  capacities,*  any  | 
debt  or  demand,  such  members,  in  like  manner,  must  have/ 
an  e^ual  right  to  recover  from  such  corporate  body  any  debt 
or  demand  due  or  owing  to  any  individual  of  that  body  ; 
or  they  might  set  off  in  discount  any  such  demand  against 
the  corporation,  in  a  suit  agaipst  them.     Justice  must  be  re- 
ciprocal in  its  nature,  or  it  ceases  to  exist ;  for  to  say  that 
one  man,  or  body  of  men,   shall  have  a  power  to  pursue  a 
right  against  another,  and  that  other  should  not  have  a  right 
to  prosecute  his  claim  or  remedy  in  his  turn  against  the  body 
corporate,  would  be  a  perversion  of  principles. 

But,  he  said,  he  conceived  that  this  point  had  been  settled 
by  a  number  of  adjudications  in  our  own  courts,  at  differ- 
ent times*  The  Mount  Zion  Society,  the  Library  Society, 
the  City  Council,  all  corporate  bodies,  had  been  in  the  habits 
of  recovering  moneys  from  their  members,  and  members  in 
their  turn  had  recovered  money  from  them.  The  cases  of 
Bourdeaux  and  Stephen  Drayton  against  7  'Ae  Santee  Caned 
Company  were  cases  in  point ;  in  both  which  cases  they  were 
allowed  to  maintain  actions,  and  to  recover  their  salaries 
from  the  company,  upon  the  foregoing  principles,  although 
they  were  both  of  them  members. 
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The  Attorney-General,  contra,  said  this  company  ought 
to  be  considered  as  an  association  for  gun,  or  the  emolument  CatawiMCom- 
of  its  members,  and  therefore  in  law  should  only  be  consi-  y^ 
dered  as  a  kind  of  copartnership,  and  not  as  a  public  corpo- 
niftioD.  That  the  act  of  1792  shooM  be  construed  literally, 
and  confined  to  its  letter,  in  which  case  it  would  then  be 
found  to  give  a  right  only  to  a  corporation  to  sue  its  own 
members,  but  that  it  gave  no  right  to  a  member  to  sue  the 
corporation,  and  it  should  not  by  any  construction  be  car<^ 
ried  further  dian  it  expressed* 

The  Courts  after  hearing  the  arguments,  overruled  the 
plea  in  abatement,  as  containing  principles  subversive  of 
justice  }  but  they  observed,  that  the  two  cases  of  Bouraeaux 
and  Drayton  against  The  Santee  Canal  Company,  had  settled 
this  point,  as  they  had  both  been  allowed  by  this  court  to 
maintain  their  actions  for  their  salaries,  &c«  against  the  com- 
pany, as  well  as  the  cases  respecting  the  other  public  so- 
cieties, mentioned  in  the  argument. 

The  plaintiff  was  then  allowed  to  go  on  and  prove  his 
debt  to  a  jury. 

Present,  Burke,    Grimke  and  Bat;    btit  as  Judge  ( 
Grimkb  was  a  member  of  the  company,  he  declined  giving  |  * 
an  opinion. 
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Charieafn  George  Carlin  aj^oinst  Andrew  Kerr. 

J)istrict,l797.  ^ 

PafingmoDey       RULE  on  the  sheriff  to  shew  cause  why  he  should  not 

to  a  clerk  in  ^  ^         ' 

the    sherift'B  pay  over  money  received  on  an  execution.  , 

ehargetheshe-  The  cause  shewn  by  the  sheriff  in  this  case,  was  the  same 
not  aathon^  ^  shewn  by  him  in  the  case  of  Abercrombie  and  MtrshaU, 
m^i^r^ie!  (f'^^y)  ^^  wit,  that  it  was  paid  into  the  hands  of  a  clerk  who 
rally.  was  not  authorized  to  receive  it* 


But  the  Courtj  without  hearing  argument,  ordered  the 
rule  to  be  made  absolute  on  the  sheriff,  to  pay  over  the 
money,  on  the  grounds  already  settled  in  the  case  of  Aker'^ 
crombie  and  Marshall. 

Present,  Burke,  Grimke  and  Bay. 


Charkftm        James  WALLACE  Qj^cunst  Barnard  Rippon  and  Wife. 
A  bond  given       UPON  a  motion  to  discharge  Mrs.  Rippon  from  the 

by  a  maiTicd  ^   j        r   u       i.     '/r 

woman  is  void  custody  oi  the  shenff,  on  a  ca.  sa* 

bcufemewie  In  this  case,  judgment  was  taken  against  Rippon  and 

Ihe^S^iMdS-  ^^^y  ^^  ^  ^^"^^  signed  by  both  of  them,  in  consequence  of 

Slic^  b  **tlw  w^*^  ^^  execution,  a  ca.  sa.  issued,  on  which  she  was  ta- 

procc«dingBa-  ken  and  imprisoned.     Ihis  was  a  motion  to  have  her  dis- 

gjainst      her ;  *^ 

and  if  uken  charged,  on  the  ground  tliat  the  whole  proceedings  as  aeainst 

on  a    ca.  «a.  n         .        •  i  a  o 

without  plea-  her  Were  null  and  void. 

ding  it,  she 
is  entitled  to 
her  discharge, 

as  all  the  pro-       The  Attornqj^Geueral  contended,  that  as  she  was  under 

ocodmp    arc  "^  ^  ' 

yo\A  ab  imtio.  coverture  at  the  time  this  bond  was  given,  it  was  absolutely 
null  and  void  ;  and,  of  consequence,  all  proceedings  upon  it 
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m  fa  her  wera  void  ahd.    I<  wad  idmo^t  needless^  h<i  sbid^      Wallace 
fbf  Him  to  fifg«  thdt  all  cdtitintta  of  a  mai-Hed  n^atnA  a\3LfiH^   j^^^  ^^ 
odir^tture^  Wefe  ttoc  ottly  VdidilUe,  (as  the  conti^cls  of  Iti-    _JJ^ 
fiititsO  but  Hbft^ltlt^lj  void ;  bat  he  adtilltted  thttt  the  bond 
flttd  proGeedinga  upon  H  Wfete  g6od  and  yaUd  a^faiittt  th6 
husband* 


Mr.  Johnson  admitted  th6  lair  laid  d<Wrrt  bjthe  Attorney  - 
General^  but  contended,  that  Mrs.  Rippon  was  a  ^eme  ^o/r 
dealer,  and  had  the  fight  .lii&der  a  d^ial  agreemtitlt  of'  her 
husband,  in  pursuance  of  the  directions  of  the  act  of  assem- 
bly in  such  case  made  and  provided,  to  make  such  con- 
tracts, and  that  having  done  so,  she  was  bound  in  her  per- 
son and  estate  to  fulfil  them.  That  the  bond  in  this  case 
was  given  for  building  a  house  on  a  lot  purchased  by  her  out 
of  the  profit  of  her  dealings  as  a  sole  trader ;  and,  therefore, 
under  the  act,  she  is  clearly  chargeable,  as  well  as  in  justice 
and  good  conscience. 

The  Attometf^enerd^  in  reply,  said,  if  she  had  been  sued 
singly  in  that  case,  coverture  might  have  been  pleaded,  when 
plaintiff  might  have  replied  that  she  was  a  sole  trader  ;  then, 
under  the  act,  she  might  have  been  made  liable.  But  in 
the  present  case,  the  proceedings  themselves  shew,  from  the 
beginning  to  the  end  pf  them,  that  she  was  under  coverture, 
and  there  is  no  allegation,  even  in  the  proceedings,  that  she 
was  a  sole  trader ;  so  that  she  cannot  be  chargeable  upon 
this  bond,  or  in  this  action,  as  she  is  only  stated  to  be  the  wife 
of  Barnard  Rippon* 

The  Judges  were  all  clearly  of  opinion,  that  the  bond  in 
its  present  form  was  originally  void  as  to  her,  and  conse- 
quandy  all  the  proceedings  upon  it  were  void  also.  That 
a  JlsTne  covert  may  be  made  a  sole  trader  under  the  act  of 
assembly,  and  even  in  some  cases  by  the  common  law,  but 
then  that  must  always  be  set  forth  in  the  original  contract, 
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Waiiite     dnd  specially  shewn  in  the  legal  proceedings,  and  alleged  on 
Rjppon  and    I'^cord,  as  it  b  a  deviation  from  the  general  law  of  the  land* 
!L^j    In  the  present  case  there  is  no  such  allegation ;  consequent* 
ly  all  the  proceedings  upon  the  face  of  them  are  absolutely 
void  aa  against  her,  but  are  good  and  valid  against  the  hvBh 
band. 

She  was,  therefore,  dUschaq^ed. 
Fresenty  Bueke,  Grucke,  and  Bat. 


.^ 
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STATE  OF  SOUTH  CAROLINA. 


IN  THE  YEAR  179S. 


Esther  Lynch  ads.  James  Withers,  charie$ton 

TRESPASS  to  try  title  to  land.  i„  ^  eaws  fop 

The  defendant  pleaded  in  bar  a  nonsuit  obtabed  in  1788,  Sd/itt^^liS 

in  an  action  of  ejectment  brought  in  the  name  of  the  lessee  ^?^'^^'   ^^ 

of  Thomas  Smithy  who  claimed  the  land  in  question  ;  and  <^«5  veidiet 

or    judgment 

also  a  verdict  for  the  defendant  and  others,  in  1789,  in  an-  of      noatoit 

,  •  r     •  ^    r  r     i_  1      J     thould  be    a- 

other  action  oi  ejectment,  for  recovery  of  the  same  land,  g^nst     him, 
brought  by  Robert  Smith,  the  heir  at  law  of  the  said  Thomas  *^  ^  ^""^l 

Smith  **"»*'     actiofh 

It  appeared  from  the  pleadings,  that  Thomas  Smithy  the  within     two 
lessor  of  the  plaintiff,  in  the  first  action,  at  the  time  of  bring-  the  determi- 

niition  of  the 
first ;    but    it 

not  oommeneed  whhia  two  yean,  he,  and  an9ther8  claiming^  under  Idm,  shall  be  for  erer  bar- 

tjed  therefrom. 
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Ljnth  ing  it,  was  dead,  and  that  it  was  brought  at  the  instance  of 
WHhert.  ^^^  executors,  who  were  directed  by  his  will  to  sell  the  land 
^""^^"^^^^^  in  dispute,  and  to  give  titles  for  the  same  ;  and  that  they 
also  procured  the  second  action  to  be  brought  in  the  name . 
of  the  heir  at  law.  The  plaintifTs  counsel  contended  that 
the  first  suit  was  a  nullity,  because  brought  in  the  name  of 
a  person  who  was  dead  at  the  time,  and  because  the  execu- 
tors had  only  a  bare  power  to  seU  the  land,  uncoupled  with 
any  interest ;  that  the  right  of  freehold  was  in  the  heir  at 
law  until  a  sale,  and  also  the  right  of  possession ;  and  that» 
therefore,  this  nonsuit  could  not  be  binding  or  operative  on 
him,  or  those  claiming  under  him ;  consequently,  as  the 
present  plaintiff.  Withers^  held  under  Robert  Smithy  who  was 
the  heir  at  law  of  his  father,  Thamas  Smithy  and  had  brought 
only  one  action  of  ejectment,  it  was  contended  the  plaintiff 
was  entitled  to  this  second  action,  to  try  the  right  of  free* 
hold,  under  a  fair  construction  of  the  act  of  assembly. 

The  Judges  after  hearing  the  arguments,  were  unanimous 
in  this  case,  and  Waties,  J.  delivered  the  opinion  of  the 
court  which  was  substantially  as  follows : 
PvweUonDe'  That  the  castas  quoted  from  Porvell  on  Devises^  very 
w«f»,  p.  292.  clearly  evinced  that  the  freehold  of  the  land  belonged  to  the 
heir  at  law,  until  a  sale  by  the  executors  ;  and  that  the  power 
given  to  them,  was  a  mere  naked  one,  without  any  interest 
or  even  right  of  possession,  and  of  course  without  even  a 
right  to  a  possessory  action*  But  admitting  all  this  was: 
given  to  them  by  the  will,  why  were  not  the  suits  brought 
in  their  names  ?  why  in  the  name  of  the  testator  in  the  first, 
and  in  the  name  of  the  heir  at  law  in  the  second  action  { 

If  the  right  of  possession  was  really  in  them,  then  boti^ 
the  actions  were  wrong,  and  therefore  neither  of  them  bind- 
ing on  the  present  plaintiff.  It  would  be  sufficient,  howe- 
ver, for  the  present  plaintiff,  if  only  one  was  wrong  ;  and  if 
the  case  rested  here  we  should  have  no  power  to  put  a  stop 
lo  the  aiition  he  ie  now  brining* 


1 
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Bat  there  is  another  ground,  which  was  not  relied  on  by      L^meh 

ads. 

the  counsel,  upon  which  we  think  we  are  bound  to  give     Withen. 
judgment  for  the  defendant. 

It  appears  that  the  second  suit  which  was  brought  by 
Robert  Smithy  tht  heir  at  law,  in  which  there  was  a  verdict 
ior  defendant,  was  in  1789  ;  that  suit  was  confessedly  well 
brought,  for  the  rig^t  to  the  possession  of  the  freehold  be« 
longed  to  the  heir  until  a  sale  by  the  executors*  But  it  ap- 
pears, that  the  present  action  has  been  commenced  since 
May  J 1794*  The  trespass  complained  of ^  is  stated  in  the 
pleadingSt  to  have  been  committed  at  that  time ;  the  action 
therefore  must  have  been  brought  since,  which  is  five  years 
after  the  first  action  to  try  title  to  the  lands  in  question.  But 
the  act  which  has  been  pleaded  in  bar  to  this  suit,  requires 
*^  that  the  plaintiff  or  any  other  person  claiming  under  him^ 
^  shall  commence  his  second  action  within  two  years  after 
^'  the  first,  otherwise  he  shall  be  for  ever  afterwards  barredi 
^^  and  prohibited  from  bringing  such  second  action."  Now 
the  claim  of  the  present  plaintiff  is  under  the  heir  at  law, 
Robert  Smithy  as  well  as  the  testator,  Thomas  Smith. 

From  the  authorities  before  referred  to  in  Powell^  it  ap- 
pears that  the  right  of  the  testator  was  not  vested  by  the  will 
in  the  esecutors,  and  as  it  could  not  be  in  abeyance,  it  must 
have  remidned  in  the  heir  until  the  executors  devested  him 
by  a  sale,  aad  this  is  admitted  by  the  plaintiff's  couaseL 

The  claim  then  of  the  present  plaintiff,  must  come 
through  Robert  Smithy  from  the  testator ;  and  although  the 
•onveyaoces  are  made  to  him  by  the  executors,  yet  they 
have  onlgr  executed  a  naked  power,  and  the  claim  they  have 
conveyed,  is  necessarily  the  same  claim  which  belonged  to 
Robert  Smithy  the  heir  at  law,  until  the  sale.  As  the  pre- 
sent plaintiff  is  therefore  one  claiming  under  Robert  Smithy 
ag^unst  whom  a  verdict  has  already  been  found,  and  more 
than  two  years  haive  elapsed  since  the  determination  of  that 

*  The  aet  for  changiiig  the  action  of  ejectment  into  that  of  trespan,  b 
•rder  to  try  tiUe  to  laadi,  passed  February,  1791 ,  which  accoants  tot  the  dif- 
ferent Batnre  of  the  first  and  second  actions  mentioned  in  this  case. 
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Lynch       actioo,  we  are  all  of  opinion,  that  he  is  barred  by  the  act, 
Withen:      which  has  been  pleaded  in  bar  to  this  action.    This  is  no 
^^"^''^^^    strained  construction.     If  the  act  is  fuUy  examined,  this 
will  be  found  to  be  the  only  reasonable  construction  which 
Sec  act  of  As-  ^^^  ^  given  to  it.     Before  the  act  was  passed,  a  man  had  a 
ed"  in^'  JSwT  "8^^  ^^^^  ^^  ^^^  action  of  ejectment,  for  the  recovery  of 
Xaw   wo      ^^^**    The  common  law  right  of  bringing  actions  as  often 
as  he  pleased,  had  long  before  been  taken  away  by  the  limit- 
ation act,  in  1712 ;  and  if  a  nonsuit  or  verdict  went  against 
him  in  one  action,  such  nonsuit  or  verdict  was,  by  the  4th 
section  of  the  last  mentioned  act,  definitive  and  conclusive 
against  him. 

The  act  of  1744,  however,  enlarges  this  right,  and  allows 
the  plaintiff  another  chance  of  establishing  his  right,  by  a  se- 
cond action  ;  but  it  allows  it  upon  condition,  that  he^  or  any 
other  person  claiming  under  him^  shall  commence  it  within 
two  years  after  the  determination  of  the  first  action  :  if  he 
fails  to  do  so,  he  loses  all  the  benefit  of  this  law.  This  act 
is  not  therefore  in  derogation  of  the  common  law  right, 
which  had  been  taken  away  before,  by  the  act  of  1712 ;  and 
even  if  it  was,  we  should  not  be  willing  to  give  it  a  strict 
construction  on  that  account. 

The  right  of  suing  indefinitely,  toties  quoties^  &c.  is  a 
mischievous  one,  if  unrestrained.  The  titles  of  our  citi- 
zens nuist  be  tortured  by  unceasing  litigation.  The  restric- 
tion therefore  imposed  by  this  act,  is  a  wise  and  salutary 
one,  and  deserves  rather  to  have  a  liberal  construction. 

It  may  be  thought  that  we  go  too  far,  in  taking  a  ground 
which  was  not  insisted  on  by  the  defendant  himself,  and  is 
not  formally  pleaded.  But  it  is  sufiicient,  if  it  appears  sub- 
stantially in  the  pleadings.  If  there  is  sufficient  matter  ap- 
parent in  them,  it  is  our  duty  to  take  notice  of  it.  The 
want  of  form  in  setting  it  forth,  unless  specially  demurred 
to,  is  not  to  be  regarded,  but  the  substantial  merits  of  the 
case  ;  and  the  court  is  bound  to  give  judgment  according  to 
the  very  right  of  the  case  ;  and  this  is  expressly  enjoined 
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upon  us,  by  the  statute  of  Arm.  which  is  of  force  in  this       Lynch 

state.  Withers. 

For  these  reasons,  we  are  aU  of  opinion^  that  judgment 
should  be  for  the  defendant. 


Present,  Burke,  Grimke  and  Waties* 

N.  B.  For  the  proper  understanding  this  case,  it  is  ne- 
cessary to  inform  the  reader,  that  previous  to  the  year  179U 
the  action  of  ejectment,  had  from  time  immemorial,  been 
the  action  for  trying  tides  to  land  in  this  country.  But  as 
that  action  depended  upon  a  string  of  legal  fictions,  not 
generally  understood,  except  by  professional  men,  the  le» 
l^lature,  by  an  act  passed  on  the  19th  of  February^  1791, 
thought  proper  to  change  the  mode  of  proceedings  in  land 
causes,  from  ejectment  to  the  action  of  trespass  ;  in  which^ 
the  real  name&of  the  real  parUes  were  to  be  mentioned  in 
all  the  proceedings,  and  to  declare  that  it  should  be  as  effec- 
tual for  trying  tides  of  lands  in  this  state,  as  die  former  ac* 
tion  of  ejectment  had  been ;  that  the  jury  should  have  the 
power  to  give  damages  for  mesne  profits  in  the  same  action^ 
and  upon  the  plaintiff's  entering  up  his  judgment,  on  any 
verdict  in  his  favour,  he  should,  in  addition  to  his  execution 
for  damages,  have  his  writ  of  possession.  In  all  other 
respects  it  was  to  have  the  same  effect,  as  a  recovery  would 
bave  had  in  the  former  action  of  ejectment. 
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Charleston  WiLLlAK  HaSELL  G1BBB8  OVatfUt  WiLLlAU  BOONX 

Mitchell. 


The  year  and      UPON  a  rule  to  shcw  cause^  whv  an  execution  fi.  fa* 

day    for    re.  .  ▼  /^  J      J 

newing;   exe-  should  not  be  set  aside,  on  the  ground,  that  more  than  a  year 
to  render  a  and  a  day  had  elapsed  befone  it  was  issued,  without  the 
:ta{y,rS;  judgment  being  renewed  by  a  ati.  fa. 
not'fi^m'^e      '^^®  judgment  was  entered  up  in  this  case  agunst  dc- 
time  of  it*  be-  fendant  on  bond*  on  the  7th  of  Aumst^  1795  ;  fi*  fiu  was 

ing  lodged  in  o        '  ./     »/ 

the    sheriflfs  lodged  the   1st  of  February y  1796 ;  and  on  the  22d  of 
from  'the  last  McLTch^  1796,  the  sheriff  made  a  levy  on  a  tract  of  land, 

day  it  haft  to         «  « 

run  in  court,  and  Sundry  negroes. 

before  its  final 
return  ;    any 

Sonwi   b^'^^a"      ^^  ^^  ^^^  ^^ -^f^^^  ^^^^  *®  defendant  conceiving  that 
defendant        he  had  grounds  oi  equity  against  this  ra^oceeding,  filed  bis 

bimselfl  by  an  .        \  %  .  . 

imancuon  oat  bill  in  equity,  and  on  that  day.  obtained  an  injuncuon,  to 

of    ohancerv 

&c  no^  to  be  &tay  proceedings  on  this  execution*    In  the  month  of  Octo* 

account Tfo^  *^'   1797,  thts  tnjiinction  after  arguiment  was  dissolved; 

SStion  rf'^it,"  an^  on  the  18tb  oF  November  following,  the  sheriff  proceed* 

the  cause   ia  ed  to  advertise  the  property  kried  on,  by  virtue  of  the  above 

restored     to  i    -r      /  •»    j 

the     same  executiaiw     The  present  was  theretore  a  motion,  to  set 

in  before  the  aside  this  executioD^  asf  more  than  a  year  and  a  day  had 

9Jl\w  *  w^  elapsed,  since  it  was  lodged  in  the  sheriff's  office,  and  the 

wK^a  she-  advertising  on  the  part  of  the  sheriff  of  the  property  for 

riff  has  made  33!^  qu  the  18th  of  November y  1797. 

a  levj'  by  vir- 
tue of  a^.  fa. 

eeed   to  sell       In  support  of  this  motion,  it  was  contended,  that  as  this 
and  day^witfii^  cxecution  was  lodged  in  the  sheriff's  office  on  the  1st  of 
by' a  7d!''^^.  Februanjy  1796,  it  lost  its  active  energy  after  the  2d  day  of 
he  Is* ouf^^f  ^^^^^^^ni-i  1797 y  the  year  and  day  having  then  expired; 
office,  for  he  and  that  it  was  absolutely  necessary  by  the  rules  of  the  com* 

who      begins  ,  /      "^ 

an  execution  moa  law,  and  the  practice  of  this  courts  that  a  scu  feu  to 
revive  the  judgment  should  have  issued,  and  a  new  execu- 
tion taken  out,  before  the  sheriff  was  authorized  to  proceed* 
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For  the  plaintiiF,  in  reply,  it  was  argued,  that  although  Glbbcs 
twelve  cakndar  monihs  had  expired,  from  the  time  of  lodg-  Mitchell, 
ing  the*  execution  in  the  sheri't's  office,  say  from  the  1st  of 
February^  1796,  to  the  2d  of  Ftbruary^  1797,  yet  the  txecu- 
tion  had  a  further  day  in  coun,  to  wit,  to  the  22d  Marchy 
17.)6,  being  the  day  on  which  the  said  execution  was  re- 
turnable, and  ten  days  after,  which  carried  it  down  to  the 
2d  day  of  April^  1796 ;  and  from  that  day,  to  wit,  the  2d 
day  of  Apnly  1796,  and  not  the  1st  of  February y  1790,  the 
year  and  day  for  renewing  the  execution,  should,  and  ought 
to  be  computed  or  calculatid;  which  according  to  the 
course  of  proceedings  would  have  made  the  renewal  good^ 
(if  it  had  been  necessary  in  this  case,)  at  any  time  during 
the  2d  day  of  Aprils  1797  ;  and  in  support  of  this  position,' 
the  defendant's  counsel  relied  upon  the  fair  construction  of 
die  act  of  1791,  which  enacts,  "  that  all  sheriffs  shall  have 
^  ten  days  after  the  return  day,  to  settle  their  accounts  and 
**  make  their  returns  to  executions.'* 

That  no  sheriff  could  be  compelled  to  return  an  execu- 
tion, till  the  10th  day  after  the  return  day  ;    consequently^ 
the  year  and  day  for  issuing  a  new  execution,  must  be  com- 
puted from  the  end  of  this  10th  day,  which  is  its  last  day  in 
court.     Admitting  this  to  be  the  true  construction  of  law 
and  practice  upon  this  subject,  it  was  then  contended,  that 
the  injunction  obtained  out  of  the  court  of  chancery,  was 
on  the  1st  of  Aprils  1797,  when  the  execution  had  one  day 
in  bank,  for  its  return  ;  then  it  was,  that  this  injunction  ar- 
rested and  stopped  all  the  proceedings   below  ;  and  from 
that  period,  till  the  month  of  October  following,  every  thing 
at  common  law  remained  suspended  by  the  act  of  the  de- 
fendant himself,  so  that  no  part  of  the  time  of  this  suspen- 
sion could  be  taken  into  the  computation.     The  plaintiff, 
therefore,  it  was  said,  had  until  one  day  after  the  dissolu- 
tion of  the  injunction,  to  renew  his  execution  if  it  had  been 
necessary*     But  as  there  had  been  a  levy  made  on  defend- 
ant's property,  particularly  on  the  negroes,  soon  after  it  was 
lodged,  there  was  no  occasion  for  the  renewal  of  the  execu* 
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Gibbe*  lion,  because  it  is  a  well  known  rule  of  law,  that  the  levy  bjr 
MitchriL  *  sheriff,  under  a  ji.  fa.  devests  the  property  out  of  4«- 
S^^'^^^'V'  fendant,  and  vests  it  in  the  sheriff;  so  that  he  may  sell  it  ait 
any  time  afterwards  when  he  pleases ;  even  after  he  is  out 
of  office.  The  conduct  therefore  of  the  sheriff  in  proceed* 
ing  to  advertise  and  sell  the  property,  on,  or  immediately 
after  the  injunction  was  dissolved,  was  regular,  and  per- 
fecdy  consistent  with  the  rules  of  law,  and  that  the  defend-* 
ant  should  not  be  allowed  to  come  in  and  take  advantage  oC 
his  own  wrong ;  a  delay  occasioned  by  his  own  act* 

This  being  a  new  point,  and  turning  very  much  upon  tho 
practice  of  the  court,  the  judges  took  an  opportunity  of  con* 
Aulting  the  prothonotary,  who  had  been  an  old  and  experts 
enced  practitioner  at  the  bar,  and  he  reported  to  them,  that 
the  ancient  practice  in  this  state  had  been,  to  compute  thei 
time  that  an  execution  had  to  run,  or  in  other  words  ita 
active  energy,  before  a  renewal  of  the  judgment  by  a  sci.fam 
was  necessary',  was  from  its  laat  day  in  courts  whatever  that 
was  ;  and  not  from  the  day  of  lodging  it  in  the  sherijf^s 
office.  That  divers  acts  of  assembly,  had  at  different  timeft 
altered  or  varied  the  time  for  returns  of  executions ;  bu]b 
whatever  variations  there  might  have  been,  the  last  day.  ia 
court  was  the  time  from  which  a  calculation  was  to  haye  its 
commencement ;  for  it  often  happened,  that  an  execution 
was  lodged  in  the  sherifTs  office,  one  or  two  months  before 
.the  time  of  its  return ;  and  the  sheriff  could  not  be  com* 
pelled  to  make  such  return,  till  the  last  day  allowed  by  Iaw« 
for  that  purpose ;  and  until  tliU  return  was  made;,  it  could 
not  appear  that  the  judgment  was  unsatisfied ;  for  these: 
reasons,  the  court  h^d  been  in  th^  practice  of  making  all  ici. 
calculations  from  that  time. 

The  court  after  this  information  from  the  prodionotarjr^ 

and  from  the  nature  and  reason  of  the  thing,  upon  ptkici- 

Vi  pies,  was  of  opinion  finally,  that  the  termination  of  the  last 

day  which  an  execudon  had  in  court,  and  not  the  day  o£ 
lodging  it  in  the  sheriff's  office,  was  the  period  from  which, 
jthe  calculation  of  the  year  and  day  was  to  commoiQe  'p  andd 
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that  a  year  and  day  for  renewal  of  the  judgment  by  a  acufii*  Gibbet 
must  expire  from  that  time,  before  the  law  would  presume  Mitchetl. 
that  the  judgment  was  satisfied.  That  the  ten  additional  s^'^o^ 
days  allowed  by  the  act  of  1791,  to  the  sheriffs  for  tetding 
their  accounts,  and  making  the  returns  of  all  executions, 
justified  the  principle  of  this  construction ;  because  in  gene- 
ral, plaintiffs  did  not  press  their  executions  till  the  last  pe« 
riod  necessary  by  law,  for  compelling  payment  from  tbeit 
debtors ;  and  as  in  general,  a  great  number  of  executions 
were  put  into  a  sheriff's  hands,  just  time  enough  by  l^w  for 
advertising  and  selling  the  property  of  defendants,  it  was 
but  reasonable,  that  a  few  days  should  be  allowed  the  sheriff 
to  make  his  title  deeds,  and  collect  the  money  before  the 
final  return  of  an  execution,  which  was  to  be  binding  on 
himself,  and  alt  the  parties ;  hence  the  policy  of  the  law  of 
1791,  for  allowing  these  additional  ten  days  of  indulgence 
beyond  the  return  day  of  the  court,  for  the  return  of  all 
executions.* 

With  respect  to  the  operation  of  the  injunction  out  of 
chancery,  it  did  not  alter  or  vary  the  right  of  the  plaintiff  in 
||>e  least,  for  the  moment  it  was  dissolved,  it  left  the  cause 
exacdy  in  die  same  situauon  where  it  found  it ;  and  that  in  |  j^  ^^, 
aD  cases  where  executions  have  been  suspended  by  injunc-  }  ^^^'  ^• 
dons  out  of  chancery,  or  writs  of  error,  or  the  like,  there 
was  no  occasion  for  a  renewal  of  the  judgment  by  a  sci.  feu 
S  Burr*  660.  one  of  the  ends  of  a  scire  facias  before  suing 
out  an  execuuon,  was,  to  guard  against  a  surprise  upon  the 
defendant.  But  surely,  he  ought  not  to  be  allowed  to  take 
advantage  of  a  delay,  which  he  himself  had  occasioned,  by- 
taking  all  methods  to  effect  it.  { 

As  the  execution  in  this  case,  had  one  day  in  couit  when 
the  injutiction  suspended  it,  the  plaindff  had  all  that  day 
to  have  renewed  his  execution,  if  he  had  thought  proper } 
«r  if  the  law  had  rendered  it  necessary.  But  the  court  was. 
€^  opinion,  that  such  renewal  was  unnecessary,  for  the  she* 

*  This  b  Mmtrary  to  tiie  EngtUh  pmetiee  vhioh  CAlooUtei  the  jretr  hf 
cdendar  months,  1  Str.  SOf .  but  ttie  alterations  made  by  our  acts  ^  aSftejtt<« 
Sir*  justify  tbedemtin  frem  tfa«  practise  in  WeatmmUr-UatL 
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rifF  had,  by  virtue  of  the  execution,  made  a  regular  levy  oa 
defendant's  property  on  the  22d  of  March^  1796,  wUch 
gave  him  a  qualified  prop(^rty  in  the  negroes  ;  so  that  the 
moment  he  was  unfettered  by  the  injunction,  he  had  a  right 
to  go  on  and  complete  the  sale,  and  raise  the  money ;  nay, 
he  not  only  had  a  right  to  go  on,  but  was  bound  to  do  so, 
even  if  he  was  out  of  office  at  the  time,  for  he  who  begins 
must  end  the  execution.  1  Salk*  323.    2  Ld*  Raym*  1074* 


Rule  discharged  with  costs. 
Present,  Burke,  Waties  and  Bat. 


*J 


J!hsirict,i79S, 

Attiichnients 
iBsueO  by  ma- 

Sistratcs    un- 
er  Uie  act  of 
1788,   are    to 
be     returneil 
^into  tlie  pro- 
tiionotai7  8 
office,     and 
proceeded   in 
agi'ceable     to 
tlie     old     at- 
tachment act 
of  1744.    The 
rules     and 
practice     of 
tlie       coQntT 
•Qiirts  arc  not 
applicable    to 


Fabre  against  Bower* 

CASE  on  attachment* 
:  The  attachment  in  this  case,  had  been  issued  by  a  justice 
of  the  peace,  under  the  act  of  1788,  and  returned  into  the 
clerk's  office  of  the  court  of  common  pleas,  and  a  judgment 
obtained  against  the  garnishee,  for  not  making  a  due  return 
to  it,  agrteably  to  the  terms  of  the  old  attachment  act. 

A  motion  was  made,  by  Mr.  Jf'Cally  to  set  aside  this 
judgment  because  there  had  been  no  previous  order  of 
court  made,  for  the  garnishee  to  make  his  return,  agreea- 
bly to  the  4th  clause  of  the  county  court  act,  passed  in 
1 785,  which  required  such  order. 


Mr.  Trezcvafitj  contra,  said  there  was  no  occasion  for 
such  order  in  the  present  case,  for  this  attachment  had  been 
issued,  under  the  act  of  1788,  which  authorized  justices  of 
the  peace  in  districts  where  no  county  courts  were  esta- 
blished, to  issue  attachments  in  certain  cases,  and  to  make 
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them  returnable  to  the  court  of  common  pleas,  where  the 
proceedingaT  were  to  be  agreeably  to  the  attachment  act ; 
and  this  act  required  no  such  order,  but  made  the  garnishee 
liable  on  making  default,  in  not  making  his  return  on  oath, 
on  the  return  of  the  writ. 

He  admitted,  that  the  county  court  act  required  an  order 
of  court  to  be  made  on  a  garnishee,  in  cases  commenced  in 
those  inferior  courts,  as  contended  for  by  the  gendeman  in 
favour  of  the  motion  in  the  present  case  ;  but  he  said  in 
cases,  such  as  the  one  before  the  court,  the  county  court  act 
had  no  bearing  upon  it ;  it  had  nothing  to  do  with  it ;  this 
case  depended  on  the  act  of  1 788,  and  the  attachment  act  of 
1744,  and  steered  entirely  clear  of  the  county  court  act 
of  1785. 

The  Attomey'General  bbserved,  that  the  act  of  1788^ 
was  intended  to  enlarge  the  old  attachment  act  of  1744,  by 
enabling  magistrates  to  issue  attachments,  where  persons 
were  in  the  act  of  removing  out  of  the  state,  and  were  likely 
to  be  without  the  jurisdiction  of  our  courts,  before  a  writ 
could  be  obtained  from  the  prothonotary's  office  of  the  court 
of  common  pleas.  But  when  that  writ  was  once  served,  it 
was  to  be  returned  into  the  prothonotary's  office,  and  the 
case  proceeded  in,  against  all  persons  concerned,  agreeably 
Id  the  attachment  act  of  1744. 

•  ^  • 

By  the  Court.  The  confusion  which  has  so  often  arisen 
m  cases  of  this  kind,  has  been  owing  to  the  practitioners  of 
the  bar,  blending  all  these  acts  together,  and  considering 
them  as  made  in  pari  materia  ;  whereas,  they  are  distinct  in 
their  nature  and  objects.  The  county  court  act,  created 
new  jurisdictions  unknown  in  law  before,  and  regulated  the 
practice  in  those  jurisdictions  ;  they  are  local  in  their  na- 
ture, and  circumscribed  in  their  limits ;  and  the  rules  pre- 
scribed in  the  act  of  1785,  are  peculiarly  adapted  to  those 
inferior  courts,  and  to  them  only.  Whereas,  the  act  of 
1788,  was  auxiliary  to,  and  came  in  aid  of  the  old  attach- 
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ment  act  of  1744,  by  enaUing  magktnftes  to  isfoe  out  writs 
of  attachmeiit  in  ceitain  cases  mentioned  in  the  act,  imd  tx> 
make  them  returnable  into  die  court  of  common  pleaai 
where  they  were  to  be  proceeded  in,  agreeaUy  to  the  temft 
of  this  last-mendoned  act* 


Rule  to  set  aside  the  judgment  discharged. 

Present  Waties  and  Bay  ;  Burke  and  Grimkb,  noc 
present  at'  the  argument,  but  afterwards  concurred  in  this 
decision. 


0haHe9tott 
iKtlrtcf,!  798. 


Charles  Browh  against  The  Rev.  Thomas  Prost« 


ITonrait  The      TR  ESP  ASS  to  try  tide  to  land. 

correct     rule 

of  lav  in  such      This  was  an  action  of  trespass  to  try  title  to  a  tract  of  land 

ccse  ift  where 

there  it  a  to-  near  Georgetown^  before  Mr.  Justice  Burke^  in  which  there 
eTidenecT  or  ^^  ^  verdict  for  the  plaintiff. 

otiiy"iSu  or  '^^  present  was,  therefore,  a  motion  for  a  new  triri,  ott 
trinai  pr^  ^^^  grounds  :  1st.  That  the  judge  ought  to  have  M^ered  a 
aoppoit  anao-  nonsuit  on  die  trial,  and  should  not  have  permitted  the  case 
ought  to  m-  to  have  gone  to  a  jury;  and,  2dly.  That  the  verdict  or  find- 

rect  a  noiitutt,   .  •  i  •  « 

as  it  would  be  mg  was  wiihout  evidence  to  support  it. 
Uiing^to^Mnd  From  the  report  of  the  judge,  it  appeared  diat  the  tides 
ported  ^cauM  ®^  ''^^  ^"^  parties  in  this  case  were  of  an  ancient  origin^ 
^^i"<7-  and  were  traced  down  through  a  number  of  claimants  and 
there  is  tci»u.  proprietors,  to  the  pardes  in  this  suit,  and  both  claimed  by 
of  a  doubtnii  deeds  of  conveyance  either  actually  produced  or  account^ 

jiature,  or  de-     ^  g, 

Kniding  on  a   ed  lOr. 
ng  trsin  of 
ciroumstanees,  or  on  faeti  eontradictorj  in  themselres,  or  whieh  admit  of  different  interpre** 
tations  ;  in  such  cases  the  court  should  send  tlie  case  to  the  jurf,  to  determiae  betweeu  thtf 
parties,  and  not  cut  tlie  plHiotiiT  off  from  a  chance  of  justice. 

Jurors  are  the  oonsUlutional  judges  of  facts  and  ctroumstances^  and  It  is  not  for  the  coiirt  (• 
infer  tha(  their  terdiets  are  wrong,  unless  some  rule  of  etidenoe  or  principle  of  law  is  violsted. 

But  in  very  intncate  and  <louhtlul  cases,  notwithstanding  the  finding  of  a  jttry,  the  judge* 
willt  in  the  exercise  of  their  extraordinary  diseretioa,  iu  sone  cases  order  a  new  trials  toai 
tlie  ends  of  justice  majr  be  the  better  ascertained. 


p^ 
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They  both  claimed  under  Landgrave  Thomas  Smithy  wha  Brown 
bad  a  baroDy  of  24,0CX)  acr^s  of  land  granted  to  him,  by  the  Frost. 
Conner  lords  proprietors  of  South  CaroBna^  in  that  part  of  the 
country,  and  the  land  in  question  was  a  part  of  this  barony^ 
which  had  been  by  him,  ch-  his  heirs  or  representatives,  di- 
vided and  subdivided  into  a  great  number  of  portions  or  sub* 
divisions  among  the  numerous  branches  of  his  family,  who^ 
on  their  parts,  again  sold  out  their  proportions  to  various, 
purchasers,  at  different  periods,  as  best  suited  their  conve- 
nience. 

The  defendant,  on  his  part,  produced  regular  conveyances 
down  from  the  landgrave  to  the  party  under  whom  he  claim- 
ed, but  was  not  able  sufficiently  to  fix  the  location,  or  shew 
ip  what  part  of  the  barony  the  land  he  claimed  was  situ* 
ated. 

The  plaintiff,  on  the  other  hand,  was  more  fortunate  in 
ascertaining  his  location,  and  in  shewing  where  the  land  he 
claimed  within  the  barony  lay,  by  different  surveyors,  and 
^iso  by  witnesses  who  proved  and  identified  the  land  in  po6« 
session  of  several  of  the  parties  through  whom  he  claimed 
his  title.  But  in  the  course  of  the  evidence  offered  on  the 
trial,  it  appeared  that  the  deeds  which  formed  one  of  the 
links  of  his  chain  of  tide  was  wandng  ;  that  is  to  say,  the 
conveyance  from  the  landgrave  to  his  son-in«law,  Benjamin, 
Waringy  through  whom  the  plaintiff  claimed,  was  not  to  be 
found  ;  all  the  others  were  regular  and  substantiated,  agree- 
ahlv  to  the  rules  of  law«  As  soon  as  this  defect  in  the  evi^ 
dence  in  support  of  the  plaintiff's  claim  was  discovered,  the 
defendant's  counsel,  Mr.  Edward  RtUkdge^  moved  for  a 
nonsuit,  which  was  opposed  by  the  plaintiff's  cbunsel,  who 
stated  to  the  court,  that  his  client  would  prove  the  existence 
and  loss  of  the  deed  wanting,  to  the  satisfaction  of  the  jury. 
The  presiding  judge,  therefore,  refused  the  motion  for  a 
nonsuit,  and  permitted  the  plaintiff  to  go  into  this  kind  of 
testimony.  The  plaintiff  then  proved  by  one  or  two  wit- 
nesses, that  Mr*  Alhton^  who  was  executor  of  one  of  the  an- 
cestors of  one  of  the  parties  under  whom  he  claimed^  during; 
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V. 

Frost. 


Brovn  ^^  revolutionary  war,  had  his  dwelling-house  destroyed  by 
fire,  and  among  other  things  lost  a  number  of  valuable  pa- 
pers ;  (though  some  of  them  were  saved  ;)  that  he  complain- 
ed much  at  the  time  of  the  loss  of  his  papers,  and  of  some 
of  his  title  deeds  for  his  lands*  Among  the  fcxv  saved  and 
prese)'ved  from  the  jlames^  one  deed  vr2iS  found  and  produced^ 
which  recited  this  dted  of  conveyance  wanted^  from  the  land- 
grave to  his  son-in-law,  Benjamin  Waring.  Upon  this  tes- 
timony  to  the  jury,  the  plaintiff  said  he  was  willing  to  rest 
his  cause. 

At  this  stage  a  nonsuit  was  again  called  for  by  the  de- 
fendant's attorney,  but  the  judge  a  second  time  refused  it, 
and  permitted  the  cause,  under  all  the  circumstances  of  the 
oase,  to  go  to  the  jury,  who  found  a  verdict  for  the  plaintiff. 

In  support  of  the  present  motion,  the  Attorney 'General 
and  Mr.  Edward  Rutledge  contended,  that  the  judge  should 
have  ordered  a  nonsuit  to  have  been  entered,  as  so  material' 
d  link  of  the  chain  of  title  was  wanting.  That  from  the 
plaiiitiff 's  own  shewing,  he  said  he  proved  the  land  originally 
to  have  belonged  to  Landgrave  Thomas  Smithy  and  as  no 
conveyance  was  produced  from  him,  the  law  would  infer 
that  the  land  was  still  vested  in  his  heir  at  law.  That  every 
man  in  this  action  must  recover  by  the  strength  of  his  own 
title,  and  not  by  the  weakness  of  his  adversary's ;  and  if  he 
shews  himself,  or  it  is  proved  by  the  defendant,  that  the  tide 
is  in  another,  it  is  sufficient  to  destroy  his  right  of  action. 
That,  therefore,  upon  this  ground,  the  judge  who  tried  the' 
cause  should,  in  the  first  instance,  have  directed  the  nonsuit 
moved  for.  But  admitting  that  he  had  a  right  by  law  to  go 
into  the  supple  tor}'  evidence  contended  for,  he  had  totally 
failed  in  proving  the  existence  or  loss  of  the  deed  wanting. 
It  was  hardly  necessary  for  him,  he  said,  to  urge  the  rules 
of  law,  which  were  so  well  and  universally  known,  with  re- 
gard  to  the  loss'  of  deeds.  That  the  party  must  prove, 
1st.  Tliat  such  a  deed  once  existed  ;  2d.  That  it  has  been 
lost  of  destroyed,  and  that  diligent  search  has  been  made 
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%r  it  in  a  proper  place,  and  that  it  cannot  be  found  ;  or, 
3d.  That  it  is  in  the  hands  of  your  adversary,  who  refuses 
to  deliver  it.  After  this  is  done,  you  may  give  a  reasonable 
proof  of  the  contents  of  such  deed,  or  oflFer  a  copy  in  evi-  3  »»«.  553. 
dence.  But,  he  asked,  had  this  been  done  in  the  present 
case  ?  He  was  bold  to  say  it  had  not.  No  proof  was  of* 
fered  by  any  person  who  ever  saw  this  deed,  l^hat  a  house 
was  destroyed  by  fire,  he  admitted ;  and  that  some  title-' 
deeds  for  land  might  have  been  destroyed,  he  also  admit- 
ted ;  but  there  was  no  proof  that  this  deed  (wanting)  was 
among  those  which  were  so  destroyed.  It  was  true,  he  said, 
that  a  deed  said  to  have  been  among  those  saved,  contained 
a  recital  of  a  deed  from  Landgrave  Thomas  Smith  to  Benja^ 
min  Waring;  but  this,  he  contended,  was  too  vague  and  m« 
definite  even  to  raise  the  slightest  presumption  upoii.  No 
copy  was  offerdid  in  evidence  from  the  records,  nor  the  least 
testimony  of  the  contents  of  it.  It  was  a  bare  recital  of 
Benjamin  Waring  hiinself,  under  whom  the  plaintiff  claims. 
There  was  nothing,  therefore,  from  the  whole  of  thi^  suppie- 
tory  testimony  offered,  to  raise  a  presumption  strong  enough 
in  law  to  justify  the  judge  in  leaving  it  to  the  jury  to  deter- 
mine whether  this  deed  ever  existed  or  not  ?  or  whether  it 
was  destroyed  or  not  ?  or  even  whether  its  contents  amount- 
ed to  a  transfer  of  the  land  in  question  from  the  landgrave 
to  Benjamin  Waring  or  not  ?  If,  therefore,  the  whole  of 
this  unsubstantial  fabric  vanishes  in  air,  what  was  there  to 
submit  to  a  jury  ?  Not  one  circumstance  of  sufficient  so- 
lidity bad  been  offered,  that  came  within  any  one  of  the  rules 
of  evidence. 

A  nonsuit,  therefore,  upon  the  second  motion,  ought 
clearly  to  have  been  ordered,  as  soon  as  this  suppletory  evi- 
ilence  closed.  And  the  judge,  in  refusing  it,  and  submit- 
ting to  the  jury  this  kind  of  unsubstantial  testimony,  was 
guilty  of  misdirection.  And  for  this  purpose  he  relied  on 
Cowp.  214.  where  the  judge  (Baron  Eyre)  left  it  to  the  jury 
to  determine,  whether  37  years  non-payment  of  quit-rent 
did  not  amount  to  presumptive  evidence  that  it  had  been  re- 
VoL.  n.  R 
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Brovft       Leased  or  exunguiabed ;  and  the  jury  found  diat  it  did. 
FiW        '^^^  ^^  deemed  a  miadirection  in  the  judge,  aod  a  nev 

trial  waa  ordered  on  ihe  ground  of  this  miadirection^  iKid 

because  the  verdict  was  against  biw. 

Again,  he  said,  a  verdict  without  antf  evidence  at  aU^  as 

in  the  present  caat^  or  against  plain  evidence^  or  against  law, 

ought  not  CO  stand ;  there  ought  to  be  a  new  trial,     a  Burr* 

1525. 

Mr.  Johnson^  in  reply,  observed,  that  it  would  have  been 
denying  the  plaintiflF  a  manifest  right,  to  have  deprived  him 
p[  the  benefit  of  the  evidence  offered,  to  prove  the  existence 
and  loss  of  the  deed  in  question,  by  ordering  a  nonsuit  in 
the  first  instance  ;  and  still  more  so,  after  it  was  offered,  to 
have  taken  it  from  the  jury,  and  cut  him  off  from  the  bene- 
fit of  their  verdict,  by  granting  the  second  motion,  without 
submitting  it  to  their  consideration.  He  admitted,  that  in 
cases  where  there  was  a  total  defect  of  evidence,  the  court 
would  and  ought  to  order  a  nonsuit.  But,  in  this  case,  a 
great  desd  of  evidence  had  been  offered  to  d:ie  jury,  both  oral 
and  written.  In  the  first  place,  a  regular  chain  of  titles  had 
been  traced  up  from  the  plaintiff  in  this  action  to  Benjamin 
Waring^  the  son-in-Jaw  of  the  old  landgrave.  All  these 
had  been  delivered  over  to  the  plaintiff  by  the  party  from 
whom  he  purchased,  which  was  strong  presumptive  evidence 
of  the  right,  because  ancient  title  deeds  generally  accom« 
pany  the  right  to  the  freehold  ;  and  only  a  single  link  was 
wanting  to  carry  it  up  to  the  landgrave  himself.  In  the  next 
place,  it  was  proved,  that  the  dwelling-house  of  the  executor 
of  one  of  the  ancestors  of  one  of  the  parties  under  whom  the 
plaintiff  claims,  had  been  destroyed  by  fire,  and  among  other 
Aings,  a  number  of  deeds  and  papers,  and  that  the  owner  of 
Ihe  house  complained,  at  the  time,  of  the  loss  of  some  of  his 
papers  and  title  deeds  for  his  lands,  at  a  time  when  he  was 
smarting  under  hb  losses,  which  could  not  have  been  in- 
tended fo  bolster  up  an  unfounded  claim  at  some  future 
^y,  but  expressed  with  the  utmost  sincerity  of  soul  to  his 
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neighboan  ajc  the  time  of  his  oalaoau^*  And^  lastly^  it  ap-  Browit 
peared  fit>m  one  of  the  deeds  saved  from  the  flames,  that  p^gt. 
this  deed  from  the  laadgrare  to  Benfomin  IVarii^  ifras  par« 
ticolariy  mentioned  and  recited,  as  a  deed  which  had  been 
made  atid  esteemed  with  ail  due  and  legal  solcmnitiesk  This 
was  also  an  ancient  deed,  and  could  not  be  supposed  to  have 
been  fabricated  for  the  purpose  of  supporting  the  i^aintiflTlB 
present  suit..'  All  these  circumstances,  he  said^  formed  suck 
a  dia^s  of  testimony,  as  could  not  well  be  resisted ;  and  'lA 
would  have  beeti  the  height  of  injustice  to  have  withheld  it 
from  the  jury,  by  ordering  the  nonsuiu  The  presiding 
judge  did,  therefore,  what  Was  proper  and  right  in  submit* 
ting  the  whole  to  the  jury,  to  form  their  conclusions  upon 
them ;  and  having  done  so,  there  are  no  grounds  to  call 
their  verdict  in  question. 

It  cannot,  therefore,  be  said  to  be  a  verdict  without  evi« 
dence,  f^r  there  was  a  great  deal  of  evidence  ofiered.  Nor 
one  against  evidenee  i  that  is  not  alleged*  Nor  is  it  a  vei^ 
diet  against  law  ;  for  if  the  jury  were  of  opinion  the  deed 
in  question  ever  existed,  and  was  lost,  it  was  a  finding  war* 
ranted  both  in  law  and  in  fact.  They  were  the  constitu* 
tional  judges  of  facts,  and  where  law  and  facts  are  blended 
together,  their  finding  is  conclusive  and  binding  f  and  having 
done  so,  there  are  no  legal  grounds  for  setting  their  verdict 
aside* 

The  Judges,  after  hearing  arguments,  were  of  opinion, 
that  where  a  link  of  a  long  chain  of  tides  is  alleged  to  be  lost 
or  destroyed,  as  in  the  present  case,  a  considerate  degree  of 
latitude  was  perfectly  allowable,  in  order  to  reach  the  justice 
of  a  case  of  this  complexion.  They  were,  therefore,  clearly 
of  opinion,  that  the  presiding  judge  did  right  in  not  ordering 
a  nonsuit  in  the  first  instance.  The  correct  rule  of  law,  in 
eases  of  this  sort,  they  took  Uo  be  this :  that  wherever  there 
was  a  total  failure  of  testimony  or  evidence  offered  to  a  jury 
in  support  of  an  action,  there  it  was  the  duty'of  the  judge  to 
«rder  a  nonsuit,  because  it  would  be  a  nugatory  act  to  send 
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si(ch  an  unsupported  cause  to  a  juiy.  But  wherever  thete 
was  testimony,  although  of  a  doubtful  nature,  or  a  traia  of 
facts  which  were  contradictory  in  themselves,  or  whidi  ad-^ 
mitttd  of  different  interpretaiiona ;  in  all  such  cases,  the 
court  ought  to  send  it  to  the  jury,  ultimately  to  deteroiino 
between  the  parties.  In  cases,  too,  where  the  general  issue 
is  pleaded,  juries  have  a  great  latitude,  and  may  even  find 
a  detd  of  themselves^  if  they  know  it,  although  not  shewn 
by  either  of  the  parties.  So  also  they  may  find  a  matter  of 
record^  though  not  shewn  in  evidence,  (contrary  to  opinions 
formerly  held  on  this  subject,)  and  as  they  may  find  such 
record,  so,  by  parity  of  reasoning,  they  may  take  instructiooL 

pJffmL  410,     concerning  it,  from  every  circumstance  which  carries  the  ap^ 
pearanve  of  truth* 

Upon  these  grounds,  also,  the  judges  were  of  opinion, 
that  the  presiding  judge  acted  properly  in  not  ordering  a 
nonsuit  on  the  second  motion  for  that  purpose,  but  was  re« 
gular  in  sending  it  to  the  jury,  after  the  suppletory  evidence 
was  given.  What  were  the  points  then  submitted  to  them  I 
Why,  whether  this  deed  (supposed  to  have  been  lost  or  de-^ 
stroyed)  ever  existed  or  not ;  and,  secondly,  if  it  did,  whe- 
ther its  loss  was  sufficiently  accounted  for  or  not.  I'hese 
were  facts  very  proper  for  their  consideration  ;  they  were, 
under  all  the  circumstances  of  this  case,  fairly  and  regularly 
submitted  to  them,  and  this  court  has  no  legal  grounds  to 
say  that  their  verdict  is  either  against  law  or  evidence. 

t  Star.  397.  But  the  judges  said  they  had  a  discretionary  power  of 
ordering  new  trials  in  cases  of  great  intricacy  or  doubt,  for 
the  attainment  of  justice,  without  invading  the  province  of 
a  jury  on  the  one  hand,  or  of  impeaching  verdicts  upon  le- 
gal grounds  on  the  other.  And  this  case  appeared  to  them 
to  be  one  of  this  complexion.  The  parties  all  claimed  u&- 
der  one  of  the  earliest  grants  made  by  the  former  lords  pro* 
prietors  of  South  Carolina^  and  by  ancient  conveyances. 
That  the  subdivisions  of  this  barony  were  made  by  surveyors 
of  the  parties'  own  choosing,  and  there  might  be  much  light 
thrown  upon  the  location  of  the  lands  mentioned  in  the  dc<- 


■ 

i 
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-feiKlant^s  deed,  which  appeared  to  be  involved  in  much 
doubt  and  obscurity.  That  there  was  still  some  doubt  and 
uncertainty  on  the  part  of  the  plaintiflp,  about  the  existence 
and  loss  of  the  deed  Irom  the  old  landgrave  to  Waring^  not- 
withstanding the  finding  of  the  jury,  as  the  only  mention 
made  of  it  was  the  recital  in  another  deed,  not  between  the 
same  parties,  but  by  a  person  interested  in  the  establishment 
•f  this  deed  to  himself. 

For  all  these  reasons,  they  thought  it  for  the  furtherance 
of  jofltice  to  order  a  new  trial,  that  this  case  might  be  tried 
before  another  jury^  who  probably  may  not  have  heard  so 
much  of  the  case  as  the  one  who  tried  the  cause  ;  and  the  mor& 
especially,  as  it  would,  in  that  case,  be  only  putting  the 
defendant  exactly  in  the  situation  in  which  the  plaintiff 
would  haoe  been^  if  the  verdict  had  been  in  the  defendants 
favour  ;  for  in  that  event  he  would,  as  a  matter  of  right, 
have  been  entided  to  another  action,  under  the  act  of  1744, 
without  impeaching  the  verdict  of  a  jury* 

! 

Rule  for  new  trial  made  absolute,  without  costs. 
Present,  Burke,  Grimke,  Waties  and  Bay. 


The  Rev.  Thomas  Frost  ads.  Charles  Brown. 

TRESPASS  to  try  title  to  land.  Whertathmi 

This  was  a  second  trial  at  Georgetown^  for  the  same  tract  J^J?  ihrJourt 

•f  land  mentioned  in  the  foregoing  case,  in  which  defendant  ^*g,^,I7ilt^7f- 

was  the  principal  actor,  the  plaintiff  in  the  former  case  hav-  ^<^»*  *w**  ^**'*- 

r  r  7  r  ^  cun*ing;     ver- 

ing  had  a  verdict  in  his  favour.     This  second  action  was  <i»cts  in  fevour 

,  of   the  plain- 

tried  before  Mr.  Justice  Grimke,  and  the  circumstances  tifT,      unless 

wariedlitde  from  those  mentioned  in  the  former  trial.  ^q  of   evl- 

The  same  evidence  was  offered,  and  the  same  motions  cipJe*onaw  b 

tox  nonsuits  were  made,  at  different  stages  of  the  case,  as  ▼*^*»^^- 
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Fi-ost       had  been  made  on  the  fonner  trial,  but  overruled  for  the 

Br^Q.       same  reasons,  as  the  presiding  judge  did  not  wish  to  deprive 

\t^'>^^'^/    the  plaintiff,  in  his  second  trial,  from  an  opportunity  of  go^ 

ing  fully  into  the  case  again.    But  anew  ground  was  taken^ 

which  had  not  been  urged  on  the  former  trial,  to  wit,  that 

this  action  would  not  lay,  because  the  plaintiff  had  lost  his 

right  of  entry,  as  he  had  never  "commenced  any  acti<ni,  or 

made  any  entry,  either  himself  or  by  those  under  whom  he 

claimed,  for  more  than  sixty  years  last  past,  lliat  die  plain- 

$Blaek.ConL  tiff  is  bound  to  allege  seisin  of  the  lands  and  teaemenia  in 

195.  ' 

himself,  or  in  some  one  under  whom  he  claims,  and  then  de-* 
rive  the  right  from  the  person  so  seised  to  himself^  and  that 
too  within  sixty  years,  otherwise  the  demandant  and  hia 
heirs,  and  all  claiming  under  him  or  them,  are  perpetually 
barred  of  their  claim* 

To  this  it  was  replied,  that  the  writ  of  right  never  was  in 
use  in  this  country  i  it  was  a  remedy  for  the  recovery  of 
lands,  which  had  never  been  extended  by  our  ancestors  to 
Carolina  ;  therefore,  never  could  have  been  considered  as 
a  part  of  the  common  law  of  Carolina.  l*he  only  acdom  in 
use  from  the  first  setdement  of  the  country,  till  .the  year 
See  Uie  net  ^^^^9  was  the  acdon  of  ejectment ;  when  that  act  changed 
of  i79i,   fi>p  ^his  fictitious  action  into  the  action  of  trespass,  to  try  tides 

ehanging  the  r       »  / 

action  of  e-  to  lands.     That  our  limitation  act  passed  in  1712,  had  al- 

jectment  into  ^  * 

trespass ;  also  tered  the  common  law  of  England  in  this  respect,  even  if  it 

the    case   of  could  be  said,  that  it  had  ever  extended  to  it,  and  had  fixed 

WWiert/ifite,  ^^  ^™c  ^r  limitation  to  the  commencement  of  suits  for  the 

p.  115.  recovery  of  lands  in  this  country,  except  in  cases  where 

there  was  an  adverse  possession  :  in  such  case  it  required 

that  the  action  should  be  commenced  within   five  years^ 

othenvise  the  plaintiff  as  against  such  actual  possessor, 

would  be  forever  barred ;  but  even  in  such  case,  the  law  did 

not  make  it  necessary  that  the  plaintiff  should  enter  and 

gain  actual  seisin,  before  suit  brought ;  the  right  and  title 

alone,  is  sufficient  to  maintain  die  action* 

The  cause  was  afterwards  submitted  to  the  jury,  9SbA  a 
second  verdict  was  given  for  the  plaintiff. 
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The  present  was  therefore  a  motion  for  a  third  trial ;       Frmt 
vhen  all  the  grounds  which  had  been  taken  on  the  first      Browiw 
and  second  trials,  were  again  urged  by  the  counsel  on  both    ^i^'^^^^^ 
«des;  on  this  motion,  the  only  material  diflference  was,  the 
last  giround  taken  on  the  second  trial,  to  wit,  that  the  plain- 
tiff had  lost  his  right  of  entry,  as  he  had  not  commenced  his 
action  within  sixty  years ;  this  was  a  new  ground^  and  the 
first  time  it  had  keen  taken  in  the  judicial  history  of  this 
country* 

Two  of  the  judges  were  against  a  third  trial.'  Mr«  Jus* 
tke  Waties  delivered  the  opinion  of  Mr.  BufiXE,  and  his 
own^  as  follows: 

Watiss^  J*  A  third  trial  has  been  moved  for  in  this 
case,  on  the  part  of  the  defendant,  after  two  verdicts  for  the 
ylaintiff ;  and  the  grounds  on  which  it  is  moved,  are,  that 
the  finding  of  the  jury  has  been  contrary  to  the  limitation 
act,  and  the  ruks  of  evidence.  The  doctrine  of  law  re« 
specting  new  trials,  has  been  so  frequently  conudered,  and 
the  rules  on  the  subject  so  fully  aetded  and  imderstood, 
that,  it  appears  to  me,  nothing  now  remains  in  the  discretion 
af  the  judges,  but  to  make  an  application  of  these  rules,  to 
any  particular  case  that  may  come  beCdre  them.  After 
having  exercised  my  judgment  in  this  manner,  I  am  of  opi« 
aion,  that  the  defendant  is  not  entitled  to  another  triaL  The 
objections  made  to  the  verdict  have  been  urged  with  much 
ability,  and  some  of  them  have,  no  doubt,  great  weight ; 
but  they  do  not  sq>pear  to  me,  to  be  sufficiently  strong,  to 
warrant  us  in  setting  aside  this  second  verdict,  after  the 
fiberal  indulgence  shewn  on  the  former  motion  in  favour  of 
the  defendant. 

It  was  contended,  that  thLs  action  was  not  maintainable,  ^^  ^^^  ^ 
because  the  plaintiff  had  lost  his  rijdit  of  entry,  havinir  nevev  "S**^    ^^^f^ 

*  ^  ^^  o  ^ir»i  in  use  m 


thb  ooantrr* 
-nor  flontiiraal  claims  Ibr  lands,  Icn.  Ejectmeot  or  trespass  (Uie  only  actions  for  lands)  will 
tey,  alUMMigb  plaJLaiiff  bavct  entereiL  or  aay  pcraon  under  wlidka  he  claims,  ▼ithin  siitj 
jcars  before  oomroencin|;  saeh  salt  It  is  only  necessary  to  bring  suit  in  this  state,  to  est»- 
Mish  a  claim  to  hiiida  wbera  there  is  aa  adterge  postenimh  i|M|cr  th«  Hmltstioii  act  s  other- 
wise  a  right  will  not  be  defeated  by  lengith  of  tijgie. 
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Frost        brought  any  action  or  made  any  entry  on  the  land,  either  b/ 
B^wn        himself  or  by  those  under  whom  he  claimed,  for  more  than 
sixty  years ;  and  that  the  want  of  an  adverse  possesstoft 
during  that  time,  did  not  excuse  him. 

There  is  no  doubt,  that  in  England^  the  loss  of  a  right  .of 
entr}'  is  a  bar  to  an  action  of  ejectment ;  but  I  do  not  be« 
tieve  that  a  case  has  ever  occurred  there,  in  which  this  was 
allowed,  where  there  was  not  an  adverse  possession  existing. 
But  it  is  not  material  to  ascertain  what  would  be  the  deter* 
mination  of  an  English  court,  in  a  case  like  the  one  before 
us  ;  for  it  is  very  clear  to  me,  that  agreeably  to  our  act  of 
limitation,  ai)d  the  practice  under  it,  the  plaintiif  has  not 
lost  his  right  of  entry ;  and  that  this  right,  can  only  be 
taken  away  by  an  adverse  possession  under  the  act*  Qur  ac- 
tion of  ejectment,  or  the  action  of  trespass  substituted  in 
the  room  of  it,  is  adequate  to  every  end,  and  possesses  all 
the  advantages  of  every  real  action  in  England^  from  ai^ 
ejectment  to  a  writ  of  right ;  and  neither  a  descent  cast,  nor 
a  want  of  entry,  nor  the  omitting  to  bring  an  action  within 
five  years,  will  be  any  bar  to  it,  if  there  has  been  no  adverse 
possession  running  against  it* 

This  is  known  to  be  the  constant  practice,  and  we  see 
in  court  every  day,  lands  recovered  which  are  diaimed  under 
ancient  grants,  of  which  the  plaintiffs  never  had  posses- 
sion ;  and  the  right  to  which  had  accrued  many  more  than 
five  years  before  bringing  the  action  ;  and  this  appears  to 
be  the  intention  of  the  act.  It  requires  that  an  action  should 
be  brought  within  five  years  for  the  recovery  of  land,  after 
the  right  to  it  accrues.  But  how  is  an  action  to  be  brought^ 
if  some  person  is  not  in  possession  ?  How  is  the  writ  to  be 
served  i  If  xhe  legislature  had  intended  that  a  claim  should 
be  made  every  five  years,  whether  there  was  an  adverse 
possession  or  not,  it  would  have  prescribed  some  mode  of 
making  this  claim  on  the  land  ;  but  its  requiring  an  action 
to  be  brought,  necessarily  implies  that  there  must  be  an  ad- 
verse possession  to  found  it  on  ;  and  that  without  this,  no 
lapse  of  time  will  take  away  either  the  right  of  entn/y  or 
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^ght  of  property.    Verdicts  without  number,  have  been       rro»t 
found  agreeably  to  this  construe aon  of  the  act,  and  it  has       Br>wn. 
now  become  a  rule  of  property  ;  we  should  not  be  at  libe^y 
to  overturn  it,  even  if  it  was  erroneous. 

Another  ground  on  which  this  third  trial  is  moved  for, 
is,  that  the  verdict  has  been  found  ag:iinst  the  rules  of  evi- 
dence. An  objection  of  this  sort,  ought  always  to  com« 
mand  the  serious  attention  of  the  judges.  It  is  of  infinite 
importance,  that  the  laws  should  have  a  steady  and  uni- 
form operation ;  for  in  this  chiefly  consists  the  freedom  of 
our  government,  and  die  substantial  liberty  of  every  citizen. 
If  therefore,  it  appeared  to  me,  that  any  clear  and  fixed 
principles  of  law  was  violated,  I  should  not  hesitate  in 
granting  a  third  trial,  or  even  a  fourth,  but  I  do  not 
see  that  this  is  the  case  before  us.  It  appears  to  me,  that 
thevenUctis  not  inconsistent  with  the  rules  of  evidence,' 
and  if  we  should  set  it  aside,  I  think  in  this  instance  we 
diould  be  intrenching  on  the  constitutional  and  rightful  pro* 
vince  of  the  jury.  From  the  report  of  the  judge  who  tried 
the  cause,  (as  in  the  former  case,)  it  appears,  that  the  ddes  of 
both  the  parties  Were  of  ancient  origin,  and  both  of  them 
founded  on  deeds.  Each  one  claimed  under  Landgrave 
lliomai  Smith.  The  defendant  shewed  an  unbroken  chain 
of  titles,  and  the  only  uncertainty  in  his  claim,  was,  as  to 
die  locality  of  the  land. 

The  plaintiff's  deeds  were  all  regular  up  to  Benjamin 
Waring^  a  8on-in*law  of  the  landgrave  ;  but  a  conveyance 
to  him  from  the  landgrave  was  wanting.  The  plaintiff, 
fcowever,  offered  a  variety  of  circumstances,  to  prove  the 
existence  of  such  conveyance,  and  the  loss  by  lire  ;  which 
the  judge  su&red  to  go  to, the  jury  :  and  the  jury  have 
presumed  from  these  circumstances,  tliat  such  a  deed  did 

exist,  and  was  lost,  and  have  therefore   foimd  for  the 

plainti£ 
.  There  are  two  things .  to  be  considered.     1st.  Whether 

such  kind  of  evidence  id  legal,  or  not  ?  2d.  Whether  it  was 

properly  left  to  the  jury  or  not  i  There  can  be  no  doubt  as 
Vou  n.  S 
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Frost  to  the  first  point  i  it  is  very  clear,  that  the  existence  dnd 
Bf^wo.  '^88  ^^  ^  deed,  may  bfc  presumed  by  a  jury  from  circam* 
stances  ;  all  the  cases  quoted  on  both  sides,  recognise  die 
principle  ;  and  the  only  control  which  the  judges  have  over 
the  right  of  tlie  jur)\  is,  to  require  that  there  shaH  be  some 
ground  to  raise  the  presumption  upon ;  and  that  this 
ground  shall  not  be  a  light  and  frivolous  one.  But  if  the 
circumstances  offered  in  evidence  are  thought  of  aufioeni 
weight  to  be  left  to  a  jury,  and  they  presumb  a  fact  from 
them,  we  have  no  power  afterwards  to  judge  of  the  strengdi 
of  them,  and  to  say  that  the  verdict  is  not  well  founded ;  to 
do  so,  would  be  to  control  the  judgment  of  the  jury,  on  the 
sufficiency  of  evidence  legally  determinable  by  them  ;  which 
would  be  to  subvert  a  fundamental  right. 

With  respect  to  the  second  point,  I  think  the  eircumfstan- 
ces  were  of  importance  enough  to  be  left  to  the  jury.  It  Is- 
true,  that  the  recital  in  the  missing  deed,  in  Benjamin  ffit- 
ring's  deed  to  George  Smithy  was  no  legal  proof  of  itself,  of 
the  existence  of  such  a  deed ;  nor  was  any  other  single  uti- 
connected  fact,  alone,  which  was  given  in  evidence ;  but  it 
appears,  that  they  were  offered  only  as  circumsiancesi  which 
collectively  taken  together,  and  weighed,-  might  amount  to 
such  proof ;  and  in  my  opinion,  they  deserved  the  consider- 
ation of  the  jury.  The  recital  in  Mr.  Waring^M  c6m*ey- 
ance  to  George  Smithy  of  the  missing  deed  :  his  relation  to 
the  landgrave,  and  connection  4n  the  family ;  the  attestation 
of  som«  of  the  same  family  to  this  deed ;  the  continued  c6n- 
veyances  of  the  land,  from  that  time  to  this,  through  a  great 
many  hands,  many  of  whom  have  paid  a  valuable  considi^ 
ation  for  it ;  and  many  other  circumstances  stated^  were  wor-  ' 
thy  of  consideration.  There  was  one  which  I  do  not  recollect 
was  dwelt  upon  in  the  argument,  that  I  think  of  great  weight : 
each  party,  it  appears,  disputed  the  location  of  the  other's 
claim,  and  the  surveyors  differed  about  it ;  but  the  jury  have 
found  that  the  plalntiff^s  location  was  right.  It  miist  be  ad- 
mitted, that  they  were  (as  to  this  point)  the  exclusive 
judges ;  it  was  a  fact  for  theil-  determination  only ;  thejr  . 
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iMnre  ascertamed^  then,  that  the  land  conveyed  by  Benjamn  Fmst 
Waring^  is  the  land  in  diepute  /  and  that  the  land  to  which  Bi^wh. 
the  defeadanl:  is  entitled,  lays  elsewhere.  It  is  true,  that  ^^^v^ti^ 
the  plaintiff  must  supply  by  legal  evidence,  the  want  of  t 
convcyapoe  from  Landgrave  Snnth  to  Benjamin  Waring^  or 
he  cannot  recover  ;  but  if  the  verdict  ascertains  die  fact, 
that  the  land  in  dispute  is  not  that  which  has  been  conveyed 
hy  the  landgrave  to  the  defendant,  but  that  his  land  lays 
elsewhere,  it  follows,  that  the  land  in  dispute  must  either 
have  been  conveyed  by  the  landgrave  to  Benjamin  Waringy 
or  to  some  other  person,  or  not  conveyed  at  all ;  as  no  other 
claim  however  appears,  and  probably  no  other  exists,  it  may 
reasonably  be  inferred,  that  this  land  was  conveyed  to  B. 
Waring;  it  is  at  least  a  strong  circumstance,  concurring 
with  many  others,  on  which  I  think  a  jury  were  legally  au- 
thorised, to  raise  a  presumption  of  this  fact. 

An  objection  was  made  to  this  kind  of  evidence,  that  it 
was  oidy  admissible  to  support  a  right  in  possession  ;  but 
never  to  defeat  such  a  one.     I  admit  that   possession  is 
liighly  favoured,  by  the  law,  and  perhaps  a  presumption  in 
support  of  it,  would  be  preferred  to  one  of  equal  weight 
ngainst  it*    But  I  have  no  doubt  that  it  may  be  good  evi- 
dence against  possession,  and  may  be  raised  from  circum- 
stances strong  enough  to  defeat  it ;  there  is  no  good  reason 
why  it  should  not.    Presumption  is  allowed  to  prove  facts,  Preramptioa 
even  in  criminal  cases  ;  and  one  of  the  highest  modes  of  ^prme^facu^ 
proof,  is,  to  shew  the  existence  of  circumstances  which  JfiJ^iSttan^"' 
could  not  have  existed,  if  the  fact  to  be  proved  had  not  pre-  "^"ij^*"® If 
^existed*    And  what  is  this  kind  of  proof  but  presumption  ?  have  existed, 
A  single  circumstance  may  have  litde  strength,  and  of  itself  facts  had  pn. 
mlford  no  foundation  ;  but  when  joined  to  many  more  of  the 
•alpe  nature,  all  fitting  each  other,  and  having  the  same  re* 
^ticm,  the  whole  united,  may  form  an  arch  strong  enough, 
to  support  a  presumption  of  the  most  important  fact.  After 
jttll^  if  the  objections  to  this  verdict  had  much  more  weight 
writh  nae,  than  they  have,  yet  I  would  not  disturb  this  last 
werdict,  for  another  reason.    A  second  trial  has  already 


J4Q  CASES  DETERMINED  IN  THE  STATE    . 

Froa        been  granted,  and  two  special  juries  have  concurred  in  fioA 

Bptwn.  ^^B  *^^  ^^^^  '^^^  •  '  ^^'^^  ^^  ***^^  "®  authority  to  intci^ 
fere  any  further.  For  although  I  would  never  surrender  a 
j>lain  and  certain  rule  of  law  to  the  caprice  of  a  jury^  or  any 
number  of  juries ;  yet  in  a  case  where  the  law  is  complicated 
with  facts,  so  that  the  construction  and  application  of  it, 
must  depend  on  the  finding  of  facts,  two  concurrent  verdicts 
even  agaanst  the  opinion  of  the  judges',  ought  to  be  conclu* 
sive.  As  the  present  case  appears  to  me  to  be  such  a 
one,  I  think  a  third  trial  ought  not  to  be  granted. 

Burke,  J.  concurred  with  Waties,  J. 

Grimke,  J.  contra*    Although  he  had  sent  this  cause  tm 
the  jury  on  the  second  trial,  yet  it  was  done  under  a  charge^ 
that  he  did  not  think  any  one  part  of  the  evidence  offered  tm^ 
supply   the  existence  and  loss  of  the  deed,  came  up  to  the 
rules  of  evidence  required  on  such  occasions  ;  and  if  so^  theft 
any  combination  of  unsubstantial  parts,  could  never  remedy 
the  defect,  and  his  reasons  were  these.     In  the  first  place, 
U  is  a  well  known  rule  of  law,  that  a  plaintiff  must  recover 
by  the  strength  of  his  own  title,  or  fail  in  his  action.     It 
is    no   matter   how   weak   his    adversar)-'s  may  be,    for 
unless  he  can  make  out  his  claim,  it  falls  to  the  ground ;  for 
possession  gives  a  man  a  right  to  hold  against  every  man^ 
who  cannot   shew  a  good   tide,   4  Burr.  2487.    Has  th» 
plaintiff  done  so  in  the  present  case  ?  no,  he  has  not ;  he 
has  failed  in  one  essential  link  of  it,  that  is  in  proving  the 
conveyance  from  Landgrave  Smith  the  original  grantee^  lo 
Benjamin  Waring.     Here  he  has  stumbled  at  the  thresh- 
old of  his  cause,  and  in  no  part  of  his  testimony,  has  he' 
ever  been  able  to  get  over  it.     It  is  to  be  recollected,  that 
the  plaintiff  has  eftdeavoured  to  make  out  his  title,  by  regu- 
lar deeds  of  conveyances  from  the  originsd  grantee  down  to 
himself.     One  of  the  first  rules  of  law  in  the  production  of 
deeds  of  conve}-ance,  is,  that  you  must  produce  the  dee4 
itself  in  evidence  to  a  jury,  and  must  prove  it  by  one  wi^> 
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new  at  least,  BulL  N.  P.  354.    The  next  rule  is,  that  if      Trost 
Ae  deed  is  in  the  hands  of  the  opposite  party,  who  upon    '  Brown. 
being  called  on,  refuses  to  produce  it,  a  copy  of  it  will  be 
good  evidence ;  so  where  it  is  proved  that  the  deed  is  hst 
hy  fire^  orodier  accident,  a  copy  of  it  may  be  given  in  evi- 
dence ;  and  if  you  have  no  copy,  you  may  give  parol  proof 
of  the  contents.     Now  how  have  these  rules  of  law  been 
supported  by  the  evidence  in  the  present  case  l  It  is  not 
pretended  that  any  deed  is  even  in  existence  ;  nor  a  copy 
of  it,  nor  any  record  of  it  to  be  found  ;  but  it  is  alleged  to 
have  been  lost,  when  Mr.  AlUtorCs  house  was  consumed  by 
fire.     Is  there  any  proof  that  it  ever  did  exist,  or  that  the 
landgrave  ever  executed  it,  or  that  he  ever  in  his  life-time, 
directly  or  indirectly,  acknowledged  that  he  had  executed 
"such  a  deed,  or  that  it  ever  came  into  Mr.  AUstorCs  posses* 
sion  ?  or  that  it  was  in  the  house  that  was  consumed  by  the 
fire  ?  or  that  Mr.  Aikton  ever  acknowledged,  that  such  a 
deed  had  been  destroyed  ?  Not  one  scintilla  of  evidence  has 
been  offered,  to  prove  or  substantiate  any  one  of  these  im- 
portant facts :  so  far  then  he  was  bold  to  say,  that  the  ex- 
istence and  loss  of  this  pretended  deed  was  totally  unac- 
counted  for,  by  any  one  known  and  established  rule  of  law. 
The  next  principle  of  law  resorted  to,  in  support  of  this 
deed,  was  a  recital  in  the  deed  from  Benjamin  Waring  to 
George  Smithy  under  whom  the  plaintiff  claims  ;  let  us  exa- 
mine this  principle,  and  ste  how  it  will  bear  the  plaintiff  out 
IB  his  tide.     •*  A  recital    is  the  making  mention  in  a  deed 
"**  or  writings  of  something  which  has  been  made  or  done  be* 
'^fore.^^  2  Lill.  Abr.  416.     This  like  all  other  acts  done  by 
a  man,  is  good  evidence  against  himself  sind  all  claiming  un- 
der him,  but  is  no  evidence  for  himself;  otherwise  a  man 
might  fabricate  as  many  deeds  as  he  pleases,  and  make 
as  ikiany  recitals    in  them  as    he    pleases ;    and  if  they 
were  permitted  to  be  evidence  of  pre-existing  rights,  a  man 
-might  carve  out  to  himself,  any,  or  as  many  titles  as  he 
thought  proper.     Therefore  the  law  has  very  wisely  laid 
down  this  rule,  to  guard  against  the  bad  effects  of  recitals  in 
4eeds  of  conve}ance.     A  recital  is  not  conclusive,  because 
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Frost  it  is  no  direct  affirmation,  and  by  feigUl^  redtab  in  « tfut 
Bi^wo.       ^^^f  ^^^  might  make  what  recitak  they  please,  since  &Lie 

s^^y^"^^/    recitals  are  not  punishable*  1  Inst.  353*  3  Lep»  106»  Agam 

it  is  Isdd  down,  in  2  lalL  Mr*  416.  the  recital  of  one  lease  m 

T  ah  iter  ^^^^^^^^^  ^^  °^^  ^  mfficitnt  proof  that  there  was  such  a  kase^ 

PaU,  39S.  as  is  recited,  Vaugh.  74,  7S.  without  producing  it,  cr  the 
enrolment  of  iu  2  Lev.  109.  But  the  recital  of  a  lease,  ia 
a  release,  is  good  evidence  of  a  lease  against  the  releasoTi 
atxl  those  who  claim  under  him,  Abd.  Cos*  44.  LilL  Mr* 
41  r.  Again  it  is  laid  down,  that  a  recital  cannot  make  a 
first  lease  good,  ^hich  was  not  good  before,  or  put  the  parif 
in  a  better  condition  than  he  was  in  before,  DaU  13.  pL  2& 
Com.  Dig*  tit.  RedtaU  From  these  numerous  authorities, 
it  is  most  evident,  that  a  recital  in  a  deed  is  no  evidence  oq 
behalf  of  a  man,  although  it  may  be  good  against  him ;  as 
recitals  in  a  deed  for  transferring  property  respecting  the 
grantor^s  estate,  will  by  construction  of  law,  amount  to  a 
covenant  or  agreement,  that  he  is  entided  to  the  proper^ 
he  recites.  1  Powell  on  Contracts.  235.  Now  examine  th^ 
recital  under  consideration.  Ist*  Who  is  it  made  by  i  the 
answer  is  by  Benjamin  Waring,  under  whom  plaintiff  claims 
in  his  deed  to  Smith.  In  this  deed  he  recites  a  deed  from 
the  landgrave  to  himself.  Is  this  then  not  giving  himself  a 
title  bv  his  own  recital  in  his  own  deed  to  Smith.  '  Is  this 
not  carving  out  to  himself,  by  his  own  act,  a  title  in  a  mod^ 
and  manner,  which  all  the  above  authorides  go  to  prove 
amount  to  nothing.  It  is,  as  Mr.  Plowden^y^,  mere  babble^ 
Mr.  Brown,  the  present  plaindff,  might  as  well  have  gone 
into  court,  and  told  the  jury  the  land  was  his,  and  he  had  a 
right  to  it,  for  that  Smith,  under  whom  he  claims,  had  a 
right  to  it,  because  Mr.  Waring  who  sold  it  to  Smithy  said 
he  had  a  right  to  iu  Would  this  jargon  have  been  any  evi- 
dence of  tide  to  a  jury  ?  It  would  have  been  an  insult  offened 
to  their  understandings,  to  have  told  them  so.  la  all  thja 
business,  the  landgrave  is  a  passive  agent ;  nothing  is  sbeifn 
from  him,  to  prove  that  he  ever  parted  with  bis  ri^ }  not 
even  a  recital  in  any  deed  existing.   If  even  a  recital  in  any 
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deed  from  him,  to  any  person  whatever,  had  been  produced       Fmst 
dien  it  might  have  gone  to  the  jury,  aa  presumptive  evidence      Brown. 
ihat   be  had  parted  with  his  right ;  but  nothing  of  that    v^^"*^^ 
nature  was  produced  or  shewn ;  not  even  parol  testimony 
of  it.    The  fiibric  which  has  been  erected  on  this  recital^ 
Uke  the  existence  and  loss  of  the  deed,  vanishes  in  air,  and 
leaves  not  a  wreck  behind,  to  build  even  a  presumption 
upon* 

Presumpdoos,  to  deserve  the  countenance'or  support  of 
a  court  and  jury,  must  have  something  to  support  them  ; 
somediing  to  stand  upon  ;  some  strong  leading  facts  should 
have  been  proved  in  the  case^  from  whence  die  jury  would 
be  warranted  in  these  conclusions ;  but  here  there  were 
none*     Where  possession  has  gone  along  with  the  land  for  Le«ee  tiJSL 

.     .  ..It        •tony.  Sdwu 

a  number  of  years,  it  is  strong  presumptive  evidence  that  dert^  Bag^t 
there  must  have  been  a  grant  for  it,  which  may  have  been  ^*  "jtiiey^t' 
lost  by  time  or  accident.  So  deeds  and  other  evidences  ^^^ 
may  all  be  presumed  by  length  of  possession  ;  but  in  the 
present  case,  it  is  not  even  pretended  that  the  plaintiff  was 
ever  an  hour  in  possession  :  on  the  contrary,  the  defendant 
18  in  possession,  the  law  supposes  him  in  possession  of  the 
premises.  This  presumption,  therefore,  is  not  to  support  a 
right  already  enjoyed,  but  to  defeat  one  ;  and  presumptions 
in  support  of  a  right,  are  always  to  be  preferred,  to  those 
which  go  to  destroy  a  right*  Upon  the  whole;  he  said,  that 
80  strongly  impressed  was  he,  that  there  was  nothing  to 
support  this  action  offered  to  the  jur}',  that  he  would  have 
directed  a  nonsuit,  had  not  a  respect  to  the  opinions  of  his 
brethren  on  the  first  motion  for  a  new  trial,  prevented  him 
from  directing  it  otf  this  second  trial,  as  soon  as  the  parties 
had  closed  their  testimony  on  both  sides.  In  his  charge^ 
however,  to  the  jury,  he  had  given  his  sentiments  very  fully ; 
but  the  jury  thought  proper  to  find  against  his  opinion,  and 
as  he  was  well  assured  in  his  own  mind,  that  there  was  no 
evidence  to  support  the  verdict,  he  thought  it  ought  to  be 
aet  aside,  and  a  third  trial  ordered. 
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Frost  With  regard  to  the  writ  of  right,  he  readily  accorded 

Brown.  v^^  ^^  brethren,  in  opinion,  that  such  a  kind  of  procedure 
was  never  in  use  in  this  country ;  and  that  the  omission  to 
bring  an  action  within  sixty  years,  was  no  bar  to  the  action  of 
ejectment,  or  trespass  in  this  state,  which  might  be  com- 
menced at  any  time,  or  given  period,  after  a  right  accrued  ; 
except  in  cases  only  where  there  was  an  adverse  possession } 
then  within  five  years  after  such  possession  commenced^, 
otherwise  the  plaintifTs  right  was  gone  under  the  limita- 
tion act. 

Bat,  J.  agreed  in  opinion  with  Grimk£,  that  thi^  se-. 
cond  verdict  ought  not  to  stand,  as  there  was -no  legal  evi- 
dence to  support  it  I  and  it  was  of  great  importance  to  the 
landed  interest  of  this  country,  that  these  rules  of  evidence 
should  not  only  be  well  known,  but  always  rigidly  adherpd 
to,  as  the  stability  of  the  titles  of  the  freeholders  of  Caro^ 
linay  depended  very  much  upon  them*  No  part  of  the  tes- 
timony offered  in  this  case  when  taken  separately,  proved 
the  plaintiff's  right ;  and  when  taken  collectively,  they  were 
80  disjointed,  and  unconnected,  as  rendered  it  impossible 
for  them  to  stand  together.  But  upon  the  last  point  of  the 
case,  he  perfectly  agreed  with  his  brethren,  that  the  not 
bringing  of  an  action  of  ejectment  or  trespass  within  sixty 
years,  did  not  bar  the  plaintiff's  right  of  bringing  it  at  any 
period  after  the  expiration  of  that  time  ;  there  was  nothing 
which  could  stand  in  his  way  but  an  adv  erse  possession, 
which  under  our  limitation  act,  might  be  pleaded  in  bar  to 
his  recovery. 

The  judges  being  equally  divided  in  opinion,  the  plaintijF 
tDok  nothing  by  his  motion. 

*  Rule  for  new  trial,  was  of  course  discharged. 
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David  Ramsat  ads.  John  L.  Gervais.  S/^^K^'^*%^ 

DEBT  on  bond  of  indemnity.    Judgment  by  default.      Upon  a  bmid 

Motion  to  set  aside  this  judgment^  in  order  to  let  the  de-  the  obligee 'i« 

Cnidant  into  a  defence,  that  he  was  not  liable  on  this  bond  vpjt^uinic  ^ 

^the  plamtiff  had  actuaUy  paid  the  money.  ^y 'Ih^'mr- 

.»  The  &cts  in  this  case  were  these  :  The  plaintiff,  Mr.  ;*7,  for  dc- 

,   *^  '  fendant;     he 

Gervaisj  at  the  request  of  Z>.  Ramsay^  had  indorsed  a  note  m«j  brings  his 
for  him  in  the  national  bank^  for  two  thousand  doUat^  ;  and  meot  the  first 
at  the  time  of  indorsement,  took  a  bond  of  indemnity  from  ^^^  }„  ^ 
him,  to  save  himself  harmless  from  and  against  all  the  con-  SJe  ™"5oii 
sequences  and  damages,  &c.  which  might  arise  from  this  in*  ^^^  i><^^ 
dorsement.     The   note  was  discounted  in  the  bank,  and 
when  the  time  of  payment  came  round,  it  was  protested  for 
non-payment,   and  separate  actions  were  brought  for  reco* 
very  of  the  amount,  one  against  die  drawer,  and  the  other 
-against  the  indorser.     As  sooti  as  the  plaintiff  was  sued  on 
his  indorsement,  he  commenced  his  action  on  the  bond  of 
indemnity  against  the  defendant,  and  obtained  judgment 
by  default  upon  it. 

The  present  was  a  motion  to  set  aside  this  judgment,  on 
the  ground  that  the  action  was  prematurely  brought.  In 
support  of  the  motion,  it  was  said,  that  the  plaintiff  could 
not  be  said  to  be  danhified,  till  he  had  been  compelled  to  , 
pay  the  money ;  it  was  then,  and  not  till  then,  that  the  actual 
damages  accrued.-  That  the  defendant  was  still  ready  and 
willing  to  save  him  and  his  property,  from  any  actual  ar- 
rest or  seizure,  stnd  would  be  prepared  to  pay  off  the  debt, 
interest,  and  all  costs,  before  any  execution  should  be  taken 
out  against  him. 

But  thexourt  held,  that  the  action  will  lay  the  moment 
die  note  was  protested  ;  for  from  that  moment,  the  plaintiff 
bepune  liaUe  to  pay  the  debt ;  the  suit  against  him  was  one 
of  the  consequences  of  the  protest ;  and  that  was  one  of  the 
consequences  against  which  the  bond  was  meant  to  protect 
and  defend  him,  in  conseqoence  of  his  indorsements 

Vol..  R  T 
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namsft^  The  plaintiff  was  not  bound  to  wait  till  the  uffic^M  nf  tKi^ 

Gef-viis.  bank  had  levied  on  his  property,  and  then  to  go  through  the 
slow  process  of  the  law,  to  recover  the  money  from  the  de- 
fendant, who  in  the  mean  time  might  become  insolvent. 
He  was  highly  justifiable  in  endeavouring  to  raise  the  mo- 
ney from  defendant,  by  all  lawful  ways  and  means  in  his 
power  ;  and  if  practicable,  to  be  beforehand  with  the  officers 
of  the  bank,  by  levying  on  defeadant's  property,  before  they 
could  levy  on  his  effects,  for  the  purpose  of  ndsing  tfCl^ 
money. 

'Motion  dismissed. 

Present,  Burke,  Waties  and  Bay. 


I' 


Chayleitton        PowRIfi  and  DawSON  tf^fli/Wt  FtETCUER  andPHItLIPfl* 

The    private  MOTION  for  a  new  trial. 

copirtiujr,^'**  This  was  an  action  of  assumpsit  for  goods  SQld  and  de* 

offT^ba  th^  livered,  to  which  the  defendants  filed  a  discount,  for  the 

demand  ofthe  amount  of  a  bill  for  painter's  work,  done  to  the  house  of 

copartner-  * 

»hip.  jMr.  Powricy  one  of  the  copartners. 

The  jury,  contrary  to  the  charge  of  the  presiding  judge 
who  tried  the  cause,  allowed  the  defendants  the  amount  of 
their  demand. 

This  was  a  motion  for  a  tiew  trial,  which  was  ordered 
without  argument,  and  that  too  without  costs  ;  as  the  jury 
did  wrong  in  allowing  the  discount ;  the  law  being  very 
clear,  that  the  private  debt  of  one  copartner,  cannot  be  set 
off  against  a  copartnership  demand. 

Present,  Grjuke,  Waties  and  Bay. 


4 


OF  SOUTH  CAROLINA,  IN  THl^  YEAR  I79r.  147 


ToHW  Fabrk  aj^ainst  Peter  Zylstba.  Chmlfstm 

UPON  a  motion,  to  have  the  defendant  admitted  to  the   ,     Insoiyci.i 

'  debtor  not  to 

benefit  of   the    insolvent   debtors^    act,    and    discharged  be  dischargud 

"         whei-e     tniu<l 
ilX>m  gaoL  »»    ftlleged    ft- 

pinst  him  tilj 
It  18  tried  Uy  a 

This  motion  was  opposed  by  the  Attorney-General  and  ies'of  a  e^ny 
Mr.  Fordy  on  the  ground  that  defendant  had  conveyed  away  X^l^^^ 
a  large  stock  of  goods,  and  other  valuable  propert)',  to  one  ^ioJ^^^^^^^g^K- 
Charles  Baugniett^  who  had  formerly  been  his  clerk,  with  a  pstionu     of 
view  of  defrauding  the  plaintiiF  and  other  just  creditors  of  sufficient   to 

«.,^,.,  ,,         r  »  •!!  warrant     tho 

their  lawful  debts;  and  therefore  they  said  he  was  not  en-  court  toRoi»«l 
tided  to  the  benefit  of  the  insolvent  debtors'  act,  on  the  ju^  AfFnia- 
^jound  of  fraud.  At  all  events  they  contended,  tha^t  they  V^  i^T^ctl 
ought  to  have  a  fair  opportunity  of  investigating  and  trying  ?**!j^*****  ***i  .^" 
diis  fraud,  if  it  had  been  committed  ;  and  that  it  had,  they  the  «nggt— 
had  no  <ioubt,  from,  the  information  they  had  received  from  iormeU. 
the  |S!aintifiF,  as  well  as  from  sundry  others  of  his  creditors,  ^hich  »ra^<>t 
They  observed,  that  the  act  had  not  prescribed  any  precise  or'^^im*  the 
fcM-m,  for  trying  and  ascertaining  fraudulent  conveyances  ^'j,"},^  realty 
and  transactions  of  the  kind  alleged  aeainst  the  defendant  iovestijjr.ted, 

^  *=*  tho     judges* 

in  the  present  instance ;  and  therefore  suggested  to   the  w<w    lu-oceed 

,  .  -  ,.  ,.  .  ^,       in  a  summary 

court  the  propriety  ot   sending  this  case  to  a  jurj'^of  the  manner,  >fciu»- 

•   ,  ,  ...  r   ^  out  the  inler- 

country,  as  most  congenial  to  the  principles  oi  the  common  vention  of  a 
law,  upon  a  suggestion  to  be  filed  for  that  purpose,  contain-  J"'*^ " 
ing  the  specific  charges  of  fraudulent  conduct  on  the  part  of 
the  defendant ;  by  which  means  he  would  be  apprized  of 
the  particular  allegations  against  him,  and  would  have  an 
opportunity  of  pleading  to  them,  and  of  preparing  for  his 
defence. 

Mr.  Gaillard  and  Mr.  Hall^  contra,  on  the  part  of  the 
defendant,  insisted,  that  such  a  kind  of  investigation  would 
l>e  attended  with  great  delay,  as  well  as  expense  and  trouble, 
conCrary  to  the  spirit  and  design  of  the  act ;  which  was  to 
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Fabre  give  speedy  and  eiFectual  relief  to  unfortimate  debtors,  who 
ZvUti-a.  were  willing  to  give  up  their  all  to  their  creditors,  in  order 
to  be  relieved  from  confinement ;  that  the  delendanl  had 
been  confined  within  prison  walls  for  some  time,  and  to  de* 
tain  him  any  longer,  would  not  be  afibrding  him  the  privt* 
lege  allowed  to  persons  in  his  unfortunate  situation*  Be* 
sides,  they  said,  the  first  clause  of  the  act  contemplated  a 
summary  way  of  examining  into  the  matter  contained  in  an 
insolvent  debtor's  petition,  by  the  judges,  who  were  au- 
thorized to  discharge  the  insolvent  debtor,  if  they  were  sa* 
tisfied  of  the  truth  of  his  petition,  without  detaining  him  for 
the  slow  process  of  a  jury  trial,  which  the  act  did  not  con- 
template. They  further  observed,  tl^at  all  that  had  been  al- 
leged against  the  defendant  was  mere  surmise  and  allega- 
tion, unsupported  by  any  affidavits,  or  other  document  to 
establish  such  fraud* 

Waties  and  Bay,  present,  said  it  was  the  duty  of  the 
court  to  give  as  speedy  relief  to  insolvent  debtors  applying 
for  the  benefit  of  this  act,  as  the  nature  of  the  thing  and  the 
principles  of  the  law  itself  would  warrant.  But  there  were 
c^ses  which  often  called  upon  the  justice  of  the  court  to  bo 
cautious  and  circumspect  in  the  exercise  of  the  powers  given 
to  the  judges  by  this  act.  In  particular,  they  are  to  be  sa- 
tisfied that  the  person  applying  for  the  benefit  of  the  act  is 
about  acting  the  fair  and  honest  part  with  his  creditors  ;  and 
that  he  has  not  concealed,  transferred,  or  conveyed  away 
any  part  of  his  property,  with  a  view  of  defrauding  them 
out  of  any  part  of  their  just  debts.  In  order  to  come  at  this 
satisfaction, ihey  observed,  there  were  two  modes  of  pro- 
ceedmg,  which  might  be  resorted  tc»  for  that  purpose.  Tha 
first  was,  by  examining  into  the  case  themselves,  in  a  sum^ 
man  manner,  without  the  intervention  of  a  jury.  The 
second  was,  by  sending  the  case  to  the  jury,  to  determine  ofx 
matters  of  fraud,  which  were  very  proper  for  their  consi* 
deration.  That  in  common  cases,  where  the  facts  and  ciir- 
pumstances  were  easily  coti^e  at  wd  obtained,  the  judges 
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would  proeeed  agreeftUe  to  the  first  mode,  and  examine  Fabre 
into  the  maltt;rt  themsUves  1  but  in  intricate  and  pei-plexed  zjUtm. 
or  coapiifaated  cases,  they  would  send  it  to  a  jury  to  deter- 
mine, on  a  suggestion  to  be  filed  for  that  purpose,  in  which 
they  would  allow  the  defendant  the  liberty  of  pleading,  and 
diffending  himself,  in  like  manner  as  on  the  trial  of  issues  ; 
and  admit  or  refuse  the  party  the  benefit  of  the  act,  accord- 
ing to  such  finding*  They  were  aware,  they  said,  there 
were  no  express  words  authorizing  them  to  send  a  case  to 
ajury  in  the  insolvent  debtors'  act ;  but,  reasoning  from  ana« 
logy  and  principle,  they  thought  themselves  warranted  in 
doing  so,  as  it  was  the  best  possible  mode  of  sifting  out  the 
truth,  and  coming  at  the  justice  of  the  case.  It  was  analogous 
to  the  power  pvento  the  judges,  by  the  prison-bounds  act, 
in  similar  casesy  where  fraud  is  alleged ;  and  it  is  conform- 
able to  the  pracdce  in  equity,  in  sending  down  causes  to  be 
tried  at  law,  in  order  to  satisfy  the  conscience  of  the  chancel' 
lOTy  in  difficult  and  doubtful  cases. 

They  were  further  of  opinion,  however,  that  no  case  of 
this  kind  ought  to  be  delayed  or  sent  down  to  a  jury,  on 
bare  suggestions  or  allegations  of  fraud.  Affidavits  ough^ 
in  ail  cases  to  be  produced,  to  warrant  the  court  in  sendiDg 
it  to  ajury,  on  a  suggestion  of  fraud. 

«  * 

The  plaintiff's  counsel  then  moved  for  another  day,  in 
•rder  that  they  might  prepare  and  bring  forward  the  affida* 
vits ;  which  was  opposed  by  the  opposite  party  ;  but,  the 
Court  sittd,  as  the  practice  in  these  cases  had  not  been  set- 
tled by  any  express  adjudication,  they  would  give  that  in«* 
dulgence  in  this  case,  which  they  said  should  not  be  drawn 
into  a  precedent  in  future,  as  the  court  would  always  ex* 
pect,  in  every  application  of  this  kind,  that  the  affidavits 
would  be  produced  at  the  time  of  the  motion.  « 

Ott  the  following  day,  sun^  affidavits  were  produced 
and  read,  stating  strong  grounds  of  fraud  on  the  part  of  the 

Wbemipim  the  court  ordered  him  to  be  re* 


j_^ 
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V. 

Zvlfitm. 


ivanded  to  gaol,  and  the  suggestion  to  be  filed  inUemler^  ta 
the  end  that  the  matters  of  fraud  set  forih  in  the  affidavits^ 
ivhich  were  to  form  the  substratum  of  the  suggestion,  might 
be  tried  in  term  time,  with  as  little  delay  as  posftiblb. 


N.  B.  The  merits  of  this  case  were  afterwands  tried  i% 
a  suit  brought  by  Baugniett  against  the  sberiflf  of  Ciiarltwton 
district,  who  had  seized  the  goods  in  question  under  an^ 
ther  execution  aodsold  diem ;  in  which  suit  the  fraudulent 
conveyances,  or  bills  of  sale,  from  Zylstra  to  Baugniett 
were  very  fully  and  clearly  established* 

This  case  was  afterwards  submitted  by  Waties  and  Bay 
to  the  other  judges,  who  fully  concurred  with  them  in  the 
principles  laid  down  in  it,  and  it  has  served  as  a  precedent^ 
in  all  cases  of  a  similar  nature,  since. 


,^. 


ChiTrlfxfott 
Distvici,\7'JS. 

Tf  an  aliMi  is 
c1i-;iM'nandim< 
penciled  as  a 
jiMvr,  it  is  A 
P"*^*)  cause  of 
r.liallrni;c  be- 
fore triHl  ;  but 
if  prrtnilted 
to  hi*  BW'orn 
)>v  the*  prison- 
ff\  it  is  Vto 
)ki(^,  after  trial 
anfl  cotivie- 
tiov,,  to  make 
H  a  ^^tind  for 
a  new  ti4al. 


The  State  against  Joseph  Quarrei.« 

MURDER.     Motion  for  new  trial. 
.    The  prisoner  had  been  convicted,  on  very  clear  testimony, 
in  the  court  of  general  sessions  of  the  peace,  &c«  of  the  mur* 

der  of  one ^  by  subbing  with  a  shoemaker's  knife  ; 

and  a  motion  was  now  made  for  a  new  trial,  on  the  ground 
that  jfohn  Love^  who  sat  en  the  peut  jury  who  tried  him, 
was  an  alien  Englishmatu  Mr.  Love  had  lived  many  years 
in  Charleston^  and  was  a  tradesman  in  repute,  who  had  paid 
his  taxes,  and  done  militia  duty  regularly  as  a  citizen ;  bnt 
it  appeared  he  had  never  taken  the  oaths  of  allegiance  and 
fidelity  to  the  United  States^  but  neither  the  prisoner  nor  his 
counsel  knew  of  it  at  die  time  of  his  trial.  On  behalf  of  the 
prisoner  it  was  urged,  that  what  was  good  cause  of  challenge 
before  trial,  was  good  cause  for  a  motion  in  arrest  of  jodg^ 
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metitf  or  for  a  new  trial,  afterwards.  Th&t  Love  being  a 
foreigner,  was  a  refy  good  grouad  of  challenge,  had  die 
priaoaer  known  of  it ;  but  being  ignorant  of  that  circunv 
stance,  he  permitted  him  to  be  sworn  as  a  juryman. 

The  common  law  requires  that  twdve  men  at  least  shall 
'&id  a  bin  against  a  man,  and  twelve  more  must  find  him 
guilty,  before  his  life  can  be  put  in  jeopardy*  These  jurors 
should  be  omni  exceptione  majores  ;  hot  Hable  to  objection 
&ther  propter  honoris  respectum^  propter  defectum^  propter 
affectum^  or  propter  deiictwru  They  should  be  iiberos  et 
Jegaks^  etlegcdes  homines  de  viceneto* 
.  In  the  present  case,  however,  it  was  said,  there  were  not 
twelve  good  and  lawfid  men  who  passed  on  his  trial,  only 
eleven ;  so  that  this  was  not  a  conviction  according  to  ^e 
common  law  of  the  land. 

The  Attomey^eneraL,  m  reply.  This  is  rather  an  objec- 
tion of  a  formal,  than  of  a  substantial  nature.  That  new 
trials  were  Very  often  discretionary  in  the  court,  and  unless 
they  were  convinced  that  justice  had  not  been  done,  they 
would  not  grant  a  new  trial.  That  the  present  objection 
was  in  nature  of  a  challenge  to  a  juror,  which  might  have 
been  good  before  trial,  but  now  too  late  after  trial.  l*hat  it 
is  laid  down  in  a  great  number  of  cases,  that  a  juror  cannot 
be  diallenged  after  he  is  sworn,  unless  it  be  for  some  cause 
after  be  is  sworn*  2  HatvL  412.  4  Black.  346.  That  this 
point  had  been  determined  in  a  case  tried  at  Georgetown^  and 
afterwards  taken  up  to  the  court  of  appeals  at  Columbia^ 
where  an  alien  sat  upon  the  trial,  which  was  unknown  to  the 
defendant  at  the  time  of  trial.  This  was  made  the  ground 
of  a  motion  for  a  new  trial ;  but  the  judges,  after  argument, 
refused  it,  as  it  was  too  late  after  trial  to  take  exception  to 
a  juror,  which  might  have  been  excepted  to  at*  the  time  of 
trial.  That  it  was  almost  impossible  for  the  sheriiF  of  any 
district,  unless  he  was  to  turn  inquisitor,  to  tell  the  difference 
between  an  English  alien  and  a  citizen  ;  the  manners,  lan- 
guage and  cast  of  features  were  the  same.     Aliens  are  obli- 
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152  CASES  DETERMINED  IN  THE  STATE    ' 

ged  to  ^erve  in  the  militia  after  a  r^dence  of  six  months, 
and  they  pay  taxes,  and  all  the  jury  lists  in  the  state  are 
made  out  from  the  returns  of  the  tax-collectors.  No  blame 
or  censure,  therefore,  could  attach  to  die  officers' of  the 
court,  for  returning  an  alien  on  a  panel,  as  they  were  put 
into  and  drawn  out  of  a  jury  box  in  the  same  manner  as 
citizens,  the  law  having  made  no  provision  to  distinguish 
them.  And  indeed  there  does  not  exist  the  same  reason 
for  challenging  them,  as  there  does  for  challenging  other 
foreigners,  for  the  laws  of  both  countries  are  exactly  the 
same,  so  that  the  objection  is  more  in  name  and  in  idea  than 
in  reason  or  justice.  And  for  the  same  reason  it  is  clear 
law,  that  if  an  alien  is  to  be  tried,  and  a  common  jury  is  aum^ 
moned,  and  he  does  not  object  before  trial,  he  shall  not  be 
allowed  it  afterwards.  2  Hctwk.  430.  But  if  he  allege  that 
he  is  an  alien,  a  venire  de  medietate  Ungua  shall  issue.  That 
Pt^.Laros^  by  the  43d  clause  of  the  jury  law,  passed  in  1731,  every 
prisoner  in  this  state  is  entitled  to  a  copy  of  the  indictment 
found  against. him,  withaco(^of  the  panel  qF  the  jury^ 
three  fuUda^'s  before  the  trial,  that  he  inay  know  the  jurcHTf 
who  are  to  pass  upon  his  trial,  as  well  as  the  names  of  those 
who  fpund  th&  bUl  against  him.  Thia  privilege  is  allowed 
mfavorum  vtta^  and  in  order  that  every  prisoner,  whose  life 
is  in  jeopardy*  may  have  a  &ir  opportunity  of  taking  every 
exception  which  the  law  allows  in  his  fevour.  And  if  he 
will  not  avail  himself  of  these  privileges  and  advantages  be- 
fore trial,  it  is  his  own  fault ;  he  cannot  do  so  afterwards* 
It  would,  indeed,  be  trifling  with  the  justice  of  the  country, 
if,  after  all  the  solemnities  of  law,  and  trouble  of  examining 
witnesses,  and  the  pains  taken  to  come  at  the  substantial 
justice  of  the  case,  such  an  exception  as  the  present  one  was 
allowed  to  sec  afloat  all  the  proceedings  attending  the  pri- 
soner's conviction. 

The  Judges,  after  hearing  the  arguments,  did  not  think 
themselves  justifiable  in  ordering  a  new  trial,  as  it  was  too 
late  after  verdict.    That  ttie  prisoner  was  remindfsd  of  this 
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Hc^t  of  oigecdon  to  eveiy  juryman,  by  the  clerk,  as  he  was  sute 
cjdled  up  to  be  sworn  ;  and  after  objecting  to  a  number,  he  Qusurei. 
permitted  Mn  Lave  to  be  sworn,  so  that  he  may  be  said  to 
have  been  a  juror  of  his  own  choice*  Besides,  he  had  a 
right  to  a  copy  of  his  indictment,  and  the  panel  of  the  jury, 
three  whole  days  before  his  trial ;  one  of  the  eqds  and  de- 
signs of  this  indulgence  was,  that  a  prisoner  might  inquire 
into  the  character  and  qualifications  of  every  juror  who 
might  pass  upon  his  trial,  and  if  he  did  not  do  so,  it  was  his 
own  fs^ult.  The  court  will  not  now  permit  him  to  take  ad- 
vantage of  his  own  ne^gence. 

Motion  for  new  tfial  overruled,  and  rule  discharged. 

The  presiding  judge  then  passed  sentence  of  death  on  th^ 
prisoner,  but  he  was  afterwards  pardoned  by  the  governor* 

Present,  Burke,  G&ishi^e,  Waties  and  Bat* 


The  State       "^  chartettoH ' 

against  (MISDEMEANOR  in  sending  a  ^i•^cf^799, 

Matthew  O'Deis-  i     challenge  to  Colonel  FUhburtu 

_^-_  1  Where    a 

COI.Ii*  J  p^„j    j„ror, 

who    finds    a 

bill  of  indiot- 

^  inent    at  one 

The  State        i  MISDEMEANOR  for  a  libel  in  conrt,ii»d«wn 

f  •!_•/•  ^  .  r  to  iciTe  as  a 

agatnst  >     posting  him  tor  not  accepting  of  petit  juror  at 

The  Same*         \     the  challenge,  the  next  suc- 

and  defendant 
will  not  ehal- 
lenge  or   ex* 

Motion  for  a  new  trial  in  each  of  the  pbove  ca8es«  oept  to  him 

before  he    b 

■worn    OD    a 

V  trialy  it  is  toa 

The  defendant  had  been  convicted  on  both  ^f  the  above  late  to  move 
iiidictiDeAts,  at  the  instance  of  the  prosecutor,  who  did  not  on  ^£at   JL 

count,  after  % 
Vi*«    If  TT  trial  and  com- 

^®*"  H«  V  TietioQ  OA  Ui© 
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Stale       conceive  himself  in  honour  bound  to  accept  of  the  challenge, 
(yDiiscoiL    for  reasons  which  were  very  satisfactory  to  the  court  and 
jury,  before  whom  the  cases  were  tried. 

The  ground  of  the  motion  in  both  cases  was,  that  a  Mr. 
Knighty  who  had  been  drawn  as  a  talesman,  and  who  had 
taken  his  seat  as  a  jur}'man  on  the  trial,  had  at  a  former 
court  served  as  a  grand  juryman^  and  was  one  who  found 
the  bill  against  the  defendant. 

In  support  6f  these  motions,  the  same  grounds  were  taken 
which  had  been  urged  in  garrets  case^  that  on  every  crimi- 
nal trial  and  conviction,  there  should  be  twenty*four  good 
and  lawful  men  ;  twelve  at  least  to  find  the  bill,  and  twelve 
more  to  try  the  case  ;  but  that  there  were  only  eleven  good 
and  lawful  men  sworn  upon  the  trial  of  these  misdemeanors, 
which  convictions  were  not  agreeable  to  the  rules  of  the  com- 
mon law,  inasmuch  as  a  juror  who  found  the  bill  was  incom* 
petent  to  sit  and  try  the  issue  ;  for,  it  was  urged,  that  if  any 
one  of  the  twelve  who  found  the  bill  might  sit  upon  the 
trial,  the  whole  twelve  might ;  and  so  it  might  happen,  that 
a  man  might  be  held  to  answer  in  a  criminal  court  of  justioa 
in  the  first  instance,  and  tried  by  the  same  men  afterwards, 
which  would  be  inconsistent  with  the  common  law  princi* 
pks  of  criminal  justice,  as  a  man  in  that  case  wpuldbe  tried 
by  his  accusers*  it  being  a  well  known  maxim  that  the  finding 
of  the  grand  juiy  amounts  to  no  more  in  law  than  to  a  legal 
apcusation. 

To  this  it  was  replied,  that  the  decision  in  ^uarrcPs 
case  was  an  answer  to  the  objectbns  in  the  present  cases, 
because  the  defendant  here  had  a  good  cause  of  challenge  in 
his  hand,  and  after  reading  the  names  of  the  grand  jurors  in 
the  bill  of  indictment,  if  he  did  not  make  the  objection,  it 
was  his  own  fault ;  it  was  too  late  after  trial  and  conviction. 
It  was  compated  to  a  motion  for  a  new  trial,  on  the  grbund 
of  discovering  evidence  afteratrid,  which,  by  due  diligence 
might  have  been  produced  at  the  trial ;  in  which  case  it 
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was  urged  the  court  never  would  grant  a  new  trial,  or  suffer  The  Sute 
a  man  to  take  advantage  of  his  own  negligence,  or  make  O'DriseoU. 
diat  a  ground  for  another  trial. 

The  Court  was  against  the  new  trials  in  these  cases. 
They  said  the  priDciples  laid  down  in  the  Georgetoxvn  case, 
and  ^mrrePsj  hdd  setded  these ;  there  was  no  substantial 
cti&erence  between  them.  In  the  two  former  cases,  the  ju- 
rors were  aliens ;  which  formed  a  good  cause  of  challenge 
jn  each  case  ;  but  as  the  challenges  were  not  made  before 
trial,  they  held  it  too  late  afterwards.  So  in  the  present 
case,  the  sitting  on  the  grand  jury  which  found  the  bill  was 
a  good  ground  of  challenge  in  these  cases  ;  but  as  the  de. 
fendant  sat  by,  with  the  indictment  before  him,  and  suffered 
the  cases  to  proceed,  and  go  to  the  jury  without  making  any 
objection  to  Mr.  Knightj  when  the  law  put  it  in  his  power 
«ml  afforded  him  the  opportunity,  it  is  too  late  for  him  now 
to  take  advantage  of  it*  They  admitted,  that  the  rules  of 
common  law  were  not  lightly  to  be  overiooked,  but  that  dili- 
gence was  the  life  of  the  law,  vigilanii^  nan  dormienti^  jura 
^ubvmiwU^  and  when  a  man  himself  waived  a  privilege 
which  he  could  not  take  advantage  of,  it  was  not  for  the 
courts  of  justice  to  aid  such  negligence,  by  giving  him 
another  opportunity  of  availing  himself  of  it. 

The  rules  for  new  trials  were  discharged.'  The  court 
then  proceeded  to  sentence  the  defendant  to  two  months' 
imprisonment,  and  to  pay  a  fine  of  50^  steriing,  and  to  give- 
security  fop  his  good  behaviour,  and  particularly  towards  the 
proaeeutor,  for  the  space  of  two  years* 

Present,  Burke,  Grimke,  Watiss  and  Bat. 
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tharleston         ALEXANDER  ChOLETT   agCUnSt  JOHN  HaRT,   Sheriff  of 

Charleston  Distnct. 

Four  years'       TRESPASS,  for  taking  and  canying  away  moAry  ut^ 
seuuon  of  nc-  gTOcs,  out  of  plaintiff's  possession,  for  the  debt  of  a  third 

grocs  or  other 

chaltele,    un-   pcrsOn. 

jX  *aic*7^  Defendant  justified  under  an  execution  (a  /.  fa.)  deU- 
Valuable  con-  ^^j^j  ^^  j^jm    Jh  the  suit  of  the  EoCeaOors  of  Benjamm 

gives  the  />«.  Smith  V.  Richard  Ellis. 

9e»tor  a  good  ,  «  «.  «  ^ 

<f/Ze  M;ain8t  a  On  the  trial  of  this  cause,  it  appeared  from  the  report  ot 
may  attempt  the  presiding  judge,  that  a  judgment  had  been  obtsuned 
them^as  the  ^7  ^^^  executors  of  Benjamin  Smithy  against  Richard  EUis^ 
fe^r^  °^  and  an  execution  lodged  in  the  sheriff's  office,  on  die  Srth 
prietor,    kc.  of  AuiTUsty  1785.    That  this  ludgment  remained  over  unsa- 

under     the  **  ^     '  J      o 

pretenee  that  tisfied  till  the  year  1797,  more  than  eleven  years,  when  it 

they    were 

hnand  by  a  was  renewed  by  a  set.  fa,  and  a  new  execution  lodged  in 
tioiTmirit  ofl  tile  present  sheriff's  office,  against  the  defendant  in  that 
Trespass  will  <^cti<)°*  '^  was  Under  this  last  execution,  that  the  defendant^ 
shcrff^^who  ^  sheriff  of  Charleston  district,  seized  the  negroes  in 
seizes  negroes  question,  as  the  property  of  Ellis;  which  it  was  contended 
ty  of  a  tiiird  had  been  bound  by  the  first  execution  lodged  in  1785. 
ihey*"have  ^  The  plaintiff,  Mr.  Cholettj  on  his  part,  produced  a  bifl  of 
in  the  Boraes^  *^^  °^  ^^^  ucgroes  in  question,  and  sundry  others  from 
•J2"  "^  «  ^J*^  Richard  Ellis,  to  him,  dated  the  9th  of  October,  1786,  for  a 

Jide     purcha-  ^  .  '  ' 

icr.  valuable  consideration  mentioned  in  the  said  bill  of  sale  ; 

and  which  was  bona  fide  paid,  at  the  time  of  the  purchase  i 
alleging  at  the  sam.e  time,  that  he  knew  nothing  of  the  judg- 
ment or  execution  against  EUls,  when  he  made  a  bargain 
with  him  for  the  negroes.  Upon  this  bill  of  sale,  and  his 
possession  of  the  said  negroes,  till  they  were  taken  by  the 
sheriff,  he  rested  his  claim  and  tide  to  them.  • 

The  Attorney^General,  and  Mr.  Marshall,  on  behalf  of 
the  sheriff,  contended,  that  the  lodging  of  the  fifist  execu- 
tion in  the  sheriff's  office,  bound  the  property  of  ElUsy  and 
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^ve  a  lien  on  the  negroes  in  dispute,  by  the  statute  of  '  cjioicit 
frauds,  from  the  day  it  was  lodged,  which  no  sale  after-  i^\\^ 
wards  by  die  defendant  could  defeat.  That  the  statute  of 
limitadons  could  not  be  pleaded  against  a  record,  nor  have 
any  operation  against  a  judgment  and  an  execution*  1  Esp* 
200.  That  this  lien  created  by  the  statute,  was  in  fact  a 
statutory  mortgage  ;  which  no  subsequent  judgment,  or  vo- 
luntary  conveyance  from  that  time,  could  defeat  or  impugn- 
By  the  common  law,  the  Jieri  facias  bound  the  defendant's 
goods  from  the  teste  of  the  writ,  so  that  any  sale  after* 
wards  was  void;  because  the  goods  from  the  time  of  the 
ieste^  were  attendant  to  answer  the  ezecutidn  :  but  men 
abused  the  notion  of  this  retrospect  of  the  goods  being  bound 
by  the  teste  of  the  writ,  to  make  sales  uncertain ;  for  they 
took  out  writs  one  after  the  other,  without  delivering  them 
to  the  sheriff,  by  which  they  bound  the  goods  of  their  debt- 
ors in  such  a  manner,  as  made  all  commerce  uncertain  ; 
to  prevent  which,  the  statute  of  frauds  bound  the  goods 
only,  from  the  delivery  of  the  writs  to  the  sheriff.  Gilb.  Larv 
of  Executions^  14.  This  statute  made  no  alteration  as  to 
the  binding  efficacy  of  the  ^eri  faciasy  only  fixed  with  pre- 
cise certainty  the  time  when  it  was  to  commence,  instead 
of  leaving  it  to  a  retrospective  reference,  toxbe  teste  of  the 
«xecuuon.  So  highly  does  the  law  estimate  this  binding 
quality  of  Ae\fi*  fa.  that  if  a  voluntary  sale  for  valuable 
consideration  is  made  on  the  same  day,  that  the  writ  was 
formerly  tested,  or  (since  the  statute)  lodged  with  the  she* 
riff,  the  execution  shall  take  place,  or  have  a  preference.. 
Cro.  EHz.  440.  Gilb.  Law  of  Executions^  15. 

They  next  contended,  that  if  the  first  writ  of  execution 
bound  ElUs^s  property,  from  the  time  of  the  delivery  to  the 
abeiiff,  it  still  remained  bound  ;  or  to  make  use  of  the  com- 
mon law  language,  it  continued  to  be  attendant  on  that  exc 
cutiony  until  satisfaction  was  made  ;  and  the  second  execu- 
tion, after  the  judgment  was  revived  by  a  sci.  fa.  was 
only  the  mandate  to  the  sheriff  then  in  office,  to  complete 
the  satisfaction  which  had  bem  commenced  by  the  former 


Li 
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Choieu      execution  la  the  hands  of  «  fotrmer  shieri£    Under  ,lfaeie 
Hait.        circumstsmcea^  they  said,  the  preseot  sheriff,  Marty  was 
obliged  to  pursue  the  proper^  80  bound,  idiererer  he  eould 
find  it ;  and  consequendy,  could  not  be  said  to  be  guil^  of 

any  trespass. 

Mr.  Fordy  for  the  plaintiff,  did  not  mean  to  contend  that 
the  judgment  or  execution  of  the  eancutor  of  Snuth 
against  Ellis^  was  bam»d  by  die  statute  of  limitations  ;  but 
insisted,  that  a  bona  Jide  purchasery  for  a  valuable  consider* 
ation,  of  negroes  never  levied  on^  and  four  years'  peaceabk 
efijoyment  afterwards^  protected  the  innocent  purchaser,  un- 
der the  act  of  limitadons,  against  all  the  vwrkL  That  the 
clause  of  the  limitation  act  expressly  declared,  ^  that  all 
actions  of  trespass^  detinue,  trover  and  i^eplevin,  actions 
on  the  case,  and  account,  covenant,  and  quare  clautum 
^^fregity  should  be  commenced  Hvithin  four  years,  next  after 
^^  the  cause  of  action  accrued,  and  not  after."  Now  a(t> 
mitting  for  argument  sake,  that  the  sheriff  could  have 
brought  his  action,  without  any  levy  specifically  made  on 
thtrse  negroes,  it  should  have  been  brought  within  four 
years  after  the  plaintiff,  Mr.  Cholett^  took  them  away  out 
of  the  possession  of  Mr.  Ellis^  which  was  on  the  9th  of 
October^  1786,  the  date  of  the  bill  of  sale.  It  was  evideitf 
therefore,  according  to  this  construction,  that  any  action  for 
the  recovery  of  them,  or  damages  in  taking  them  away, 
should  have  been  commenced  on  or  before  the  9th  of  Octo^ 
btTy  1790;  instead  of  which  all  the  parties  slept  upon  their 
rights  till  the  year  1797,  full  seven  years  after  their  right  of 
action  was  gone.  But  he  contended,  th|it  the  former  sheriff, 
on  the  lodgtng  of  the  first  execution,  had  no  right  to  main- 
tain any  action  against  a  third  person  for  the  specific  ne- 
groes in  question,  until  there  was  an  actual  levy  by  virtue 
of  such  execution.  He  admitted,  that  by  the  common  law, 
the  execution  bound  the  defendant's  proper^ ;  but  this  was 
to  be  taken  sub  modo;  that  is,  it  bound  every  part  of  it^  in 
such  a  manner,  that  the    sheriff  could  seize  and  take  any 
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part  tf  it  Aat  h«  oould  fiad,  or  redact  into  his  possession :      choiett 
iktm  it  was,  and  nat  before,  that  the  sheriff  on  seizure  ac«        Hart 
qcdred  audi  a  property  in  the  goods,  Aat  he  could  mdiutain    ^•^^''^^ 
tvespass  or  trover  for  them  ;  for  by  the  seizure,  he  had  the  x<?v?''28«/' 
goods  to  sell,  that  he  might  have  the  money  in  court ;  and  ^^^'Jj;^,  *-^ 
therefore  when  he  seized  the  goods,  he  had  the  property  in  is* 
theih  for  that  purpose*     Now  it  was  very  evident,  he  said, 
the  sheriff  could  maintain  no  action  for  goods  before  they 
were  seized  and  reduced  into  possession  ;  consequently,  as 
the  former  sheriff  had  never  made  this  levy  or  seizure,  no  ,  , 

right  of  action  ever  accrued  to  him  during  the  time  he  was 
in  office  ;  though  he  might  have  made  the  levy,  if  he  had 
thought  proper ;  besides  it  was  urged,  that  some  reasonable 
bounds  ought  to  be  set  to  this  binding  quality  of  an  execu- 
tion ;  there  ought  to  be  some  limits  and  boundaries  placed 
annmd  it ;  for  instance  a  man  owed  100/.  sterling,  and  he 
poaaessed  one  hundred  negroes,  any  one  of  which  was  suffi- 
cient to  pay  the  debt ;  an  execution  is  lodged  in  the  sheriff's 
office  against  the  defendant,  but  no  levy  made  on  any  one 
pafdcular  negro.  Is  die  defendant  then  to  be  debarred  of  the 
privilege  of  selling  afterwards,  if  he  pleases,  ninety -nine  of 
hia  negroea  i  and  has  this  judgment  creditor  a  right  to  pur- 
sue any  one  of  these  ninety*nine  negroes,  at  any  future  day, 
in  d»e  hands  of  an  innocent  purchaser,  in  order  to  pay  off 
this  dormant  debt,  if  defendant  should  in  process  of  time 
tun  out  to  be  inaoh'ent  i  This,  he  said,  was  unreasonable 
and  unjust)  he  dierefore  put  this  case,  to  shew  the  wisdom 
and  sound  policy  of  the  limitation  act,  which  had  fixed  these 
limits  and  boimdaries,  and  which  had  declared  that  no  ac- 
tion should  be  maintained  for  any  such  property,  unless 
commenced  within  four  years  after  the  right  accrued. 

llie  cafte  then  went  under  the  charge  of  the  judge  to  the 
jury,  who  lold  them  that  the  act  of  limitation  protected  the 
property  in  the  possession  of  the  plaintiff,  a^rainst  the  seizure 
of  the  sheriff  under  the  second  execution,  after  four  years^ 
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ciioictt      peaceable  posaession ;  and  consequeDtly,  that  t]^ .  sheviflT 
11^;.^         ought  to  be  considered  as  a  trespasser.     The  jury  then 
found  for  the  plamtiiF  a  sum  sufficiendy  large  to  oblige  the- 
sherUFto  give  up  the  negroes  s  this  being  an  amicable  suit 
merely  to  try  die  right  of  the  sheriff  to  make  the  seizure. 

A  motion  was  afterwards  made  for  a  new  trial,  cm  the 
ground  of  misdirecdon  in  point  of  law>  on  the  part  of  the 
judge,  and  as  a  verdict  agsunst  law. 

The  motion  was  very  fully  argued,  by  counsel  on  both 
sides,  when  nearly  the  same  grounds  were  taken  that  had 
been  urged  on  the  trial ;  after  which,  the  judgment  of  tho^ 
court  was  delivered  by  Mr.  Justice  Wati£s,  sis  follows ; 

That  the  great  object  of  the  limitation  act  which  wa& 
passed  so  long  ago  as  the  year  1712,  and  which  had  re- 
mained in  force  to  the  present  day,  with  scarcely  a  single 
alteration,  was  to  quiet  the  inhabitants  of  this  state,  in  the 
peaceable  and  quiet  enjoyment  of  their  estates,  both  real  and 
jier&onaL  This  was  deemed  by  our  ancestors,  a  matter  of 
primary  consideration,  tending  to  give  security  and  perma- 
nency to  property  of  all  kinds  {  and  to  prevent  as  much  as 
possible,  every  species  of  litigati<m  so  injurious  to  socie^, 
and  especially  in  a  young  country,  just  then  emei^ging  fix>m 
the  difficulties  attending  the  first  setdement  of  it.  The  se^ 
cond  and  third  clauses  of  the  act,  were  intended  to  secure 
actual  settlers  in  the  possession  of  their  lands,  and  hiyidreds 
of  suits  have  been  determined  in  this  country,  in  &vour 
of  possessory  rights  alone,  againat  the  clearest  tides  jby 
grants  and  deeds,  &cc. 

The  fifth  and  sixth  clauses  of  the  act,  were  mtended  to 
give  the  like  security  to  personal  property  of  every  kind, 
m  the  actual  possession  of  our  citizens,  in  the  same  ii^tnneF 
as  was  afforded  to  the  possessors  of  landed  property.  JFio< 
yeqra^  possession  completed  the  title  to  lands^  und/bur  year^^ 
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pofesesaion  the  title  to  aU  kinds  of  chaff eis,  as  no  suit  can  be      Chotett 
maintained  for  either,  without  bei^g  ominienced  within  the       nj^ 
above  periods,  ' 

Whatever  advantages  the  common  law  meant  to  give  to 
judgments,  executions,  and  the  levies  of  vherifftsthey  are  all 
circumscribed  by  the  limits  prescribed  by  this  act,  as  to 
bonajide  purchasers  and  possessors.  But  no  common  law 
right  is  affected  by  it,  if  pursued  within  the  above  periods, 
which  the  policy  of  the  law  considers  as  a  reasonable  time 
to  pursue  those  rights  ;  kgea  vigUantibus  non  dormientibus 
Mukvenhtnt ;  and  if  men  will  sleep  upon  their  rights,  it  is 
their  own  faults  ;  they  have  themselves  to  blame,  and  must 
take  the  consequences* 

There  can  be  no  doubt,  but  the  sheriff  might  have  levied 
on  the  negroes  when  the  first  execution  was  lodged ;  and  if 
he  had  done  so,  he  might  have  pursued  his  action  of  trover 
or  trespass,  against  any  person  into  whose  hands  they  might 
come,  at  any  time  within  four  years  after  the  day  of  the 
levy ;  but  as  he  did  not  do  either  within  that  time,  his  rig^ 
under  diat  execudoQ  was  gone.  Upon  the  renewal  of  die 
judgment,  eleven  years  sifter,  and  the  lodging  of  the  second 
execution  m  4ie  sheriff -s  office,  the  present  sheriif  might 
fitill  have  levied  on  the  negfocv,  i*^  •»--:i^-Had  remained  in  the 
possession  of  jB/fo,  the  defendant  in  the  action,  r^  -  -  - 
would  hare  run  against  the  judgment  or  execution,  aa 
agsunst  him  ;  the  property  would  still  have  been  bound  iy 
the  rcnevral  of  the  execution.  But  the  property  of  the  ne- 
grocs  in  question,  was  not  in  him  when  the  second  execu- 
tion was  renewed  ;  tiiat  had  been  transferred  to  the  plain- 
tiff Chokn^  and  he  had  enjoyed  die  pcaccaUe  possession 
of  them  more  than  four  years  after  the  time  of  Acir  de- 
livery :  bis  tt<le,  therefore^  was  complete  at  the  wd  of  diat 
period,  since  which  time  he  has  bad  die  peaceable  eigoy^ 
went  of  them  six  years  Biofe,  before  the  aheriff  took  po«^ 

fionofthem*  ' 
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It  IS  clear,  therefore,  that  the  sheriff  was  not  justifiably 
in  seizing  them,  and  taking  them  off,  under  this  second  ex« 
ecution.     He  is  undoubtedly  a  trespasser. 


Rule  for  a  new  trial  discharged. 
•    Present,  Burke,  Grimke,  Waties  and  Bay. 


J>utrict,i799. 

Where  ti/eme 
eoverf  keeps 
a    shop,    and 
OHrries     on 
tnide  herself, 
^ithoat     her 
hubband's  in- 
termeddling^ 
for  a  number 
of    years,    it 
-will  consiitute 
her    a    fome 
*ofe    dealer, 
and  »he  shall 
he    liable  for 

•»t  v»  ncp,-  OH 
her  owa  con- 
tract 


Archibald  Newbiggin  against  Pillans  and  Wi?e« 

ASSUMPSIT  for  goods  sold  and  delivered  to  the  wifey 
a  sole  dealer. 

In  this  ease  it  appeared,  that  Mrs*  PiUans  had  for 
many  years  acted  as  a  sole  dealer,  with  the  knowledge  and 
appn>bation  of  her  husband,  who  was  a  schoolmaster  ;  that 
she  had  been  in  the  uniform  practice  of  keeping  a  shop,  and 
selling  out  goods,  keeping  books,  and  rendering  account^ 
in  her  own  name  gnlv  i  and  io  •horc,  of  carrying  on  all 
«rtf-w  -*i  — ^♦rtdhandise  in  her  way  solely,  without  ever  na- 
tpitig  her  husband  in  any  of  her  mercantile  transactions.  So 
extensive  were  her  concerns,  diat  she  had  for  several  years 
imported  goods  in  her  own  n^me,  paid  duties  at  the  cus- 
tom-house, and  received  shipments  and  consignments,  in 
the  way  of  trade  in  every  respect,  as  if  she  had  been  ^feme 
soi'e  ;  and  had  kept  up  a  sign  at  her  door  in  her  own  name, 
for  that  purpose.  This  action,  therefore,  was  for  the 
amount  of  a  shipment  of  goods,  for  her  account,  from  G&»^ 
£0Wy  in  which  her  husband's  name  was  mentioned  for  con- 
formity sake  only.  The  declaration  contained  three  counts, 
one  against  Pilans  a^id  IVife^  another  against  her  as  a  sofe 
trad^' ,  and  a  third  against  her,  for  money  had  and  receive4 
to  the  plmntiff's  use ;  to  which  there  was  a  pleaof  coverture 
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put  in,  to  wit,  that  she  was  not  liable  for.  any  contracts  in    Newbisgia 
her  own  right  .during  such  coverture.  PU)i>ns  and 

It  came  out  further  in  evidence,  that  she  had  been  very 
successful  in  trade,  and  had  made  a  great  deal  of  money  ; 
while,  on  the  other  hand,  her  husband  had  been  barely  abl« 
to  support  himself  by  his  school,  and  had  made  nothing  ; 
so  that  a  verdict  against  him  would  hare  been  of  no  use  to 
her  creditors,  as  he  had  nothing  to  pay  them  with.  It  was 
admitted,  that  the  goods  in  question  had  come  into  bet 
hands,  and  that  she  had  received  the  mon^y  for  them* 

Mr*  Marshall^  for  defendant^  contended,  that  this  action 
would  not  lay  against  a  feme  covert  by  the  general  law  of 
the  land,  as  she  was  incapable  of  making  any  contract  du* 
ring  coverture  ;  therefore,  he  said,  it  was  impossible  for  the 
plaintiff  to  recover  against  hcr«  under  the  first  count  in  the 
declaration.     He  admitted,  that  under  the  act  of  assembly^ 
a  husband  might  by  a  special  deed  under  his  hand  and  seal^ 
by  and  with  the  consent  of  his  wife,  coastimte  her  a  sole 
trader ;  and  that  her  contracts  would  then  bind  her,  and  she 
might  sue  and  be  sued  as  such,  naming  her  husband  for  con- 
formity sake  :  but,  he  said,  Mr  Pillwu  never  had  executed 
any  such  deed  to  his  wife  ;  therefore,  he  argued,  the  plain- 
tiff could  not  recover  under  the  second  count  in  the  decla«i 
ration.     And  lastly,  he  urged,  that  the  plaintiff  could  not 
recover  under  the  third  and  last  count  in  the  declaration, 
because  the  law  would  presume,  that  whatever  money  she 
received,  was  to  the  use  of  her  husband,  and  not  to  the  use 
of  a  third  person,  with  whom  she  could  make  no  contract*; 

Mr*  TumbtM^  for  the  plaintiff,  in  reply,  gaVe  up  the  first 
count  in  his  declaration,  but  relied  on  the  others.  He  con'^ 
tended^  that  a  feme  sole  dealer  might  be  constituted  two 
Mrays  ;  one  by  deed  under  the  hand  and  deal  of  the  husbatid, 
pursuant  to  the  directions  of  the  act  of  the  legislature,  in 
that  case  provided ;  the  other,  by  custom  and  usage  ;  **  as 
^  where  a  feme  trades  by  herself  in  ope  trade,  with  which 
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JTewbiggln  ^  her  husband  doth  not  intermeddle  ;  and  bo?8  and  sells  in 
hifnns  anfi  "  thi.t  trade,  there  ihtfeme  shall  be  sued,  and  the  husband 
^  named  only  for  conformity ;  and  if  judgmmt  be  givoi 
^  against  him,  execution  shall  be  onkf  against  the  Jeme*^ 
Cro.  Car.  69.  Shcnv.  184.  Skin.  67. 

That  the  act  of  the  legislature  did  not  alter  or  take  away 
the  common  law,  in  regard  to  this  custom  and  usage ;  it 
only  came  in  aid  of  the  common  law,  and  enabled  th»  bus* 
bond  to  do  at  once,  by  his  own  act,  what  would  requim 
years  to  accomplish  by  the  common  law,  in  order  to  estA* 
blish  a  usage  or  custom  j  that  commerce  was  highly  fi^ 
toured  in  law,  and  whatever  tended  to  give  it  facility  and 
credit,  was  well  deserving  the  attention  and  protection  of 
our  courts  of  jostke.  In  ihe  present  cas^,  he  said,  die  pai^ 
ties  all  came  under  the  strict  rules  of  commercial  law*  Mrs* 
PiUan9  and  her  husband  were  of  differt- ni  trades ;  be  n 
achoolmaster  Or  {luMic  teacher,  in  which  she  never  inter* 
lered ;  she  a  shop-keeper,  engaged  in  buying  and  stlHug 
goods,  in  which  he  never  intefmeddled.  1  hat  she  had 
csu'ried  on  the  trade  in  her  own  name,  so  long  as  not  only 
to  have  got  grtat  credit  at  home  in  tliis  country',  but  had 
extended  it  with  merchants  in  a  foreign  country  ;  who 
made  no  difficulty  in  shipping  and  consi^ning  gcjods  to  her 
address  ;  so  that  she  fully  answered  the  des'  ription  of  a 
feme  sole  dealer,  according  to  usage  and  custom.  Admit* 
tiifg,  however,  he  said,  that  any  doubt  could  arise  on  the 
head  of  this  usage  or  custom  under  the  second  count,  which 
he  insisted  could  not  be  the  case  ;  siiU,  he  said,  the  plaintiff 
ouglit  to  recover  on  the  third  and  last  count  in  the  declara^ 
tion,  because  the  plaintiff's  goods  had  gone  into  her 
hands,  and  she  had  received  the  money  (or  them  s  there* 
fore,  ex  aquo  et  bono^  she  onght  not  to  retain  the  money 
from  him.  No  part  of  the  money  had  gone  into  the  bandk 
of  the  husband  ;  that  was  not  even  pretended^  The  goods 
had  gone  into  her  store,  out  of  which  she  had  retailed  goodb 
for  many  years,  and  among  others  the  goods  which  had 
been  shipped  her  by  the  plamtiff.    He  further  said^  thit  16 
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madtr  her  at  this  day,  to  screen  herself  from  responsibility, 
under  the  plea  of  coverture,  when  it  was  notoriously  known    piibms  tnd 
diat  the  husband  was  tiot  worth  a  shilling,  would  in  fact  be  ' 

enablbg  her  to  swindle  the  plaintiff  out  of  the  amount  of 
the  goods  shipped  to  her. 

The  presiding  judge,  Bat,  told  the  jury,  that  he  thought 
the  custom  a  reasonable  one,  and  ought  to  be  supported  in 
Miis  city,  as  well  as  in  the  city  of  London;  it  was  allowed 
there,  in  fiivour  of  commerce,  and  for  the  better  support  of 
"fiimifies,  and  he  saw  no  good  reason  why  it  should  not  be 
estended  to  this  country,  for  the  same  strong  and  cogent 
reasons.  Our  laws  certainly  legalized  thFs  kind  of  trade, 
by  feme ^  sole  dealers,  and  an  act  of  the  legislature  had 
passed,  for  the  better  and  more  speedily  enabling  them  to 
Scarry  on  this  commerce,  and  they  were  highly  protected  in 
those  rights  ;  but  this  act  did  not  appear  to  htm  to  have  al- 
tered the  common  law,  with  respect  to  usage  or  custom  in 
particular  cities  and  places  where  it  had  been  established ; 
h  only  enabled  a  man  to  do  at  once,  in  one  case,  that  which 
it  would  require-  years  to  establish  in  the  other  case* 

If,  however,  he  said,  the  jury  should  have  any  doubts 
about  the  reasonableness  and  propriety  of  this  custom,  which 
liad  been  urged  in  support  of  the  second  count  in  the  de- 
claration, there  could  be  none  under  the  third  and  last  count 
for  money  had  and  received  ;  as  the  goods  had  been  sold 
by  her  in  the  course  of  trade,  and  the  nioney  had  come 
into  her  hands,  she  ought  not  in  justice  and  good  con* 
science,  to  retain  it  from  the  plaintiff. 

The  jury,  without  retiring,  found  a  verdict  against  the 
^ksfendants,  fer  the  aaaount  of  the  plaintiff's  demand.  A 
motion  was  made  for  a  new  trial,  on  the  ground  of  misdi- 
rection, and  as  a  verdict  against  law  ;  when,  after  argument, 
jt  was  oTtSTuledt  and ,  the  rule  discharged,  on  the  ground 
tliat  the  action  was  clearly  maintainaUe  on  the  two  last 
coonts  in  the  dedaration. 

P^itsent,  Burke,  Grimxe  and  Bat. 
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ChaHfHon       ThOMA*  FrIKK.   &  Co.  odSm   WiLLIAM  LuYTEM*  Adoii^ 

nistrator  of  Hunt,  deceased* 

oJSl?'I^(f«t  MOTION  to  set  aside  a  judgment,  and  ca.  so.  against 
roinjRtniiors     an  administrator,  for  costs. 

tue  in  right  <tf 

tiicir  t«>8tators  The  defendants  in  this  case,  wer^  sued  by  the  admini&* 

ftiid  are  nim-  trator  of  Huuty  for  the  balance  of  an  account  which  was 

fniheir  Btti'il,  apparently  due   to  the  estate  ;    but  owing  to  a  discount 

fcSfe  *^ar*'  which  was  brought  in  against  this  demand,  the  plaintiff  did  ' 

'^But     h  °^^  think  proper  to  proceed  in  the  action,  and  suffered  a 

they  are    dc-  nonsuit. 
fendantK,  they 
mre      liable^ 

Aaiihedebo'  The  defendants*  attorney  entered  up  a  judgment  on  this 
"Kan^cxeoul  *^*'»  against  the  administrator  of  Hunty  de  bonis  propnis^ 
tresnam  ^^o  *  ^^^  ^^°^  *  ^^*  *^  against  him,  on  which  he  was  taken  ; 
•onveraion  a/-  this,  therefore,  was  a  motion  to  set  aside  the  judirment  as 

ter  the  death  '  '  J      o 

•f  the  testa-  irregular,  and  to  have  Luyten  discharged  from  the  custodj 

tor,  where  he       ...        i       •/*•  i 

need  not  tutme  oi  the  snerili  on  the  ca  sa» 

himfelfexecU' 
tor,  or  fur  a 

Son  of  °which  ^''*  ^'"^^^^t  '^^  support  of  the  motion,  laid  it  down  as  a 
he   itf   amu-  general  rule  of  law,   that   executors  and   administrators 

mutt,  in   such    ° 

eases,  he  shall  where  they  are  plaintiffs,  pay  no  costs  ;  because  they  coma 

he  liftblc  if  he 

fail  in  his  ac  in  autre  droits  and  not  in  their  own  right ;  besides,  they  are 
•ome  nonsuit,  bound  by  oath  to  recover  the  rights  and  credits  of  the  testa^ 
tor  or  intestate,  it  would  therefore  be  most  unreasonable  and 
st8.  '  unjust,  to  make  them  liable  for  costs.     Another  objection 

in  the  present  case,  he  said,  was,  that  the  suit  was  in  the 
name  of  the  administrator  in  right  of  the  intestate,  and  upoa 
this  record  he  had  entered  a  judgment  against  him  de  htnus 
propriis^  which  was  a  repugnancy,  the  judgment  not  being 
consistent  with  the  record. 

Mn  Bailey^  for  defendants^  relied  on  3  Burr,  1451. 
where  it  is  said,  an  executor  shall  not  have  leave  to  dis- 
continue, unless  on  paymtint  of  costs,  where  he  knowingly 
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brings  a  wrong  action.    Also  on  3  Burr.  1584.  where  it  is    Frink&Co. 
said  an  executor  shall  not  pay  costs  on  a  non  pros,  but  he      Lajten. 
shall  if  he  does  not  go  on  10  trial  agreeable  to  notice.  Vi^"v^*«/ 

The  Court  was  of  opinion,  that  the  judgment  de  bonis pro^ 
frits  in  this  case  was  irregular,  and  that  the  administrator 
should  be  discharged  from  the  ca.  sa.  wiih  costs,  lliey 
laid  it  down,  that  an  executor  defendant  pays  costs  in  all 
cases,  and  the  judgment  is  de  bonis  testatoris ;  so  where 
there  is  judgment  for  him  in  cases  where  he  is  de* 
fendant,  he  shall  have  costs.  1  Bac.  517.  Bro.  Executory 
164.  Plowd,  183.  So  likewise  in  equity,  costs  are  usually 
awarded  out  of  assets.  £q.  Cos.  Aor.  125.  But  an  execu- 
tor or  administrator  is  not  within  the  meaning  of  the  sta-  si  ff.  vi.  13. 
tutes,  which  give  costs  to  a  defendant  after  verdict  or  non-  8»nd  9  ir.  af 
suit,  when  they  are  plaintiffs  ;  in  all  those  cases,  where  they  *'  ^^' 
are  plaintiifs,  they  pay  no  costs,  because  (as  has  been  said 
before)  they  are  in  autre  droits  and  are  but  trustees  for 
creditors,  and  are  not  presumed  to  be  sufficienily  conusant  of 
the  personal  contracts  of  those  they  represent.  Whenever, 
therefore,  there  is  an  apparent  rights  it  is  their  duty,  and- 
they  are  bound  to  pursue  it,  though  it  turn  out  eventually 
that  there  is  a  good  defence  against  the  action  ;  as  in  the 
present  c£^e,  it  turned  out  that  there  was  a  good  discount, 
which  the  administrator  might  have  known  nothing  about. 
If,  however,  an  executor  or  administrator  bring  an  action  in 
their  orwn  rights  as  for  a  conversion  or  trespass  in  their  own  \  Bac,  Jlkr 
time^  of  which  they  are  conusant^  they  shall  pay  costs ;  or  if 
they  bring  assumpsit  for  money  received  after  the  death  of 
the  testator^  and  become  nonsuit,  they  shall  pay  cosis  ;  for 
the  law  gives  this  privilege  to  executors,  of  not  pi}  ing  costs, 
only  where  the  cause  of  action  accrued  in  the  testatoris  life- 
time, and  there  only,  because  they  are  not  supposed  to  be 
conusant  or  privy  to  the  acts  of  the  testator.  ti  J^^  135. 

So  also  in  cases  where  an  executor  brings  an  action  where 
he  need  not  name  himseif  executor ^  and  it  goes  against  him,  ti  Mod.  174. 
\k^  must  pay  cost?. 
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Wiiak  h  C^       The  goods  of  the  testator  are  assets  in  the  hands  of  m 
LuytoD.      executor ;  he  bas  a  qualified  property  id  them  ;  he  is  not 


obliged  to  name  himself  executor  in  an  action  of  trespass  out 
trover  for  them,  if  the  trespass  or  conversion  is  since  the 

Saik.  sxi,  testator's  death  ;  therefore  it  is,  in  case  of  nonsuit  that  he 
is  liable  for  costs.     So  also,  if  an  executor  will  not  go  on  to 

3  Burr.  1584.  trial,  agreeable  to  notice,  the  defendant  shall  not  be  need- 
lessly  harassed ;  he  shall  pay  costs  in  such  cases.  Soli* 
314>»  Mod.  Cos.  93.  These,  the  court  observed,  were  ia 
general  the  cases  where  executors  and  administrators  are 
exempt  or  liable  for  costs ;  but  diere  might  be  other  casest 
either  of  liability  or  exemption)  which  depend  upon  peculiar 
circumstances,  not  taken  notice  of  above,  as  in  the  case 
quoted  by  defendants'  counsel  from  3  Burr*  14tf  1*  which 
was  a  case  where  the  executor  brought  an  action  to  harass 
the  defendant,  knowing  it  to  be  a  ivrong  action  /  there  he 
was  made  liable  for  costs.  But  in  the  case  under  consider* 
ation,  they  saw  nothing  oppresttve  in  it,  or  which  took  it  out 
of  the  general  rule  of  law,  in  exempting  executors  and  wA* 
ministrstors  fron)  costs,  who  endeavour  to  recover  the  bonm 
fdt  debts  and  rights  of  their  testators  or  intestates* 

Rule  made  absolute  for  setting  aside  the  judgment,  and 
discharging  the  administrator  from  the  arrest,  with  CQ9ta« 

Present^  fiuAKE,  Grijcxx  and  Bat* 
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Simdiy  Creditors  of  Messrs.  Thater  &  Sturgis  against-  cnttrhttoh: 
The  Sheriff  or  Charl£ston  District.  J)utriet,Kn. 

UPON  a  rule  on  the  sheriff  to  bring  money  into  court,     At  sheriffs* 
to  be  pisiid  over  to  the  plaindfFs,  on  their  executions,  &c«        .m^or '^IT^a 

The  cause  shewn  by  the  sheriff  in  this  case  was,  that  he  ^J^  cim^l'f 
had  sold  a  house  and  lot  on  East  Bay^treet.  the  property  of  ^f^ndanes 
the  defendants  Thayer  and  SturgiSy  which  had  been  bought  is  no  good  rea- 
in  hy  John  Duncan^  atand  for  the  sum  of  1,800/.  sterling,  punshnser 
but  that  he  had  refused  to  pay  the  purchase-money  unless  he  the  money  Vitd 
had  an  abatement  of  400/.  sterling,  for  the  dower  which  the  ^^^^  ^^^  ^^^^ 
wives  of  the  defendants  might  claim,  in  case  of  their  survi-  "*^'*  ^^^ 
ving  their  husbands  ;  and  therefore  prayed  the  aid  and  ad- 
vice of  the  court,  before  he  made  his  return,   or  proceeded 
to  resell  the  house  and  lot,  at  the  risk  of  the  purchaser. 

On  the  part  of  the  creditors  it  was  urged,  that  this  dower, 
which  was  made  the  pretext  of  non-payment  of  the  money  by 
the  purchaser,  was  a  mere  possibility,  which  depended  upon 
a  contingency  which  might  or  might  not  happen.  That  it 
was  very  uncertain  whether  these  ladies  would  survive 
their  husbands  or  not ;  and  that  «ven  if  they  did,  it  jnight 
be  at  a  very  late  period  of  their  lives,  when  their  right 
of  dower  would  be  worth  very*  litde,  if  any  thing.  That,  at 
all  events,  there  was  no  rule  at  the  common  law  for  ascer- 
taining  uncertain  and  contingent  damages ;  and  the  dower 
act  only  related  to  widows  who  had  lost  their  husbands, 
and  whose  rights  had  actually  accrued,  and  which  did  not 
depend  on  possibilities.  It  was  further  urged,  that  this  was 
a  case  of  considerable  importance  to  the  public,  and  merited 
the  serious  consideration  of  the  court. 

This  sale  was  made  by  operation  of  law,  in  consequence  of 
a  judgment  obtained  in  a  court  of  justice,  in  which  the  plain- 
tiffs in  the  different  suits  were  not  bound  to  warrant  .or  in- 


S^^''^  ^  demnify  the  purchaser  agunst  any  such  claiins ;  it 
Starsb      Widely  from  private  sales*  where  the  seller  was  bound  to 


Sheriifr of    wMrittt  and  defend th« ^fope^  fiWfto^  affi fiteinnbrtaieeffy 
Oh.ri««ton.    ^  ^j^^  ^  payiitdnt  ^f  ibb<x^dtHBbn  McMy  niised  an 

implied  covenant  in  law.  That  the  right  of  property  of  the 
defendanu  in  theibcdon  wtfs  the  Aing  seited  and  s<^by  tlie 
sheriff,  more  or  lett ;  #hdtevc^  that  fliight  be,  theputdmser 
had  a  rigBt  to  by  virtue  of  this  side*  and  the  sheriff  oonld 
convey  no  more«  It  wis  the  doty  of  the  purchaser  to  ex« 
amin«  into  the  natute  of  die  estate,  find  the  qudity  of  the 
thing  sold,  befbrd  he  made  his  purchase.  Cdi^eat  emptor 
W9B^ proper  ride  in  stich  H  case*  and  unleta  that  Iras  laid 
down  as  the  true  rule  in'iAieriSs'  sales.  It  would  tender  them 
uncettain  in  all  parts  of  the  country,  and  constant  shifts  and 
pretences  ivotdd  be  conjured  up,  by  purchasers,  m  all  cases 
where  after  purchase  they  did  not  Hke  their  bargains,  tncfre 
especially  where  the  wives  of  defendants  were  living  lit  the 
time  of  such  sale. 

Ofi  the  part  of  the  purchaser,  ^ho  did  hot  #lsh  to  give  up 
hk  bargain,  it  iras  said,  a  case  had  been  determined  in  this 
court  in  1793,  {Blak^M  case*)  Where  A  cosititfgeiiC  dUrm  of 
dower  had  been  sent  to  a  jiuy,  to  determine  Whtft  dtfdnttion 
out  of  the  pttrchase*nlOBey  ought  to  be  mkAt  fat  her  potoible 
daim*  which  the  jury  allowed,  and  which^  it  wis  Urged, 
ought  to  make  a  precedent  in  every  ctls^.  Thkt  althougti 
the  purchaser  had  demanded  to  abatenteiH  of  400/.  in  this 
cut  out  of  the  purchase-motiey^  yet  h^  Wad  wSHng  to  sttb* 
mit  it  to  a  jury,  as  in  Mrs*  Blakt^e  case,  to  asceruin  a  tea*> 
aonaUe  deduoiion  in  this  ca*e. 

Per  Curtanu  There  Is  no  rule  *t  IaW  for  ascettahikig 
possible  damages ;  the  principle  is  absdlufely  unkm^m  hi 
the  history  of  our  jurisprudence.  A  court  of  equity  will  in 
some  cases,  where  a  subsequent  right  is  certain  or  probable, 
order  indemnity  to  be  given,  and  aoake  thtt  a  eondttion  of 
their  decretal  orders ;  but  a  court  of  law  possesses  no  such 


OF  eouvH  ^ARQimK  m  im  reAji  wr^a.  in 

power*    In  a  case,  bowevor,  like  tbe  preaest,  they  thcNi|^t  jj^^^ 

that  it  would  be  dogging  public  aales^  made  by  operation  of  Stnixit 

bw,  exce.««#igj||r«  ^  liy  di9w»  nay  ei«ih  rul^  eyen  if  tbe  ajbeiiff  of 
common  law  would  admit  of  it*    Theae  laka  are  made  by 


opcratioA of  knrv^  whiphabe  m'A amd  caatent  of  the  defiead- 
ama  ase  agftflr^fonanltrdi  They  aie  fercad  upondiemt  whe- 
ther they  aaient  or  jdisseat  to  or  friMtt  them,  and  it  is  their 
ngjht,  whatever  ahat  may  be,  more  or  leas,  that  ia  6dd  by 
the  ahenff,  arho  ia  a  public  officer  of  *  jualice.  Hiere  ia  no 
wraimmy  in  tow,  either  ecpisM  or  implied,  raked  on  any  of 
die  paitica  concerned  in  auch  a  sale ;  neither  on  the  part  of 
the  fonacr  owner,  the  defendant,  nor  the  •berilF,  who  istihe 
mere  organ  of  the  iaw  fior  transferring  the  right  of  tlie  dCi* 
fcndan^  Caoesit  emptor^  under  thoae  oircumataaoea,  is  Ae 
beat  poas^>le  nde  that  canbe  laid  down  or  adopted*  Every 
anan  wbo  goes  to  a  aherif  s  sale,  ought  to  take  care  and  ex- 
amine into  the  title  of  the  defendant  carefolly  before  he  afr* 
tempts  to  bid ;  and  that  is  one  reason,  among  many,  why 
piopeity  is  in  geoecal  aold  so  much  under  its  real  value  at 
those  saks#  The  case  of  Mrs.  Afafe,  relied  upoo,  had 
no  beasin^on  or  anriogy  to  the  present  one ;  M«tf  was  an  ac- 
tion »broug^. on  a  special  agreemefit,  for  tbe  consideration 
asoaey  of  p.  traaor  lot  of  land  sold  at  private  sale,  in  which 
case  legal  conveyances  were  tendered^  and  the  churn  of 
dower  went  by  ^  consent  of  paities  to  the  jury,  to  be  deducted 
at  once  fiom  the  consideration  money.  It  was  a  kind  of 
o^mpromise  between  the  parties,  and  not  fixed  by  any  rule 
of  law ;  ^hexefore,  can  never  be  urged  as  a  precedent,  in  a 
case  like  the  one  now  under  consideration  of  the  court* 

The  xuloiwas,  t)me£»e,  made  absolute  on  the  sheriff,  to 
bsiog^Ao  money  into  court,  or  to  resdtt  without  delay,  at  the 
risk  «f  die  pnrohasar* 

Present,  BuexE|  Gmxxx  and  Bat* 


li^i  CA»ES  Dfir-SRMINIED  IN  THR  STATE    * 


I. 


Charkttou  TepK  &r.AM  CMimt  ISAAO  TfiASlDALE. 


V 


Tradesmen's  .  ASSUJMPSIT-oo  a  book  acocfamit,  fiir  carpenter's  work. 
eviiicnce  to  in  suppoTt  of '  the  action  to  the  juryv.  the  plaintiff  offered 
and  bbriur,  at  ^^  hao\i  of  originsd  entries,  to  prove  Ym  account  for  'work 
*  vIln-'^^uDder  ^^  labour  as  a  carpenter.  An  exception  Was  taken  to  this 
A  *^[,)  ^^of  ^^^^^  being  given  in  evidence,  on  the  ^ouod  that  die  act  aU 
the  Hci  of  the  lowing  melh-chants'  bboks  to  be  given  in  evidence,  to  prore 

legi»Utiirc,  al-  ,  .     .  -  \. 

it>wing    mer-  their  open  accounts,,  was  a  deviation  from  the  rules  of  the 

to  be  given  in  common  law>  andy  as  such,  should  be  construed  strictly,  and 

p^velxMkac-  cohAtttd  to .  mercbints  only,  and  not  extended  by  construe- 

^*^ts.  ^^  ^Q  9fiyj  .other  xlass  of  men.     But  this  was  overruled  by 

t|ie  presiding  judges  who .  permitted  the.  book  to  go  to  the 

jjt^  as  evjdenc^e!  qC  jthe  work  and  labour,  and  they  found 

it^x.  the  pUinciff.thfe.imiQunt  of  his  account. 

A  togtion  was.aftettwdrdiiiinadd.  for  a  new  trial,  on  the 

same  giTQiuid.     But,  it  was.  rosolMed  by  ali'  the  judges  pre* 

sent,  tJuK^as  ii  h^d.toog  beei^  the  praiqtice  .of  this  ccMurtv.  even 

l>efpra  th<$  irevolutior*.  to<peniiit  tradesnvm's  'book^  under  a 

£9ir  cpiv9|rHCi(ion  pf  .ll^e  ad,  to  go  to  the  juryi,  the  judge  who 

q-^d.tl).e )  ciMl^ei>ipted  rtrgjUlad} ,  in  permitting  the  books  lo: 

tht:  pr*^^f!nt,vf^§e,  .io  bt:  Dcnt  to  them  as  evidence  of  the. 

pl^inti^s.  deivaod. .  ,1  hey.  said,  itjiadlung  been  established 

as  a.  r^ljt;^  4¥lt,^^lpk^se^l  of  men,  who  were  obligad.to  keep 

boolfs  ii)  the,y(^y  oC  theiir  trade*  should  ,be  put.  upon  the 

same  JooiiDgf     T^ey  saw  no  gpod  reason,  why  a  merchant ' 

should  be  peculiarly  privileged,   and  tradesmen  excluded 

The   aame  ^^^  ^^^  lik^-^^^fit.     The  cons^^Tuction  given,  appeared  to 

point  WM  dc-  then^  (o  5^  a  jeasq^able  gn^;.  at  all  events  it  had  bees  so 

the    case   of  long  in  use  as  a  rule  of  evidence  in  our  courts : in  this  coub- 

Lambv.Hart, 

at  Cohtmbioy  tr\',  that  they  did  not  thmk  themselves  at  liberty  to  depart 

in   1802.    AU  ^  . 

the    judges      trom  It.  •     ;        ^.'  ^  I       ..  •   . 

present 

The  rule  for  a  new  trial  was  therefore  discharged. 
Present,  Burke,  Grimke  and  Bat* 
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N»  B»  Since  the  determiiKitioii  of  the  above  cases  in  £sk 
vour  of  tradesmeli's  books,  the  rule  has  been  circum«- 
scrifoM  as  to'^Mher  'ehiss^s  of  men.  In  Chark^&ny  in  1 80^ 
iii  the  case  of  Watson  v.  Aigehw^  a  scrivener's  book  was  de- 
termiA^d  inoc  to  be  good  evidence  for  behrices  performed  in 
that  line,  and- for  commisaions,  ht.  Abo  in  the  case  of 
Geter  ▼.  Martin^  at  Cokimbid^  in  'Jiay^  1807,  it  was  deter- 
mined thai  a  plaiitei^s  bookwaa  nofwidim  the  Hct 


BiMie 

▼. 

Teasdale. 


Bat  ^Ind  Trezevant,  contra. 


Stt  tiies^  cases  in  tbeir  order.    Posti 


I' 


*'  . 


.  I 


Isaac  TsAsiyAXS  t^^tAmt  JoBir  Haut,  Sheriff  of  Charles^ 


«  l»  r        •     . 


1971  District. 


Dutrict,i7n. 


Ill* 


SPECIAL  aetion  on  the  base,  for  taking  insufficient  bail^ 
fer  fttod,  ptitimiff  lost  his  debt. 

Proiri  the  report  of  th^  presiding  judge,  the  circumstan- 
ces of  tUif  case  appeared  on  the  trial  to  be  substantially  as 
follows.  That  a  writ  on  which  an  order  for  bail  was  en- 
dorsed, for  211/.  steriing,  was  delivered  into  the  sheriff's 
oiBce,' against' one  Powell^  who  resided  in  North  Carolina^ 
at  tfte'suit  of  the  present  plaintiff,  Mf.  Teandale.  'lliis  writ 
-^fia  putf  into  the' hands  of  one' of 'the  sheriff's  deputies 
named' i^ttf'nv  ^o  took  and  arrested  the  body  of  the  de- 
fendant in  the  aktion*  While  the  defendant  was  in  custody 
of  this  deputy,'  it  appeared,  that  he '  and  the  defendant  pre- 
vailed Upon  one  Pine  to  become  bail  for  defendant's  ap- 
pearance ;  ^tfaat  after  Pine  had  signed  the  bail-bond,  he  was 
induced  to  go  "before  a  justice  of  the  peace,  and  swear  diat 
be  was  a  householder,  and  worth 'the '  sum  mentioned  in 
die  order  for  bail,  over  and  above  all  his  just  debts,  which 


Where  a  she- 
rifPs    <'^Pu^ 
takes    iQ^-ufli. 
eient  hail,  or 
is  in  aDVvise 
concerned   im, 
taiBperittg 
with    a   poor 
man    to     bo- 
ocime    bnilf 
who  is  in  in- 
solvent      dr- 
eomstaneesy 
the  sheriff  b 
answerable 
for  the  debt. 


F^Wi^tgip}^  hxiSf^  Ibweif^'m^a^^t^  after* w^^ntftf  l» 
^rM  ^CfV^ffiso,  m»fl  Mvier  ^t|un»d ;  fwi4  ^V  tOM  «l%Kr 

Ibe.pt^ii^,  brMpght  t)ift  pf^sem  action  4lgam»t  ibe  fh^^M^ 
for  the  mi^oij^ifi^  ^  luf  fKpM^y^  m  ^^^  itmfifimf  bilti 


In  support  of  the  action,  U  wm  VfV^  ^^  tfieiHihewflFtie- 
ing  an  officer  of  high*  trust,  he  was  answerable  far  the  mis* 
conduct  of  any  one  acting  u^^dbr  Jhiisi^  smd  thii  thtfJOQitfhict 
of  ^uin^  the  deputy  to  whom  this  writ  was  delivered,  was 
shameful  in  a  high  degree.  That  I%ie  was  notoriously  a 
poor  man,  who  lived  in  a  mjny'ahlp  hovel,  and  had  nothing 
of  respectability  attached  to  him,  but  depended  on  bis  daily 
labour  for  his  subsistence ;  he  had  no  visitde  property,  nor 
Kbe  ^pf%sir0o^A{ ffi^m^  ^^  ibi^ ^4»mg^4d  iie  day. 
Under  such  circumstances,  it  w^  «fud,  it  was  a  sad  abuse 
of  power  on  the  part  of  the  deputy,  to  tamper  with  this  poor 
maiH  in  Ac  first  p)^  to  b^m^  J>cal  j^  ^  i^f^ip^f  jgi^  (p|«$e, 
to  induce  him  to  go  before  a  n^mnu^  {KWi  '1ff|(e\|^>9Blb 
Ok^t  he  w^  yrsxrth  the  fnpney  endc(r»ed  g^JjI^  v^^i^  i  which 
wgs  adiding  suboii^atiqiQL  jof  peijwx  ^  4inpaf|ji|rifM»  pn  ti^ 
plaintiff  in  ^  ^UQltion* 

For  t^  jBherjiff,  if^  ^cply,  it  was  ^^d,  it  wp^  hp  ja  bafl^ 
ca|se  to  jnake  him  ja^sy^era^e  fyr  no la^ge^  j^^v^.o(,,jfMmpyi 
for  the  i^^g^rily  p^pnepf .l>is  deputies ;  tj^it  be?  y/i^  ^. 
lij3;ed  to  tfke  ttxe  best  ^lipfx  thfit  could  be  gott  to  dp  >the  hi^ 
sines?  of  his  p$c(  i  tW^  ^h(»  tb^^  )BCted  to  the  bef^qf  ^^ 
jud^entSj  it  was  f»  n^uch  as  the  Jaw  jt:^quired.Qfii|^  J^ 
the  pnoseijt  .^^^  it  waf  ^ej;pd,,UMitjthe  4W^.)^9VW^ 
the  j^uJqB  pf  JaWrt  Wvl  .ci(aw;>  in  ibc  .f^aa^  of  r^oA^^Vt  JS^n^ 

mM'^'c^'  "  **^^'  *^*  ^hieriff  takeis  a  householder  in  ifpfnirent  gpqd  jcu> 
^^iciunstam^  W  hi^,  i^ejihmff  shall  4^  he  ligble  In  n 
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<^  tpKAakmxm^  tlfou^  dM  bidl  slmM  flft«rward»  jtmrtt    Tcm^iAo 
^'  iaBafar«»i  i''  this,  it  wtk  taid^  w»  *  cmc  cuktlf  mukir       Hait. 
to  thtt  Otoe  ^oc^d  j  aiuidie  nM  pittciifctd  Atr  cte  gowfiN 
mtat  clf  di«  ilMriff  hi  thM  «M  iMkI  bMft  piM€&^ 

fl*flt01ffc. 

Ttut  ^ikhig  judge  Am  ftiftted  t^AtfjttfjTf  tlMt  it  wm  Ibr 
them  to  deterttlne,  whetKer  ther«  vhtk  ttn  (Serene  of  dMi 
aodild  dbcretfaHi  dn  tbt  psdt  6f  die  rfliirtflF'«oik(^,^kii  the 
lAwreqidre^  oii  «uch  ocCMOft^,  ortiot?  or  whether  them 
Urte  thKt  tMnperitig  wkh  die  Ml,  and  itnacondttct  on  hie 
p«rt,  widch  had  been  eteted  by  flie  i^lftfaidfF  en  the  ffeseet 
cteciiidtt  er  ftet  f  and  to  gov^in  dieebehrctt  in  iftetr  verdiet 
aeodt-dhi^f.  The  jury  retired  aud  soon  after  brought  in  a 
verdtet  fbr  the  phdudff,  w\A  21 1&  aitetf^g  diiittgea* 

A  tnotion  wad  afterwards  made  for  a  tifew  trild,  oA  the 
gtound  that  it  watt  a  hard  Vercfict,  not  watraUted  by  tavT. 
But  the  judges  refused  the  motiou,  as  iu  theif  opiuioft,  it 
was  a  case  which  turned  principndly  on  facts^  whidi  weft  for 
the  eonsideradon  of  die  jur^ ;  aud  die  judge  Who  iAtd  At 
catise,  had  very  properly  submitted  it  to  them,  on  the  facitf 
ariaing  out  of  the  cause,  and  they  had  found  for  die  plaiii*- 
d£  The  faiw,  they  said,  was  very  ekitf',  Mid  well  laid  ' 
d<Miti  in  die  case  diey  quoted,  on  the  trial  of  Teasdak  v. 
Kennedy.  Every  sheriff  Was  liable  for  the  acts  of  aU  his 
oficers,  and  all  persons  acting  under  him  in  eveiy  subordl* 
nate  capacity ;  and  they  on  dieit  parts,  are  bound  to  con- 
duet  themselves  in  the  like  marinet  as  the  sheriff  himself 
cu^  to  do,  if  he  was  present ;  and  he  b  not  to  be  let  off, 
oh  account  of  the  blunders,  misconduct,  or  errors  of  any  of 
Us  itdetiolr  agents.  On  the  subject  of  taking  ball,  the  law 
Had  laid  down  reasonable  rules ;  the  object  was  to  procure 
and  ebc^  fespoiisilnlfty  for  the  defendant's  personal  appears 
sttce,  or  payment  of  the  thoney,  and  this  Was  what  the  hw 
principaHy  required  on  the  part  of  execuuve  oi&cers ;  it  was 
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TeMMe  therefore  tlieir  busioeas  to  be  astute,  m.^obtaiiuiig^  on  aQ 
ij^  occasions,  this  kind  of  security  without  being  guilty^  of  op« 
pression  against  debtors  in  their  custody*  .  If  the  sheriff  or 
any  of  his  officers^  takes  as  bail  a  man  who  is  notorioMsly  in- 
solvent, or  who  in  all  reasonable  appearance,  has .  not  the 
means  of  paying  the  debt  in  case  of  non-appearance  of  the 
defendant,  or  if  he  will  not  take  means  of  informing  himself, 
whether  there  are  good  ground9  to  believe  he  is  solvent  or 
insolvent,  in  all  such  cases.be  ought  to  be  made  responsi- 
ble. At  all  events  it  is  but  reasonable,  that  he  should  be 
taken  to  the  high  sheriff's  office,  and  there  detsuned  until  he 
can  make  the  necessary  inquiries,  which  can  easily  be  done, 
by  a  recurrence  to  the  tax-pffice,  register's  office,  ,and  such 
like  places,  where  information  on  that  subject  is  to  be  had* 
But  it  may  happen,  that  a  man  offered  as  bail,  may  be  good, 
where  it  is  not  in  the  power  of  the  sheriff  to  find  out  in  the 
above  offices,  whether  he  is  able  to  pay  the  money  or  not ;  as 
in  the  cases  of  mercantile  men,  or  men  who  may  have  money 
in  the  funds,  or  stock,  or  out  on  interest.  In  all  such  cases, 
a  reasonable  degree  of  diligence,  as  to  the  responsibility  of 
the  person  offered  as  bail,  and  the  oath  of  the  party,  may 
and  ought  to  be  a  justification  to  the  sheriff,  in  taking^ such 
baiU 

In  the  case  under  consideration,  however,  there  does  not 
appear  to  be  any  thing  to  justify  the  sheriff;  on  the  con- 
trary,  there  is  too  much  reason  to  fear,  that  his  deputy  tam- 
pered with  the  poor  man  who  was  offered  as  bail ;  that  there 
was  nothing  around  him,  or  attached  to  him,  which  could 
give  reasonable  grounds  to  believe  he  was  able  to  pay  this 
debt,  in  case  of  the  non-appearance  of  defendant.  No  pains, 
were  taken  to  gain  information  on  that  he^d,  nor. does  it 
appear  that  he  was  ever  taken  to  the  sheriff's  office,  until 
the  necessary  inquiries  could  be  made,  and  there  is  loo 
much  reason  to  fear,  also,  that  the  affidavit  which  was  made 
was  a  colourable  one,  merely  fabricated  for  the  purpose  of 
giving  the  appearignce  of  legality  to  the.  transaction ;  but  all 
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tiM  drcumatances  were  before  the  jurr,  who  have  found  for     Temdni* 
the  ^buitiiiF,  and  the  court  can  see  no  reason  to  disturt)  their       >iurt. 
verdict. 

ftok  for  new  trial  discharged. 

Present,  Burke,  Grimke  and  Bat. 


William  Lutten  against  Johnson  Haygood.  charietton 

Dutrict,\79S. 

CASE  on  a  note  of  hand.     Defence,  usury.  Where  a  de- 

0  .      .    fentlant    io   a 

On  the  trial  before  the  jury,  die  defendant,  under  the  se«  usnrioua  cause 

t     %  r    t  •  It    1  u»  offered  at  a 

cond  clause  oi  the  act  against  usury,  was  called  upon  as  a  witness   to 
witness,  to  prove  the  usurious  transaction.     And  after  his  ^!!i^under"the 
counsel  had  stated  what  was  intended  to  be  proved  by  him,  ^^^^^'^^^  ^^l 
the  plaintiiF's  counsel  then  moved,  that  his  client  might  be  piAintiflT  is  to 

*  .  ,  ,  .  be   sworn    to 

sworn  under  the  proviso  mentioned  in  daid  clause,  to  rebut  rebut  the  tes- 
the  testimony  proposed  to  be  given  in  evidence  by  the  de«  posed^  to  be 
fendant.  The  proviso  is  io  the  following  words  :  "  provided,  S^Jil^J*^  i^^' 
"  that  if  the  person  or  ptroons  (/.  e.  the  lender  or  lenders  of  »"«'•  ^i^e,  the 

plaintiiT  IS  not 

^  the  money)  against  whom  sUtb  evidence  is  offered  to  be  to  be  confiited 
^  given,  -will  deny  on  oath  in  open  court,  the  tnUh  of  what  acknowiedg- 
"  *ttcA  wttneas  (/•  e.  .the  defendant  or  borrower)  offtr^  io  Hj^"*  J^'^  fjfj 
"  swear  against  him^  then  such  witness  (the  defendant)  "^y^^  {*"\^* 
*^  shall  not  be  adnutted  to  be  sworn ;  and  if  the  plaintiff  f^^r  fuithfoi- 

ly    all    ques- 

^  shaH  forswear  himself,  he  shall  be  subject  to  the  pains  and  tions  relative 
^^  peaakies  of  perjury."    Upon  the  construction  of  this  tranaaeUon. 
proviso,  it  was  insisted  on  the  part  of  the  plaintiff,  diat  he 
should  barely  be  confined  to  the  denial  of  the  single  fact  (jf 
usury ^  or  not  usury  ;  and  that  he  should  not  be  asked,  or 
bound  to  answer,  any  other  question  or  questibns  touch- 
ing the  transaction.    To  this  it  was  rtf^ed,  that  sudi.a  " 

Vol..  n.  z 
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Luytcn  rigid  construction  of  the  proviso  would  be  etifliiq;  the  irutiv 
HnvfTond.  9nd  suppressing  all  the  means  of  coming  at  the  ends  and  de^ 
signs  of  the  act,  in  detecting  usurious  contracts,  and  pre- 
venting the  evils  it  contemplated.  The  presiding  judge. 
Bat,  observed,  that  this  was  the  first  time  this  point  had 
come  before  the  courts  and  it  appeared  to  him,  that  the 
strict  construction  of  the  proviso  contended  for  by  the 
plaintiflF's  counsel,  would  render  the  act  nugatory,  for  these 
kind  of  transactions  nre  generally  in  secret,  and  depended 
opon  circumstances,  concerning  which,  men  differed  widely 
in  their  opinions ;  same  forming  one  conclusion  of  what 
constituted  usur)-,  and  others  again,  a  very  different  one  re* 
ipecting  ft ;  so  that  the  bare  affirming  or  denying  the  fact  of 
usury,  or  not  usury,  would  by  no  means  answer  the  ends  of 
justice.  That  the  true  construction  must  depend  upon 
fiscts,  and  oftentimes  a  long  train  of  them  ;.and  there  was 
no  coming  at  the  real  truth,  but  by  a  fuUvtoveatigation  of 
those  facts :  and  the  words  of  the  act  by  no  means  precluded 
this  examination,  for  the  words  are  these,  if  the  pkuntiff,  the 
lender,  mil  dtntf  on  oathy  the  truth  of  what  the  defendant^ 
the  borrower^  offers  to  swear  against  him^  he,  the  defendanti 
shall  not  be  allowed  to  be  sworn  as  an  evidence*  What 
then  is  meant  by  the  truth  of  what  the  borrower  oflfers  to 
swear,  but  the  truth  of  all  the  circumstances  of  the  transa^ 
tion,  and  these  are  what  the  plaintiff  is  bound  to  answer  or 
deny  on  oath.  This,  he  said,  appeared  to  him  to  be  a  fcir 
construction  of  the  proviso  in  the  act.  The  common  law 
renders  both  plaintiffs  and  defendants  incompetent  wit* 
Besses  in  their  own  causes,  in  all  cases.  This  law,  howe- 
ver removes  their  incompetence  in  cases  of  usoiy.  When 
ttih  incompetence  is  removed,  they  then  stand  upon  die 
footing  of  competent  witnesses  on  both  sides,  and  may  b^ 
examined  on  both  sides  fuUy. 

The  plaintiff,  Mr.  Lnyten^  was  then  sworn,  and  so  &r 
^m  denying  wh^  the  defendant,  Mr.  Haygood.  offered  to 
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9«rear,  dwtlic  eocroborated  eveiy  drcumstaaot ;  vpoa  which      Lnrtea 
found  for  the  defendant.  Haygood. 


A  new  trial  wae  moved  for,  en  the  ground  that  the  pre^ 
siding  judge  had  mbiaiBen  the  la«r,  and  that  the  pbintifF  had 
been  eompelled  to  answer  qaestions,  which  he  was  not  bound 
bj  die  act  to  answer* 

When,  after  argument,  the  judges  were  unanhnoosty  of 
opinion,  that  the  construction  given  to  the  act  was  the  true 
one.  The  opinion  of  the  court  on  thia  point  was  dctivered 
hy  Mr.  Justice  Watieb,  as  follows : 

The  plaimiff  has  not  been  compeUtd  lo  do  more  than  he 
was  bound  to  do,  under  a  reasonable  construction  of  the  att# 
^  The  defendant  b  a  competent  witness  tapiove  the  usiuy, 
**  unless  die  party  charged  with  the  offence  wiU  deny,  on 
^  oath,  die  truth  of  what  die  defendant  oflers  to  swear 
^  against  him."  Now  ahhot^  the  pUtttiff  is  only  re* 
quired  to  deny  what  die  defendant  offers  to  swear  to,  ytl 
as  die  defendant  may  allege  what  he  pleases,  the  plaintiff 
may  coosequendy  be  bitmght  under  a  general  examination ; 
and  why  diould  die  plaintiff  complain  of  this  ?  He  may  ii^ 
deed  be  obliged  to  disclose  more  of  the  truth  than  be  is 
willing  to  do ;  but  if  the  ezaminadon  leads  him  to  confess 
facts,  which  shew  a  usurious  transacdcm,  he  only  does 
justice  to  the  other  party,  and  folfib  the  end  and  design  of 
the  law. 

This  is  a  reasonaUe  construction  of  the  act ;  for  if  the. 
plaindff  is  allowed  to  prevent  the  defendant  from  giving 
evidence  of  the  usury,  by  his  own  oath,  it  should  be  on 
the  condition  that  he  will  himself  state  the  whole  tnith  ef 
the  transaction. 

Rule  for  new  trial  discharged. 

Present,  BuRitB,  Watjcs  and  Bay. 


180  CASES  DETERMTN^  Uf  TH£  9TATK 


i£Jfr!S'ir98.         ^^^^'  ^^^*^^  against  The  Court  of  WARDSNi. 

4 

viiVwto'!^      UPON  a  iwiiwi  for  a  piPbibitiQiK 

!r/a!e'ci^"ef      ^* *^ '^^^  aiocioo /oT  a  prohibkiQiv  to  rcstraia  the iij. 

Charietton,     ferior  couit  of  the  city  of  Charleston*  f|om  pHQCCfdinafiiLa 

vliere      it  ,        ,  ■  ^ 

takes  mni.  case,  which  it  was  alleged  exceeded  the  jurisdiction  of  the 
note  of  bund  couit  of  wardeoa  i  which  was  authorized  to  hold  pleat  in 
jLutiff    hat  <^ivi^  ftuit^v^o  the  amount  of  20L  surling,  equal  to  sa  doU 

Sipt"   for  "S  «««•  »Wt  «»  A»^r. 

ditoriveoTc  '^^  °®^®  ^  ^^^^^'^  *****  ■**•  ''^^  brougfity  was  origiaaUf 
eity  court  jn-  civett  bv  the  defendant  for  114  dollars,  on  which  the  holder. 

nsdiction  of  .  "  . 

the  case.  Mx*  £hr$cii  bad  written  a  receipt  for  30  doUaxiY  which  rer 
ductd  itjdowtt  to  es^  in  order  (as  it  was  s^d^^  tpr  give  ju^ 
risdiolion  to  that  opuru  ..  This  court  sa^  monthly  f  the  reco^ 
very  of  small  suaiSt  thereforet  in  it^  wfs  mud^  mpre^edy 
than  ift  die  court  of  common  pleas^  which  sat  but  twice  « 
year;  and  it  often  happened  that  the  courts  could  not  ^p) 
through  d)ue  docket  of  civil  causes^  during  the  term* 

On  the  trial  before  the  ward^u^  the  defendant  took 
excepu<«  to  the  cause  of  action,  as  exceeding  the  jurisdic- 
tion of  the  court,  but  they  ruled  that  a  platntiiFhad  a  right 
to  give  what  credit  he  pleased  on  the  note ;  that  it  was  no  in- 
justice done  to  him,  by  giving  such  credit,  but  a  favour  con- 
ferred, by  giving  up  a  right  pro  tanto  ;  and  therefore  gave 
judgment  for  the  balance ;  and  the  plaintiff  was  about 
taking  out  an  execution  against  defendant's  goods  for  the 
amount*  This,  was  thereibre,  a  motion  Cor  a  prohibition, 
-to  stop  the  court  of  wardens  iirom  proceeding  any  further  in 
the  cause* 

In  support  of  this  motion,  it  was  said,  that  if  a  court  of 
inferior  limited  jurisdiction  exceeds  its  authority,  or  over- 
leaps the  boundaries  prescribed  to  it,  this  court  ought  to 
restrain  it  by  a  prohibition*  4  Uac*  Abr*  UU  Frobibkimty 
p.  253. 
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TWt  ihe  iir^lidil  dcte  ift  Ms  jgmment  case  wm  I154dl-  Rtmnj? 
|ftr»»!BO(  «oe  shiUft»gof  wbipk-Iifldirv^  bea»  paid  by  «l&  oom^ofWM^ 
f^HkCtotf  though  h^  waa  teAdf  aod  wiling  to  pay  cveiy  fiaow  ^'^ 
ifalAg  when  C{dle4  UfMi^m  a  cowt  >«f  ooiifMCciit  juHsdio* 
uw.  That  the  pii^AtiSyt  My.  £lmi,  rUEKn^ing  tfaar  tfais 
aiun  w9«abov«  the  jiMritdicMp-of  ibe  «oiift«£i»Bi«l0iwyfaiMl 
vohtfMaribTr  Md  .isrithmit  tl^  k«^wki^  or  ooooe&t  of  the  de- 
fendaiu,  wrote  a.receipt  on  the  mne  lor  dOdoUars^  id  on^r 
to  {^ve  ^h^  iiardeiiB'  co^rt  coQiMaMe  of  (he  cauao*  Tb»«  k 
was  .urged»  wfs  jaot  a  ^na  ,/iU?.  trfmaaction^  bitt  a  cohnirable 
.ooe«  c97Ura  Jidtm^  for  the  expre^is  purppee  o£  cfeatiag  a  jii- 
ris<UcJMoii,  in  a  caae  which  die  policy  of  the  law  .had  focbid- 
den  that  court  to  4iuerineddk  with»  The  law  44  thotefoee 
very  clear,  that  if  a  credit  is  given  for  a  shillings  in  order  to 
give  an  inferior  coitf  1^ ji|,viadJ€^iB^«ihef e  it  had  aoafei  b^are, 
it  is  a  kgal  frauds  and  a  prohibidon  will  lie.  As  in  the 
case  of  Oarkc  '9.  Cktrhe^  J^cdm*  S^4^  where  a  swt  wtts.bi0Ught 
in  the  hundred  court  for  forty  shillings,  in  which  action  the 
plaintiff  confessed  that  he  was  satisfied  one  shilling,  which  be- 
ing done  to  give  that  court  jurisdiction,  (having  jurisdiction 
only  of  all  sums  under  forty  shillings,)  and  to  defraud  the 
superior  courts,  a  prohibition  was  granted.    4  Bac*  253* 

So  also,  a  contract  where  divers  small  sums  of  money 
i^ere  to  be  paid  at  different  times,  under  forty  shillings  each, 
the  plaintiff  proceeded  in  divers  plaints  on  each  part  sepa- 
rately* The  court  restrained  him  by  prohibition,  because 
dioo^  there  be  several  contracts,  yet  inasmuch  as  they 
were  lA -due,  and  plaintiff  might  have  brought  one  action, 
he  ought  to  have  done  so,  and  sued  here  for  his  money, 
and  not  put  the  defendant  to  unnecessary  vexation,  any 
-more  than  he  can  split  an  entire  debt  into  divers,  to  give  an 
.'inferior  court  jurisdiction,  infraudcm  legh. 

Ptr  Curiam*  However  plausible  the  relinquishment  or 
giving  up  part  of  a  debt  may  at  first  glance  appear,  yet  if  it 
he  dose  wiih  a  view  of  giving  an  isferior  eourt  jurisdiction 
of  ti  cause,  where  the  law  had  excluded  it  before,  U  is  m 
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Rftmaaj      kgol  fraud  i  k  it  duding  the  wisdom  and  foresight  of  the 
Court  of  Wtfw  law^  and  breaking  down  those  guards  which  had  been  placed 
around  these  inferior  jurisdictioas*    No  man,  therefere, 
shall  be  allowed  to  create  a  jurisdiction  for  htmseU^  by 
ohanging'^the  real  pontkm  of  parties  in  any  contmctt  1^  his 
own  act,  without  the  assent  of  the  other  party  co*the  contract. 
The  receipt  on  the  note  in  question,  for  the  purpose  of 
giving  the  court  of  wardens  conusance  of  the  cause,  was 
cleariy  a  oolouraUe  tranaactioo*    It  was  in  eflect  changing 
the  nature  of  the  original  contract,  and  makin  .  it  a  aubfect 
of  inferior  jurisdiction ;  which,  in  its  origin,  was  only  co^ 
msable  in  the  supreme  court  of  judicature.     The  court  of 
wardens  had  no  right  to  intermeddle  with  it. 

Let  the  ride  for  the  prohibition  be  made  absolute^ 

Present,  Burk£,  Grimxe,  Waties  and  Bat. 


j£^nm   ^^^^^  ^^^'^  ^^  others,  Legatees  of  Benjamin  Catteli^ 

deceased,  against  John  Bowman  et  aL 

2r*  in**^he'      ^'^  *  special  meeting  of  the  Judges  at  chambers,  at 
«cNirt  of  eqtii.  Charleston^  irth  of  March.  1798.     Present,  Bu&ke,  Wa- 

ty  ii  eomjie-  _  _  . 

tent  to  do  all  TIES  and  BaT. 
aiAtiers    «nd 
thinp  apper- 

tabmgr  to  the  This  was  a  cause  originally  depending  in  the  court  of 

dietion,   pit;-  equtty,  out  of  which  an  attachment  for  a  contempt  had  is* 

fiud^ffing^  sued  against  the  defendants,  for  not  putting  in  their  an- 

may   be  ^no  swers  agreeable  to  the  rule  of  that  court.     Upon  this  at* 

f^S^r  h!  tachroent,  the  defendant,  Mr.  Bowman^  was  taken  and  im. 

offiee.    A  de- 
fendant in  a  caase  dependios  in  that  eoort«  who  U  in  the  oostodj  of  die  sheriff  ander  an  aU 
tachment  for  «  eontempt  in  not  patting  in  an  answer  to  a  biD  of  disoOTeiy  filed  there,  la  MOt 
entitled    to  hia  dischai^   on  a  writ  of  habeas  cvrfnu  before  the  oonunoa  Uw  j«4Ke%. 
notwithstanding  there  may  have  lAicn  but  one  ohaneellor  in  ofiiee  at  the  time  whea  aiiah  at«^ 
ittchmentwasittuedv 
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prisoned.  Whereupon,  he  applied  for  and  obtained  a  writ  Gist  and 
o£  htAet»  corpus^  and  was  brought  up  before  the  common  ^^"^ 
kfw  judges,  when  a  motion  was  made  by  the  Attorney-Gene^  BcwnMiaetai. 
m/,  that  he  might  be  discharged  from  his  arrest  and  im* 
prisonment.  The  ground  on  whidi  he  principaOy  relied 
in  favQfur  of  the  moiton,  was,  that  the  ptnvers  of  the 
court  ef  tfuUy  had  ceased,  or,  in  other  words,  that  there 
was  no  such  court  in  epciotence  /  consequendy,  that  the  at« 
tadiment  by  vhrftie  of  whidi  the  defendant  had  been  arrest^ 
ed  wa»  a  nuUity*  The  court  of  equity  in  this  state  consist- 
ed of  three  judges  or  chanceUors,  originally,  one  of  whom. 
Chancellor  Hutson^  had  lately  departed  this  life,  and  Chan- 
cellor Mathews^  another,  had  lately  resigned,  so  that  Chan- 
ceHor  Rutledge  was  the  only  remaining  judge  in  office.  It 
l^peared  that  the  complainants  bad  duly  filed  a  bill  of  '«fis- 
oovery  against  the  defendants  in  equity,  and  that  rule  after 
rule  had  been  taken  out  against  them  to  file  their  answers, 
but  to  no  purpose ;  at  length  diis  attachment  was  taken  out 
ibr  a  contempt  in  not  answering  the  bill  of  complaint,  on 
which  the  defendant  was  anested* 

The  AttomeyJReneral  said,  thb  arrest  was  not  warranted 
by  law,  inasmuch  as  the  act  which  established  the  court  of 
chancery  contem|dated  three  judges.  That  the  restrictive 
clause,  however,  authorized  any  two  of  them  to  exercise 
some  definitive  powers  therein  named,  and  any  one  of 
them  to  exerdse  certain  other  powers,  preparatory  to  a  final 
hearing.  But,  he  insisted,  that  these  latter  powers  were 
given  to  the  individual  members  of  the  equity  bench,  under 
an  idea  that  after  such  individual,  judge  bad  made  all  the 
necessary  preparatory  orders  in  a  suit^  there  was  a  compe* 
ten|  number  of  judges  remaining  on  the  bench  to  proceed  to 
a  final  hearing  and  determination  of  a  cfsusew  As,  however, 
tfiere  was  not  a  competent  number  of  judges  to  hear  and 
finally  determine  a  cause,  and  make  a  decree,  it  was  a  nu» 
gsrtory  act  for  any  one  judge  to 'make  any  interlocutory  or 
iaiermedia^  order,  in  a  case  which  could  not  be  decided 
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and  ended.  Heiice,  he  inferred,  as  it  was  essential  .to  evenr 
GOiut  of  competent  jurisdiction  lb  put  sin  end  t<y  contmverties 
in  sod)  courtSf  if  it  ao  happened,  eicher  by  deskh  or  reaign^- 
tion,  that  that  could  not  possiUy  bedone,  then,  he  aaid,  dm 
oonrt  had  died  a  natural  death,  andaU  ttspowera  weie  at  an 
end.  If  dien  die  court  of  chaocery  had  by  these  conthigeD- 
cies  become  exdnct  in  this  state,  .it  folloved  in  a  natural 
consequence,  that  every  process  pretending  to  come  from  it 
must  be  null  and  roidw  Any  arrest,  therefore,  by  trirtue  of 
such  pretended  process,  qdust  be  illegal,  and  it  then  became 
the  duty  of  the  common  lair  judges,  under  the  habeas  c6rpu» 
act,  to  discharge  the  defendant* 


Mr.  Desaussurcj  counsel  for  the  complainants  in  equity, 
against  the  nK)tion,  contended,  that  although  one  judge  could 
not  proceed  to  a  final  hearing  and  determinatken  of  a  cause 
in  equity,  yet  he  was  fully  competent,  under  the  acts  of  1  fM 
and  1 791  ^  to  do  all  other  acts  apperiatnittg  to  the  juritdictioii 
of  a  court  of  equity,  and  to  tnake  all  rules  and  orders  pre^ 
paratory  to  'a  final  hearing*     That  he  was  <authoriaed  to 
grant  injunctions,  issue  Tie  exeats^  and  to  award  every  other 
process  of  the  court  necessary  for  the  attunment  itf  joadce. 
lliat  the  present  chmcellor  had,  ever  since  dae  reeignatioo 
of  Chancellor  JUatheios^  been  in  the  constant  habit  and  prae« 
tice  of  issuing  a&  these,  and  every  other  prbcess  of  die  oourt, 
as  occasion  called  for  or  required,  and  this  was  the  fibst  time 
his  authority  had  ever  been  called  in  question.  *  it  was  fur* 
ther  inaisted,  that  the  court  of  chaaoery  was  one  of  the  grand 
branches  of  the  judicial  system  of  this  country,  and  had  faeea 
so  ever  aince  the  fonnatioo  of  civil  govemnsent  in  it,  and 
oi9<lata  coostitiitian  had  secured  it  to  posterity*     Tint  the 
jodgea  in  equity,  like  tfae  comoum  law  judges^  heU  tjieiu 
comaaasaioaadurioggood  faehanrioor,  and  they  cannot  lKae«< 
iM^red  from  effi4:e  but  by  trnpcachmeat  for  tm(i0O(Kr  beha* 
vfaur,  ao  that  the  prcaeot  judge  in  ttpity  fosaeaaea  afttim 
powers  and  autfaemiea,  4o  do  all  matters  aed  'dnngs  wiiUii 
4ie  equity  jumdictkm^.aa  luUy  to  aU  inteuta  and  putpoaea^a 
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be  did  when  the  odier  jbdges  trere  in  the  exercis6  of  their  ctiti  fiBft 
functions ;  and  that  if  the  vacancies  occasioned  bj  death  y 
and  resignation  had  not  been  filled  up,  and  othef  chancel-  ^^^Jnw;^^ 
lors  appointed,  it  was  not  hid  fault ;  he  was  at  his  post,  f  eady 
to  do  all  things  for  the  advancement  of  justice  whl<:h  th6 
duties  of  lus  office  enjoin  upon  him,  and  all  hi*  acts,  as  such, 
were  binding  and  efficacious,  as  far  as  he  weAt.  He  asked 
now  the  circumstances  of  the  present  case  stood  ?  The/ 
were  very  simple,  and  lay  within  a  very  narrow  compass, 
and  all  witlun  the  pdwers  of  any  one  of  dte  chancellors.  A 
bill  of  discovery  had  been  fifed  against  the  defendant.  What 
was  wanted  ?  Plain  answers  to  the  allegations  in  this  bill. 
But  defendant  would  not  answer,  and  the  present  proceed*- 
ing  was  the  method  prescribed  by  the  rules  and  practice  of 
that  court  to  compel  an  answer.  The  mode  of  discharge 
was  very  easy,  without  recourse  to  a  habeas  corpus^  or  to  the 
common  law  judges.  Let  defendant  put  in  his  answer,  and 
the  equity  judge,  would  discharge  him  as  a  matter  of  course, 
as  soon  as  he  had  complied  with  the  rules  of  court.  He 
next  contended,  that  the  common  law  judges  were  not  an* 
thorized  to  interfere  in  a  case  of  this  kind ;  they  had  no  cog- 
nisance in  the  case.  This  was  an  attachment  for  a  conten^t 
out  of  the  court  of  chancery ;  a  court  of  supreme  uncontrolled 
jurisdiction,  and  which,  in  many  instances,  controlled  even 
the  supreme  courts  of  law  themselves.  The  habeas  corpus 
act  did  not  embrace  the  case  ;  for  contempts  are  express- 
ly excepted  out  of  the  purview  of  the  statute,  and  the  judges 
are  forbidden  to  interfere  in  cases  of  prisoners  committed 
for  contempts. 

The  judges,  after  hearing  the  arguments,  and  fully  consi- 
dering this  case,  were  all  of  opinion,  that  they  had  no  juris- 
diction of  the  matter.  It  belonged,  exclusively,  to  the  court 
of  equity.  That  it  did  not  by  any  means  follow,  that  be- 
cause there  was  not  a  full  bench  of  chancellors  to  make  a 
final  decree  in  a  cause,  that  a  single  chancellor  could  not 
perform  the   duties  assigned  to  any  one  itnember  of   die 

Vol..  H.  A  a 
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Oiat  and  bcQch,  preparatory  to  a  final  hearing.  Nor  was  it  to  be  pre- 
others  sumed,  that  suitors  would  be  long  under  the  inconvenience 
Bowmanetal.  of  a  defective  equity  jurisdiction,  arising  from  the  vacancies 
on  the  bench.  But,  in  the  mean  time,  until  the  vacancies 
were  supplied,  and  other  judges  appointed,  the  remaining 
chancellor  still  in  office  was  fully  authorized  to  gp  on,  and 
fulfil  all  the  duties  assigned  to  any  one  chancellor,  till  others 
were  appointed.  That  the  present  was  a  case  preparatory 
to  a  hearing.  It  was  a  proceeding  to  compel  a  defendant  to 
put  in  bis  answer  to  a  bill,  and  came  expressly  within  the 
powers  given  to  each  of  the  equity  judges,  who  best  knew 
their  own  powers  and  authorities,  in  cases  within  their  own 
jurisdiction.  That  the  present  remaining  chancellor  Kut- 
ledge,  was  eminent  both  for  his  legal  and  equltaUe  know- 
ledge, and  ranked  high  in  the  estimation  of  his  country,  who 
had  elevated  him  to  so  important  a  trust,  and  they  had  ino 
doubt,  therefore,  that  he  would  do  what  was  right  and  pro- 
per pn  the  occasion.  To  him,  therefore,  they  thought  it 
their  duty  to  refer  the  present  case.  That  under  the  habeas 
corpus  act  they  had  no  authority  to  liberate  men  committed 
for  contempts.  Prisoners,  under  such  circumstances,  were 
expressly  excluded  from  the  benefit  of  that  act. 

The  motion  for  bail  was  discharged  and  defendant  re^ 
manded  to  the  custody  of  the  sheriflf. 

« 

N.  B.  At  the  next  meeting  of  the  legislature,  after  the 
above  determination,  two  chancellors  were  elected  to  fill  up 
the  vacancies  on  the  equity  bench  ;  so  that,  probably  a  case 
like  the  above,  may  never  happen  again.  Note  further. 
Since  the  determination  of  the  above  cause,  and  the  filling  up 
the  vacancies  in  the  equity  bench,  an  act  of  the  legislature 
has  authorised  the  appointfnent  of  two  additional  chancel- 
lors, any  one  of  whom  is  competent  to  hear  and  determine 
a  cause,  and  to  make  a  decree,  with  liberty  to  either  party 
to  appeal  to  a  court  established  for  that  purpose^ 
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Ferdinand  Hopkins  against  Allan  De  Graffenreid.      Finckney 

Duitict,i7n. 

1 RESPASS  to  try  title  to  lands. 

In  support  of  the  plaintifTs  tide,  a  grant  was  first  produ-  Where  ttro 
ced  to  Jatnes  Moorcy  for  350  acres  of  land,  on  Sandy  nver,  will  are  dead, 
dated  4th  November^  ,1763*  Two  surveyors,  to  wit,  Moses  ^t  rf  the 
Zr/tfand  yoseph  Gaskhut,  were  then  called  to  prove  the  idcn-  JjfJ^J:  ^"^t 
tity  of  the  land,  and  that  it  wasjn  the  possession  of  the  dc-  ^"^ings     by 

■^  '  ^  any  one    cre- 

fendant.  and  that  their  resurvey  corresponded  with  the  ori-  d»hic  witness, 

''  ^  with  the  proof 

ginal  plat  annexed  to  tlie  grant*  of    testator's 

1  he  last  will  and  testament  of  James  Moore^  the  original  u     soffieieSt 

lish  the  will! 

were  dead,  and  the  other  out  of  the  state,  a  witness,  John  ^^i^^^,^. 
•Pratt^  was  called  to  prove  all  their  hand-writinirs*  ^?8»  ^  ^« 

*  ^  witnesses  to  a 

Mr.  Nott^  of  counsel  for  defendant,  here  objected  to  the  bai-gain  and 
swearing  of  this  witness,  to  prove  the  hand-writings  of  all  who  are  dead, 
the  witnesses  to  the  will,  imisting  that  there  ought  to  be  a  tute%it)i  the 
separate  and  distinct  witness  to  prove  the  signature  of  each  Elmd-wriUng* 
witness  to  the  will,  otherwise  it  would  not  come  up  to  the  ^^  **"•'  ^  '*** 

'  ■  gran  torn, 

requisites  of  the  statute  of  frauds*     But  this  objection  was  ^J*^**  the  o- 

^  •*  ther    grantor 

overruled  without  argument,  by  Bay,  J.  who  presided  on  ^^    v»^y  fo 

,  such    bargain 

th'e  trial*  and  sale  is  not 

Mr*  Pratt  then  proved  the  hand^^writings  of  each  of  the  write  her 
three  witnesses  to  the  will ;  that  two  of  them  were  dead,  and  l^*JSet*'buri^ 
Ac  other  resided  in  Georgia^  namel}',  Geo.  Nunn.  jj^^^  **IIfJ^ 

The  deposition  of  Geo.  Nunn^  taken  on  interrogatories*  ''***"    «»rc«na- 

*  ^  '  o  '   stances,  to  be 

was  next  produced,  in  which  he  proved  the  execution  of  submitted  to 
the  will  by  the  testator,  and  the  attestation  of  it  by  all  the  sumpUve  evi* 
witnesses,  and  that  the  testator  was  of  sound  mind  and  me-  sach  grantor 
mory  when  it  was  executed*  the  de^'*^^ 

The  win  was  then  read ;  it  bore  date  the  15th  January^  asiiuTfor  !Jrf^^. 
1779*     In  this  will  the  testator  gave  his  wife  Dorothy  a  life  "'"S  ^  i«^  » 

^  **  oaose    go    to 

the  jury,   for 
want  of  the  proof  of  the  hand-writing  of  one  of  the  grantors,  under  the  alxire  ciroomstaneet. 


ts^  cAsps  P£T£|imin$;d  in  thp  state 

Hopkins      estate  in  the  land  in  dispute,  and  the  reversion  in  fee  to  his 
De  Grsffen-    son  Thomas  Moore* 

The  next  link  in  the  chain  of  titles  produced^  was  a  bar* 
g$uii  and  sale  from  Thoma/i  Moore  the  ^n,  and  Dorothy  the 
widow  of  James  Moore^  the  testator,  of  the  land  in  dispute, 
to  David  Hopkins^  the  father  of  th«  plaintiff  ia  this  action. 
The  witqe^se«  to  this  decd»  it  was  stated,  were  dead  or  out  of 
XW  $tate ;  but  in  order  to  supply  the  defect  of  this  testimony, 
several  witnesses  were  called.  Hugh  Thomas  proved  the 
hand- writing  of  one  of  the  witnesses  to  the  deed,  and  that 
he  was  dead.  Wiliiam  JenJ^iria  proved  the  hand»wridng  of 
the  other  witixess  to  the  deed,  and  that  he  was  out  of  the 
state.  Another  witness  proved  the  hand-writing  of  TAo- 
mas  Mopre*  The  l^t  and  only  remaimog  part  of  the  proof 
pf  this  b^gavin  apd  sale  to  be  established,  was  the  hand-wri- 
ling  of  p)d  Dorothy  Moore^  the  widow,  who  bad  the  life  es« 
tate  in  the  land.  Two  wi^esse^  were  called  for  that  pun* 
pose,  Anderson  Thoma^  and  John  J^mbrej  (tlie  latter  of  whom 
prevaricated  exceediogl/y',)  but  neither  of  them  did,  or  would 
prove  the  handrwriting  of  Dorothy  Moore  the  widow* 
Here  Mr.  Nott^  for  defendant,  called  for  a  nonsuit,  which 
was  opposed  by  Mr.  Smithy  counsel  for  plaintifi^  who 
argued  tlutt  this  case,  under  all  its  circumstances,  should  be 
pero^itted  to  go  to.  the  jur}',  in  order  to  presume  from  the 
whole  of  t^c  case,  the  execution  of  die  deed  from  Dorothy 
Maore,  who  had  the  life  estate. 

Bay,  J.  observed,  that  in  this  case,  a  very  clear  life 
estate  was  brought  down  from  the  original  grantee  to  Daro^ 
thy  Moore^  the  widow  ;  and,  however  clear  and  regular  the 
evidence  was  on  every  other  part  of  this  case,  and  he  was 
free  to  confess  it  was  exceedingly  clear  on  all  the  other 
points,  yet  there  was  not  a  tittle  of  testimoay  to  shew  that 
she  had.  ever  parted  with  her  right ;  th/ere  waa  therefore  a 
total  defect  ofi  evidence  as  to  the  tranfer  of  her  estme.  To 
suffer  a  case  therefore  to  go  to  the  jury,  when  there  was 
nothing  to  support  the  plaintiff's  right,  would,  in  his  opinion. 
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be  a  Qngfttoty  act.    The  plaintiff  b^  hi*  own  thewiog,  bad     H«piuM 
traced  the  estate  dovm  to  the  widow,  but  had  offered  nothing ,  Be  Gnffco- 

reld 

Co  ahew  ahe  had  ever  parted  with  her  interest  in  it  to  the 


iotiff)  or  to  any  other  under  whom  he  claimed. 

The  pbinttff  was  accordingly  nonsuited,  agreeably  to 
Mr*  Noti^s  motion. 

Tlus  case  was  afterwards  taken  up  to  the  court  of  appeala 
at  Columbia ;  where  a  motion  waa  made  to  set  aside  this 
nonsuit,  and  to  have  the  cause  reinstated  on  the  docket  in 
Pinciney  district. 

Mr.  Smithy  in  support  of  this  motion,  contended,  that 
there  were  certain  grades  or  degrees  of  evidence  known  in 
our  law,  which  under  different  circumstances  were  all  ad- 
missible in  our  courts  of  justice.  That  the  first  and  moat 
important  rule  of  evidence  was,  that  the  hig^iest  evidence 
the  nature  of  the  thing  is  cs4>aUe  of,  ought  always  to  be 
given. 

The  jiext  rule  was,  where  the  highest  cannot  be  procured, 
then  the  next  best  evidence  should  be  offered  that  can  be 
got.  And  this  rule  he  said,  was  divisible  again  from  vio- 
lent presumptions  which  are  next  to  certainty,  down  to  rea- 
sonable presumptions  arising  out  of  the  peculvir  circum- 
stances of  the  case,  and  that  in  all  cases  of  this  latter  kind 
the  juries  were  the  competent  judges,  and  not  the  court. 
Now  to  test  the  case  under  consideration  by  these  princi- 
ples, he  said,  there  were  two  witnesses  to  jthe  bargain  and 
sale  offered  in  evidence  from  Thomas  Moore  the  son,  and 
Dorothy^  the  widow  of  James  Moore^  to  David  Hopkina^ 
under  whom  the  plmntiff  claimed.  That  one  of  these  wit- 
nesses was  dead,  and  the  other  out  of  the  state,  so  that  his 
attendance  could  not  be  procured^  nor  could  any  process 
compel  him  to  attend  and  give  evidence,  but  both  their  hand- 
writings had  been  proved  ;  also  the  hand-writing  of  Tho* 
mas  Moore  the  son,  to  whom  the  fee  of  the  land  had  been 
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Hopkiot  given,  after  his  mother's  death  by  the  testator's  wilL  So 
Oe  Griffen-    ^^»  ^^  *****  every  part  of  the  testimony  given  was  clearly 

'^^'  within  the  well  known  rules  of  law.  The  only  part  wanting 
was  the  proof  of  the  hand-writing  of  old  Mrs*  Moore^  the 
other  party  to  this  deed.  This  old  lady,  he  said,  was  far 
advanced  in  life,  and  very  infirm  ;  that  she  had  always  lived 
in  a  remote  part  of  the  country,  and  probably  had  not  signed 
her  name  for  fiity  )-ears  before  the  deed  was  made.  The 
greatest  part  of  her  life  she  passed  under  the  direction  of 
her  husband,  and  after  his  death,  her  son  transacted  busi- 
ness  for  her,  so  that  it  is  not  at  all  improbable,  that  she  never 
signed  her  name  from  the  time  she  left  school  in  her  in- 
fancy., till  she  was  called  upon  to  sign  this  deed.  No  won- 
der, therefore,  that  no  witness  could  be  found  to  prove  her 
hand-rwriiing.  Under,  these  circumstances,  therefore,  a 
greater  latitude  ought  to  have  been  allowed,  than  in  com- 
mon or  ordinary  occasions.  The  rule  of  law  ought  not  to 
have  been  too  rigorously  laid  down ;  but  it  ought  have  been 
submitted  to  the  jury,  to  presume  from  the  whole  circum- 
stances of  this  case,  and  to  determine  whether  she  had 

See  case  signed  this  deed  or  not.     It  was  well  known,  he  said,  that 

of  Br&wn  and  ^-  •   •        r  •  ^  •         r 

Fro9$  ante,  presumptions  ansmg  from  circumstances,  was  a  species  ot 
evidence  often  resorted  to,  and  admitted  in  our  courts ; 
and  proof  of  such  circumstances,  which  could  not  have 
existed,  unless  a  particular  fact  had  pre-existed^  to  give 
rise  to  them^  had  been  admitted  as  presumptive  evidence  of 
such  fact*  Was  it  to  be  presumed,  that  two  discreet  disin- 
terested men,  would  have  signed  their  names,  and  attested 
the  execution  of  a  deed,  unless  such  deed  had  really  ex- 
isted ?  The  thing  is  not  supposable.  The  son  also  joining 
in  this  deed,  and  conveying  away  the  fee  of  the  land,  is 
another  circumstance  to  prove,  that  it  is  higlily  probable  the 

/  mother  must  have  joined  her  son  in  conveying  away  her 

life  estate,  which  she  could  not  long  enjoy.  All  these  were 
circumstances  very  proper  for  the  consideration  of  the  jury, 
and  should  have  been  submitted  to  them  by  the  district 
court  instead  of  directing  a  nonsuit. 
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Mr.  Notty  against  the  motion,  said  he  had  taken  two  Hopkins 
grounds  on  the  trial,  either  of  which  he  presumed  would  i>e  GraffeA* 
entide  his.  client  to  a  nonsuit*  The  first  respected  the  will,  '^ 
to  which  there  were  three  subscribing  witnesses  ;  two  were 
dead,  and  the  third  was  out  of  the  state*  To  come  up  to 
the  requisites  of  the  statute  of  frauds,  the  hand-writing  of 
each  witness  should  have  been  proved  by  a  separate  wit- 
ness; otherwise,  one  witness  might  substantiate  a  wiH, 
which  required  three  ta  pass  a  freehold*  The  second  was 
the  objection  on  account  of  Mrs.  Moore^s  hand-writing  not 
being  proved.  On  this  second  ground  he  succeeded,  though 
he  conceived  he  was  entided  to  it  on  the  first*  That  the 
nonsuit  was  properly  ordered  on  the  second  ground,  by  the 
circuit  court,  as  the  hand-writing  of  Dorothy  Moore  had  not 
been  proved.  No  matter  how  clear  all  the  other  parts  of 
the  testimony  was ;  this  important  link  in  the  chain  of 
plaintiff's  title,  was  wanting.  The  rule  of  law,  in  cases 
where  witnesses  to  a  will  or  deed  were  dead  or  out  of  the 
state,  was  first  to  prove  the  hand-writing  of  the  witnesses, 
then  the  hand-writing  of  the  party  to  the  will  or  deed* 
3  Burr.  1247.  this  was  a  case  of  a  wiU.  Without  this  last 
and  essential  part  of  the  proof,  all  the  rest  was  unavailing. 
The  same  doctrine  is  laid  down  in  Doug.  89,  90.  There  it  is 
said,  if  you  cannot  procure  the  subscribing  witness  to  a 
bond,  you  must  prove  the  obligor's  hand-writing  to  the 
bond.  The  presumptive  evidence  contended  for,  he'Said, 
was  dangerous  in  the  extreme,  as  it  always  held  out  a  temp- 
tation to  a  jury,  to  put  their  own  construction  on  slight  or 
immaterial  circumstances,  whether  they  brought  a  case 
within  the  rules  of  law  or  not,  which  went  to  lessen  the 
security  men  had  for  their  rights  in  a  court  of  justice* 
What  was  evidence  and  what  was  not,  was  one  of  the  sacred 
duties  of  the  court  always  to  determine ;  and  should  not  be 
committed  to  the  uncertain,  fluctuating  sentiments  or  opi- 
nions of  uninformed  jurymen. 

The  judges  were  all  of  opinion,  that  the  first  objection 
taken  on  the  trial  was  very  properly  overruled  by  the  pre- 
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Hopkins  siding  judge ;  that  the  promg  the  hand-writing  of  the  three 
De  Gnffea-  witnesses  to  a  will  by  any  one  credible  witness  was  sufr 
,lfjL-  cient,  if  they  were  dead  or  out  of  the  state  j  it  did  not  by 
cm.i)ev.96.  any  means  impugn  or  contravene  the  statute  of  frauds, 
1  fFUi.  816.  ^hich  required  three  witnesses  to  a  will ;  on  the  contrary, 
it  established  the  requisites  of  the  statute.  The  statute  did 
not  require  that  there  should  be  three  witnesses  to  prove  a 
will  i  (though  if  they  are  all  alive  it  is  best  to  produce  them ;) 
any  one  witness  to  it,  is  sufficient  to  make  such  proof,  if 
the  others  are  dead  or  absent.  There  in  therefore  a  great 
difference,  between  the  making  of  a  will  on  the  part  of  a 
testator  to  devise  lands,  and<the  proof  of  it  afterwards,  either 
before  the  ordinary  or  in  a  court  of  justice.  In  a  court  of 
justice,  a  will  is  considered  only  as  a  species  of  conveyance 
of  lands,  and  therefore,  it  may  be  proved  like  any  other 
deed.  But  as  to  the  other  objection,  Burke  and  Grimke 
were  of  opinion,  that  too  rigid  a  construction  was  given  to  the 
rule  of  law,  as  to  the  proof  of  Mrs.  Moore*s  hand-writing  to 
the  bargain  and  sale ;  and  that  the  nonsuit  ought  not  to 
have  been  ordered,  but  it  should  have  been  sent  to  the  jury 
under  all  the  circumstances  of  the  case,  to  determine  whe- 
ther she  had  or  had  not  executed  the  deed  under  consider** 
ation.  They  admitted  the  general  rule  of  law  as  laid  down 
in  3  Burr.  1247.  and  in  Doug.  89,  90.  that  it  is  necessary 
after  you  have  proved  the  hand-writings  of  the  witnesses, 
then  to  prove  the  hand-writing  of  the  party  to  the  bond  or 
deed.  But  said,  that  this  case  formed  a  strong  and  marked 
exception  to  the  general  rule  on  this  head.  In  the  usual 
and  ordinary  transactions  between  men  in  the  manage metic 
of  business  wiih  each  other,,  the  rule  certainly  ought  to  be 
adhered  to.  In  a  case,  however,  like  the  present,  where 
the  hand-writing  of  an  old  infirm  woman,  who  did  not  sign 
her  name  more  than  once  probsd^ly  in  fifty  years,  it  was 
next  to  an  impossibility  to  find  a  man  living,  wiio  cotdd 
prove  her  hand-writing  ;  therefore,  the  proof  of  all  the  so- 
lemnities usually  attending  the  execution,  delivery  and  at- 
testation of  socba  deed,,  as  were  not  likely  to  happen,  un- 
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less  she  had  executed  it,  ought  to  have  gone  to  a  jury,  as     Hopkioa 
presumptive  evidence  for  them,  to  determine  whether  she    i>e  Gndfiin^ 
actuaOy  did  sign,  seal  and  deliver  it,  or  not*     The  rule  of       ^ 
law,  therefore,  quoted  by  the  plaintiflPs  counsel  on  the  ar* 
gument,  would  well  apply  in  this  case  ;  namely,  where  the 
best  evidence  a  thing  is  capable  of  cannot  be  procured, 
then  the  next  best  ought  to  be  admitted  i  not  as  conclusive, 
but  as  presumptive  evidence  of  the  fact* 

The  nonsuit  was  therefore  set  aside,  and  the  cause  or- 
dered to  be  placed  on  the  docket  in  Pinckney  district,  for 
trial  again  at  the  next  oourt. 

Present,  Burke,  Grimke  and  Bat. 

il»  B.  Bat,  J.  afterwards,  upon  reconsidermg  this  case^ 
assented  to  the  above  decision. 


William  Daub  against  James  M A&TUf.  Ooiumbiu, 

1798. 

CASE  from  Canukn*  A  judgment 

This  was  an  action  of  debt  on  a  judgment  in  trover,  in  ibaiide/^cMr 

which  die  jury  under  the  direction  of  the  judge,  refused  to  ^fSuht^^^ 

aDow  interest.  t!^:^^TL 

stalment    set 

A  modoD  for  a  new  trial  was  moved  for  by  Mr.  MaMs^  b  an  lietioa 
on  the  ground  that  all  judgments  under  the  instalment  act  j!^lDept^th« 
of  irsr,  carry  interest;  and  the  presiding  judge  in  this  PSiSto'SJ 
case,  had  directed  the  jury  not  to  allow  it.    But  the  mo*  fc«?»'.  being » 

*"'**^*     ^^  ,  ...  ease  onginwiy 

tion  was  overruled,  because  this  was  a  suit  originally  on  a  soanrUng    oi 
tort^  and  the  plaintiff  was  entided  to  his  execution  on  enter* 

Vol.  n.  lb 
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Daub 

V. 

Murtin. 


ing  up  his  judgment.  The  Instalment  act  of  1787  £d 
not  prevent  him,  and  if  he  chose  to  let  the  judgment  re* 
main  over  so  long  unsatisfied,  it  was  his  own  Cault.  Be- 
st des,  this  was  an  action  in  its  origin  sounding  in  damages, 
and  it  was  not  the  usage  and  practice  of  the  court  to  allow 
interest  on  damages*  They  were  therefore  of  opinion, 
that  the  presiding  judge  directed  the  jury  properly  not  to 
allow  interest. 


Rule  for  new  trial  discharged. 
Present,  Burke,  GRiMKif'and  Ba/t. 


(fahtmbiu, 
1798. 


David   Hopkins  against  The   Administrators  of 

M'Pherson. 


A  writ  taken 
oat  aniiist 
one  ftcl minis- 
trator  wbere 
several  are 
.appointeidaiid 
qualified  to 
administer  on 
the  iutestate's 
otate,  is  null 
and  Toidy  and 
will  not  pre- 
vent the  sta- 
tute of  limit* 
ations  from 
running  a- 
eainst  a  debt. 
A  seeond  writ 
against  ^  all 
tne  adminis- 
trators after 
s  disoontinu- 
anee  of  the 
ftrst»wiU  not 
•ave  the  de- 
feet  where  the 
•tatnte  has 
ranbdbrethe 
lodging  of  the 
writ  m  the 
8heriff*a  of- 
ifoe. 


THIS  was  an  action  of  assumpsit.     Plea  noh  assumpsit 
infra  quatuor  cmnos* 

Verdict  for  defendants  under  the  direction  of  the  court. 

Motion  for  a  new  trial,  on  the  ground  of  misdirection. 
The  circumstances  of  this  case,  as  reported,  were  these  : 
A  writ  was  first  taken  out  against  one  of  the  administrators 
alone,  when  several  had  been  appointed  and  qualified  ;  the 
plaintiff  upon  discovering  his  mistake,  discontinued  his  ac- 
tion and  commenced  another  one  against  all  the  adminis- 
trators ;  the  first  writ  was  in  tim6  to  bar  the  statute  of  limit- 
ations, but  the  second  was  lodged  after  the  statute  had  rim 
out  against  the  debt ;  so  that  the  only  question  vras,  whe- 
ther  the  lodging  of  the  first  writ  had  taken  the  case  out  of 
the  statute  or  not?  The  court  was  unanimous,  that  the  first 
being  void,  it  gave  no  right  whatever  to  the  plaintiff;  and 
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when  the  second  writ  (which  was  valid)  issued,  the  statute     Hopkins 
of  limitations  had  run  out  and  barred  thp  recover}'.  The  Admin- 

istntors  oC 


Rule  for  new  trial  discharged* 
Present,  Burke,  Grimke  and  Bat. 


The  Devisees  of  Philip  Hawkins,  deceased,  a^tnH      Ovangebursh 
Ambrose  Arthur  and  others* 


TRESPASS  to  try  tide  to  land,  before  Bat,  J.  A  resenrfttion 

This  action  was  brought  to  try  the  tide  to  a  tract  of  the  nae  of  a 

land,  adjoining  the   town  of  Granby^   commonly    called  «^^°||;tWb^ 

Saxagotha  town.  ^-'^  ^' 


{i\c,  that  thnte 
andt  shall  be 

Mr.  HolmeSj  on  the  part  of  the  plaintiffs,  in  support  of  appropriatcti 
their  dde,  produced  a  grant  to  Job  Marion^  for  764  acres  of  useV  tiie  in- 
land, dated  m  February^  1770,  then  said  to  be  situated  on  I^d^tiln.''^ 
Sdmec  river,  but  in  fact  and  in  truth,  situated  on  the  west  JU^^^^.  ^''p,,  ".** 


side  of  the  Cangaree  river.     He  next  produced  regular  cour  P"'* »  "^»t'ob- 
veyances  from  jfob  Marion^  the  grantee,  to  Benjamin  Far*  *»?«««  ^^^  ^^ 


raWi  and  also  conveyances  irom  Farrow  to  Philip  Hoim*  tcrwanii,    js 
ib'/»,  under  whom  the  plaintiffs  claimed.  as  muoh  as  a 

When  these  conveyances  were  inspected  and  examined  jbr***  lands" 
by  the  surveyors,  it  appeared  that  only  72  acres  were  in  dis-  ^l^  pj^jf, 
pute  with  th^  present  defendants,  which  included  the  glebe  ***"^^  granted 
lots  in  the  town  of  Granbi/y  and  part  of  the  common. 

Mr.  Purcellj  and  Mr.  Bynum^  two  surveyors,  were  then 
called  and  sworn,  and  they  both  agreed  in  opinion  with  re- 
gard to  the  situation  of  the  lands  in  dispute,  which  lay  be- 
tween  the  m^n  road  leading  to  Charleston  and  the  Congarec 
river,  and  that  it  was  a  part  of  Saxagotha  toxvn  ;  and  both 
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Oerisees  of  the  surveyors  concurred  in  opinion,  that  the  pUt  annexfid  to 
^"l  ^'      Marions  grants  and  the  land  specified  in  HmvkimU  deedy 

^o«ie«*"**  covered  or  included  the  lands  which  were  called  and  known 
by  the  name  of  the  Saxagotha  town  lands  i  so  that  upon  the 
whole,  there  was  no  dispute  about  the  locauon  or  situation 
oi  the  lands  in  dispute,  as  ihey  were  clearly  included  within 
the  grant  and  the  conveyances.  Here  the  counsel  for  the 
plaintiffs  rested  his  case,  alleging  that  they  had  deduced  a 
clear  and  regular  tide  down  from  the  original  grantee,  to  the 
plaintifis  in  this  action,  and  had  also  established  the  fact  of 
the  location  pt  the  land  in  dispute  being  within  the  boun* 
daries. 

Mr.  Starke^  of  counsel  for  defendants,  stated,  that  the  land 
in  dispute  was  pan  of  the  town  of  Saxagotha,  which  had 
been  laid  out  and  reserved  for  the  use  of  the  German  inha* 
bitants  of  the  township  oi  Saxagotha^  which  was  of  consider- 
able  extent,  and  formerly  had  the  privilege  of  sending  a 
representative  to  the  legislature  oi  the  state,  and  that  it  of 
right  belonged  to  them  and  their  descendants  at  this  day  ^ 
but  that  a  spirit  of  speculation  had,  in  or  about  the  year 
1770,  gone  abroad  in  Aaerica,  (as  it  had  done  at  sevexal 
peril  ids  since,)  and  particularly  in  thi^  then  province ;  and 
that  some  artlul  person  well  acquainted  with  these  lands  and 
their  situation,  as  well  as  with  the  adjoining  lands  around 
them,  had  made  use  of  Mr.  Job  MariorC*  name,  as  a  cover 
to  obtain  a  grant  tor  the  764  acres  of  land,  the  exact  quan^ 
tity  reserved  for  the  use  of  Saxagotha  town  and  township. 
He  then  stated,  that  George  11.  late  king  of  Great  Britain^ 
so  long  ago  as  the  year  1730,  soon  after  his  accession  to  the 
throne,  issued  a  proclamation  to  his  countrymen  in  Ger^ 
many,  offering  bounties  of  land,  and  other  advantages  civil 
and  religious,  in  order  to  induce  them  to  emigrate  and  seu 
tit  in  the  upper  part  of  this  then  province  of  South  Carolina^ 
in  Older  to  form  a  strong  barrier  against  the  incursions  of 
the  savages,  who  had  been  long  troublesome  in  th»t  part  of 
th«  country.    That  in  consequence  of  that  proclamation, 
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Arthur  and 
others. 


numbers  of  the  ii^abitants  of  that  part  of  Germany^  which  Devisees  of 
the  name  of  the  township  bears  at  this  day,  did  emigrate  ^^  ^ 
with  their  families  to  CaroUna^  and  setded  themselves  down 
in  the  township  which  its  name  imports  ;  where  they  and 
dieir  descendants  have  remained  to  the  present  period. 
That  for  the  accommodation  and  general  convenience  of 
these  new  setders,  a  town  of  considerable  extent  was  laid 
out,  and  reserved  for  them  and  their  descendants  inhabit- 
ants of  die  said  township  for  ever,  called  Saxagotha  town  ; 
which  is  admitted  to  he  the  tract  which  includes  the  land  in 
dispute*  That  this  town  contained  764  acres,  the  exact 
quantity  mentioned  in  MariorCs  grant,  and  both  the  sur- 
veyors who  have  been  examined  agree  that  it  is  the 
same  land. 

He  next  stated,  that  from  the  loss  of  many  of  the  old 
i^cords,  and  the  carrying  off  2l  great  many  others  of  them 
by  the  enemy  during  die  revolutionary  war,  and  other  pub- 
lic misfortunes  which  befel  this  country  before  and  about 
diat  period,  he  had  it  not  in  his  power  to  produce  the  coun- 
cil books  of  the  old  province  of  South  Carolina^  which  con- 
tained the  public  proceedings  of  the  then  government  of  the 
province,  and  the  transactions  of  the  king's  governors  and 
councib,  to  whom  the  executive  authority  was  entrusted  ; 
so  as  to  shew  the  precise  act  of  the  British  government,  in 
making  this  reservation  of  land  for  a  town  for  the  use  of 
die  German  inhabitants,  who  had  setded  in  the  above  town« 
ship,  which  waa  the  highest  evidence  the  thing  was  capable 
of.  But  he  would  offer  the  next  best  evidence  of  this  ap- 
plication or  reservation  for  the  above  purposes,  which  was 
an  ancient  plat  or  plan  of  the  town  of  Saxagotha^  under  the 
hand  of  Ra^h  Humphreys^  a  farmer  deputy  surveyor-gene- 
ral of  the  said  province,  taken  from  the  original  entered  in 
the  council  books,  made  by  order  of  the  governor  and 
council  of  South  Carolina^  in  pursuance  of  the  king's  in« 
structions  for  diat  purpose,  dated  in  1732,  and  signed  and 
eerfified  by  the  said  deputy  surveyor-general.  This,-  he 
eontended,  vras  such  proof  of  the  actual  existence  of  the 
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Devisees  oC   original,  fts  ought  to  be  adoutted  at  diis  day,  to  prove  the 
^^.  ^*      reservation  and  iayii\g  off  of  the  town* 

Arthur  and 
olbcrs. 

Mr.  Holmes f  the  counsel  for  the  plaintiff,  objected  to  this 
plan  being  giyen  in  evidence,  as  not  being  of  the  highest 
nature.  But. the  objeaion  was  overruled  by  the  presiding 
judge,  on  the  grounds,  first,  that  transacUons  of  this  kind, 
such  as  reservations  of  land  by  the  Britifh  government,  for 
towns,  forts,  fortifications,  and  other  special  public  purposes, 
differed  greatly  fronv  grants,  either  under  the  great  seal  or 
the  colonial  seals  ;  or  even  deeds  or  conveyances  from  one 
individual  to  another^  The  mode  observed  in  making  these 
reservations,  was  first,  a  declaration  or  rather  resolution  en* 
tered  in  the  council  books,  that  certain  pordons  of  land 
should  be  for  ever  reserved  by  the  crown  for  some  of  the 
above  pui)lic  purposes »  and  directions  were  accordingj|y 
given  to  the  surveyor-general,  to  lay  off,  by  metes  and 
bounds,  the  lands  so  reserved*  After  this  survey  was 
made  and  certified  by  the  surveyor-general,  it  was  returned 
to  the  governor  and  council,  and  the  plat  of  such  reserved 
lands,  was  entered  in  the  council  books,  there  to  remain 
as  a  perpetual  memorial  or  record  of  such  appropriation* 
After  which,  there  was  no  other  evidence  of  such  reserva- 
tion, but  the  copies  of  pUts  certified  by  the  surveyor-gene- 
ral, or  his  lawful  deputies.  Whereas,  in  the  case  of  grants 
under  the  seal  of  the  government,  they  were  given  to  indi- 
viduals, for  their  private  use  and  benefit  only,  and  they 
had  the  custody  of  diese  grants  or  charters,  and  coyld 
always  have  them  ready  to  produce  when  called  for,  to 
shew  their  rights.  So  likewise  in  the  case  of  deeds  and 
conveyances,  which  is  the  reason  why  the  law  always  re- 
quires that  they  should  be  produced  as  the  highest  evi- 
dence, or  their  loss  or  destruction  regularly  accounted  for. 
Not  so  with  regard  to  reservation  of  lands  for  public  purpo- 
ses, where  the  government  remains  as  trustee  for  the  pubUc 
In  such  case,  there  never  was  any  grant  or  deed  to  indivi- 
duals to  produce.  The  only  evidence  of  such  reservation, 
is  a  copy  of  the  plat  entered  in  the  council  books,  shewing 
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die  lands  reserved.  Another  ground  for  overruling  the  ob- 
jection, was,  that  ancient  deeds  above  thirty  years  stuidtog 
prove  themselves,  and  may  be  pven  in  evidence  without 
proof,  especially  where  possession  has  gone  along  with  it, 
and  it  was  not  denied,  that  many  of  the  inhabitants  were  in 
possession  of  Ac  lots  in  this  reserved  town-  Upon  the 
same  principle,  ancient  pbts  and  maps  may  be  given  in 
evidence.  In  the  present  case,  the  plat  has  every  appear- 
ance of  regularity  and  authenticity  about  it,  signed  and 
certified  by  the  proper  oflicer  oS  the  government,  and  is  of 
more  than  sixty  years'  standing* 

The  plat  was  then  produced  and  offered  in  evidence  to 
the  jury,  and  it  appeared  to  be  the  same  land,  which  was 
covered  by  Marion^s  grant,  and  containing  exactly  the  same 
quantity.  On  this  jdat  or  plan  of  the  towii,  the  lots  for  the 
use  of  the  inhabitants  of  Saxagotha  township  were  laid 
down  ;  and  streets  and  squares  for  public  purposes,  were 
fiiirly  and  regularly  delineated  and  represented  on  it ;  and 
among  other  things,  there  appeared  to  be  a  square  reserved 
fi>r  a  churchy  another  for  a  court-house  and  gaol,  another 
for  a  public  market,  and  several  others  for  public  purposes. 
On  tills  plan  was  also  laid  down  and  represented,  a  common 
appurtenant  to  the  said  town,  for  the  use  of  the  inhabitants 
and  their  cattle,  and  also  sites  for  forts  and  ^fortifications, 
which  were  afterwards  built  and  erected,  for  the  defence  of 
the  said  inhabitants  against  the  depredations  and  incursions 
of  the  savages.  So  that  every  thing  appeared  to  have  been 
done  by  the  crown,  not  only  for  the  appropriation  and  ro 
servation  of  the  land  itself,  but  for  the  convenience,  com- 
fort, security  and  protection  of  die  inhabitants,  who  were  to 
people  and  inhabit  it. 


HeTtMesof 

Hawkins 

V. 

Arfbiii*  tn^ 
others. 


Mr.  Stark  then  called  several  old  witnesses,  who  proved 
that  a  church  had  been  built  on  the  square  reserved  in  the 
town  for  that  purpose,  in  the  year  1760 ;  and  dial  there  had 
been  an  old  church  on  the  same  spot  before,  which  was 
called  Saxagpiha  town    church.      An  old   man   named 
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Bdughman^  particularly  swore,  that  he  'helped  to  haSU. 
Ae  church  in  the  year  1760.  After  this  teatimony,  Mr. 
Siarke  produced  a  number  pf  old  grants  to  the  inhabitants 
ofSaxagoiha  township,  for  farms,  or  plantations,  or  bounty, 
in  each  of  which  was  a  grant  of  a  town  lot  also  in  Saxagotfm 
town,  as  an  appurtenant  to  their  said  plantations  or  farms  ; 
all  which,  he  contended,  proved  incontestably,  that  this 
bnd  had  been  reserved  by  the  crown  of  Great- Britain  for  a 
town,  for  the  use  of  the  inhabitants  oi  SaxagotluttowoskAp^ 
and  their  heirs  and  clesceodants  for  even  Here,  he  said,  he 
would  rest  his  clients'  case,  and  submit  it  to  a  jury  of  die 
country* 


After  the  testimony  to  the  jury  was  closed  on  both  sided, 
Holmes^  for  the  plaintiffs,  contended,  that  die  fee  of  die  soil 
had  never  passed  from  the  crown  of  Great  Britain  (except 
fbr  a  few  town  lots)  till  the  grant  to  Marion.  That  howe- 
ver die  British  government  might  originally  have  intended 
thb  land  for  the  site  of  a  town,  yet  time  and  circumstances  ^ 
had  changed*  They  had  seen  that  it  would  not  answer  for 
that  design,  and  accordingly  had  granted  it  away  for  the 
purposes  of  cultivation  and  improvement  as  a  fsurm*  That 
as  to  the  town  lots  which  had  been  granted  before  die  letters 
patent  to  Marian^  he  did  not  mean  to  contend,  that  the  pro- 
prietors were  not  entided  to  them.  He  was  willing,  there* 
fore,  that  the  jury  should  leave  every  such  lot  out  of  their 
verdict,  if  it  was  possible  for  them  to  designate  them  ;  but 
contended,  that  his  clients  were  endtled  to  the  remdue  of 
the  7M  acres,  whatever  that  might  be,  more  or  less. 


Marshall^  in  reply  for  defendants,  insisted,  that  the  royal 
faith  was  pledged  by  the  proclamation  oi  George  XL  to  his 
countrymen,  whom  he  wished  to  setde  in  SotUh  Carolina  ; 
and  it  was  consummated  by  hb  governor  and  council  in 
South  Car^Una^  when  the  town  was  laid  o6F,  and  the  pUt  re* 
turned  to  the  council,  and  entered  on  the  council  books. 
This,  he  urged,  was  an  act  as  formal,  and  as  substandaily 
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vaUd,  as  if  he  had  affixed  the  great  seal  of  Great  BriUfin  tQ 
ic»  or  his  seal  of  his  then  proviace  of  South  Carolmcu  From 
that  moment,  the  crowa  parted  vrith  its  right  9||4  contrpl 
over  the  soil  of  Saxagotha  tQwn,  and  became  a  tiruate^  for 
die  emigrant  Germans^  and  their  descendaxUs  for  eyer.  li» 
said,  the  time,  the  occasion,  and  the  object  were  all  worthy 
the  consideration  of  the  freemen  of  South  Carolir^  Tbt 
time  was  a  disastrous  one ;  when  the  frontiers  of  this  coun- 
try were  ifrequendy  ravaged  by  a  murderous  epemy»  The 
occasion  was  to  form  a  firm  and  permanent  barrier  to  the 
incursions  of  this  savage  enemy ;  and  the  object  was  to  se- 
cure to  them  and  to  their  posterity,  a  convenient  town^ 
where  they  could  in  the  time  of  peace,  enjoy  the  good  fel- 
lowship of  society,  and  the  mutual  interchanges  of  com- 
merce with  each  other. 

That  the  government  of  Great  Britain  stood  pledged  to 
the  inhabitants  of  this  town,  to  secure  to  them  these  advan- 
tages, together  with  freedom  and  religious  liberty  ;  and  no 
doubt  can  be  entertained,  that  these  advantages  and  bless- 
ings would  have  been  perpetuated  to  them  and  their  pos- 
terity, if  the  government  of  this  country  had  still  remained 
under  that  government*  The  revolution  in  America^  and 
establishment  of  independence,  made  a  new  aera,  and  chang- 
ed the  powers  of  government  from  the  crown  of  Great  Bri^ 
tain^  to  the  freemen  of  America ;  and  shall  they  be  less 
mindful  of  these  important  rights,  than  the  British  would 
have  been  ^  He  hoped  and  trusted  they  would  not ;  and 
that  the  good  sense  and  justice  of  the.country  would  uphold 
and  establish  those  rights,  against  all  the  speculators  in  the 
world  who  would  endeavour  to  deprive  the  inhabitants  of 
them. 
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Mr.  Z).  HalL  The  moment  the  royal  faith  was  pledged 
to  the  Germans^  for  the  reservation  of  this  town  for  their 
use,  it  was  tantamount  to  a  warrant  of  survey  for  vacant 
lands.    When  it  was  run  out  by  the  surveyor-general,  it 
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ft  Vaa  similar  to  a  return  of  the  surveyor-general  into  tbe  se- 
^1^^  cretaiy's  office ;  and  when  it  was  returned  to  the  governor 
Arthur  and  jmj  council,  and  entered  in  the  council  books  and  confirmed 
on  their  part  on  behalf  of  the  crown,  it  was  as  solemn  a 
transfer  of  the  right  of  the  crown  to  the  inhabitants  of  the 
town,  as  a  grant  under  ^he  great  seal  of  Great  Britain* 
Consequently,  any  grant  for  the  same  lands  afterwards,  was 
null  and  void ;  as  much  so,  as  a  junior  grant  for  the  same 
lands  would  have  been,  if  they  had  been  granted  to  a  pri- 
vate  individual.  There  was  one  circumstance,  he  said, 
which  had  not  been  accounted  for  in  this  transaction,  which 
had  made  an  impression  on  his  mind,  and  that  was,  that  the 
land  in  yob  MariorCa  grant,  was  stated  to  be  situated  on 
Santee  river*  Whereas,  this  land  was  on  the  Congaree 
river^  at  least  thirty  miles  above  the  junction  of  the  two 
rivers  ;  which  conveyed  to  him  the  idea,  of  a  misrepresent- 
adon  in  the  location  of  the  land,  which  was  a  strong  badge 
of  fraud,  and  was  of  itself  alone  sufficient  to  render  it  a 
very  suspicious  transaction  in  the  origin. 

Bay,  J.  in  charging  the  jury  told  the;m,  it  was  necessary 
for  them  to  determine  whether  there  ever  was  this  reserva- 
tion for  the  town  of  Saxagotha  by  the  crown  of  Great  Bri* 
taiTtj  or  not  i  If  so,  then  the  inhabitants  of  Saxagotha  town- 
ship, for  whose  use  and  benefit  it  was  reserved,  were  most 
unquestionably  entitled  to  it ;  and  that  there  was  this  reser- 
vation most  evidendy  appeared  by  the  plat  produced, 
which  had  every  appearance  of  authenticity  attached  to  it* 
In  the  first  place,  there  must  have  been  an  order  of  council 
made  to  have  this  town  sun^eyed  and  laid  out,  otherwise 
the  surveyor-general  would  never  have  proceeded  to  make 
it*  In  the  next  place,  it  appears  from  the  face  of  the  plat 
as  well  as  from  the  testimony  of  the  two  surveyors,  that 
this  xovm  must  have  been  actually  run  out  by  metes  and 
bounds  by  the  surveyor-general,  as  directed  by  the  governor 
and  council.  Again,  the  uses  and  purposes  for  which  it 
was  surveyed  and  laid  off,  is  most  evident  from  the  lots 
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laid  down  on  the  plat,  and  the  streets  and  squares  kid  off  Bevhees  tf 
for  public  purposes.  All  which  was.  confirmed  b^  the  re*  y. 
turn  of  the  original  plan  to  the  governor  and  council,  and  "^^"^^ 
the  entry  or  record  thereof  in  the  counctt  books,  whtdt  ap* 
pears  to  have  completed  this  reservation.  And  this  agah 
is  further  confirmed  by  the  building  of  two  churches  on  the 
spot  delineated  on  the  plat,  for  that  purpose,  uid  the  giants 
of  the  town  lots  annexed  to  the  farms  or  plantatioos 
throughout  the  township.  All  these  circumstaiices  com- 
bined, formed  such  a  mass  of  testimony  in  fiivcnur  of  th&s 
reservation,  that  the  mind  of  man  could  not  get  over  it. 
As  to  the  legal  effect  of  this  reservation,  there  could  be  no 
question  about  it.  It  amounted  to  a  covenant  in  law,  be- 
tween the  crown  and  the  people,  for  whose  use  and  benefit 
it  was  intended  ;  that  the  land  contained  within  the  bounda- 
ries of  that  plat,  should  for  ever  thereafter  be  appropriated 
and  disposed  of,  for  the  use  and  benefit  of  the  inhabitants  of 
the  said  town  and  township,  and  their  heirs  for  ever,  and  to 
and  for  no  other  intent  and  purpose  whatsoever. 

It  was  as  solemn  an  act  on  the  part  of  the  government, 
'  as  any  grant  could  be  under  the  great  seal  of  the  province ; 
and  any  grant  for  the  same  lands  afterwards  must  have  been 
obtained  by  fraud  or  misrepresentation,  and  therefore 
null  and  void  to  all  intents  and  purposes,  as  much  as  any 
junior  grant  obtained  for  land  which  had  been  formerly 
granted. 

It  appeared  to  him,  that  the  king  of  Great  Britain  became 
a  tru:>tee  for  the  use  of  the  said  inhabitants,  as  soon  as  the 
reservation  was  completed,  until  the  whole  of  the  lots  were 
granted  away  among  the  said  inhabitants  and  their  descend- 
ants, and  so  remained  till  the  revolution  was  accomplished  ; 
when  the  state  of  South  Carolina  succeeded  to  the  trusty 
and  now  holds  in  trust  all  the  ungranted  lots  and  common, 
for  the  use  of  the  inhabitants  of  the  siud  town  and  town- 
ship ;  and  that  no  other  appropriation  can  be  made  of  said 
land,  but  for  the  use  of  the  said  inhabitants,  agreeable  to 
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^Ha'Tsi***^  the  true  intent  aad  memiing  of  the  crown  and  people^ 

^     V.  when  the  said  reservation  Was  oricinally  made. 

Arthur  and  ^        J 


othen. 


The  jury  retired,  and  after  remahiiag  in  their  room  a 
short  time,  returned  a  verdict  for  the  defendants* 

A  notice  of  a  motion  for  a  new  tritd  was  then  given  by 
the  plaintiffs'  counsel,  but  it  never  was  afterwards  brought 
forward; ''  They  acquiesced  in  the  verdict,  and  abandoned 
their  d«iffi. ' 


Charietum  Nathaniel  Bliss  Neal  against  Philip  Lewis. 

Inadeciara-       SLANDER.     Verdict  for  plaintiff.     Motion  in  arrest 

tion  for  alnn-      ^  .     , 

der,      where    of  judgment. 

■ome   cou^       The  declaration  in  this  case  contained  several  counts  : 
Scrt  bad,  ^a       ^*  For  calling  the  plaintiff  a  rascal,  a  scoundrel,  a  liar  and 

general     ver-   villain. 

diet  ornnding  -  ^  ^  ^  . 

will    support       2.  For  calling  him  a  damned  swindler, 

counts.       A       3.  For  calling  him  rascal,  thief  and  scoundrel. 

scrt  as  "many       4.  For  repeating  that  plaintiff's  bills  had  been  protested  in 

ptSScs,  ^d^f  ^nglandy  and  that  he  was  unworthy  of  credit. 

any    one    is       After  a  veiy  long  trial,   and   a  great  deal   of  testimony 

fioient.  on  both  sides,   the  lury  found  a  general  verdict  aeainst  the 

Unless  dama-  .  .  . 

ges  are  very  defendant,  with  3,000  dollars  damages,  without  distinguish- 
court  will  not  iug  on  which  of  the  counts  in  the  deplaration  they  founded 

grant   a  new   .^    ••   .,^^,1:^^  ^ 

trial  in   slan-  ^^^^  ^  eruiCl. 

dcr.  i^'g  ^gg^  therefore,  a  motion  in  the  first  place  in  arrest  of 

judgment ;   or,  If  the  court  should  not  think  proper  to  grant 
that  motion,  then  for  a  new  trial. 

In  supjiort  of  the  motion  in  arrest  of  judgment,  it  was 
contended,  that  this  declaration  contained  several  distinct 
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Counts,  separate  and  indepefi<kiit  ttf  each  otfief,  iome  of  ^f^ 
which  were  actionable,  and  the  crthcrs  hot  actionable  ;  and 
as  the  jury  have  found  a  general  verdict  on  the  whole,  wtth^ 
ont  disdnguidhing  on  which  their  verdkt  for  such  large 
damages  was  founded,  whether  on  ^t  counts  that  are  ao- 
tionable  or  not,  the  verdict  was  void  in  lair  for  uncertMUtJr. 
That  any  judgment  entered  up  on  such  a  verdict  wotAl  be 
erroneous,  as  peradventure  it  might  be  on  the  counfe  Which 
were  not  in  themselves  actionable.  It  WoaM^  therefore,  be 
a  kind  of  hazarding  cast  to  find  out  on  which  of  tbein  tb^ 
defendant  had  been  found  guilty  ;  and  no  pertfon,  ft^m  At 
perusal  of  the  record,  could  tell  what  was  resdiy  the  law  ifi 
regard  to  actionable  words  or  not.  It  would  ap{>car  to  be 
so  vague  and  indefinite,  that  there  coidd  be  no  coming  at 
any  thing  like  certainty  Irom  it ;  or,  for  aught  that  appeared, 
the  jury  might  have  given  500  dollars  on  the  first  count, 
1,000  on  the  second,  500  again  on  the  diird,  aAd,  lastly, 
1,000  on  the  fourth  and  last  count ;  so  that,  in  reality,  they 
might  have  taken  upon  them  to  say  that  every  count  in  the 
declaradon  was  actionable,  against  every  principle  of  law 
upon  diat  subject.  If,  however,  the  court  should  be  of 
opinion  that  the  above  grounds  were  not  sufficient  in  law  to 
arrest  the  judgment,  the  counsel  for  die  defendant  urged, 
dtat  his  cHent  Mras  well  entided  to  a  new  trial.  First,  for 
excessive  damages,  beyond  aU  propordon  to  any  mjur}'  the 
plaintiff  could  have  sustained  by  occasion  of  speaking  any  of 
the  words  charged ;  and  also  because  the  judge  who  tried 
the  case  had  not  clearly  disunguished  to  the  jury,  and  explain- 
ed to  them  the  nature  of  the  counts,  and  pointed  out  those 
which  were  actionable,  and  those  which  were  not  so  ;  when 
it  was  highly  presumable  if  he  had  done  so,  die  jury  mig^t 
have  been  induced  to  find  very  small  damages,  if  any  at  all, 
for  die  plaintiff ;  but  by  suffering  them  all  to  go  to  the  jury, 
they  went  with  accumulated  weight  against  defiendant, 
which  may  have  induced  them  to  give  such  outrageous  da- 
mages. Whereas,  should  the  court  now  send  it  back  to  an- 
other jury,  to  whom  these  necessary  explanations  might  be 
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made,  a  reasonable  or  moderate  verdict  might  be  obtained^ 
even  if  the  defendant  should  not  be  acquitted  of  the  slan* 
derous  charge.  Another  ground  in  favour  of  the  new  trial 
was  taken  in  the  argument*  which  was,  that  improper  tesd- 
mony  had  been  permitted  to  go  to  the  jury.  Mr*  Adam 
Tunno^  a  witness  sworn  in  the  cause,  was  allowed  to  pve 
evidence  of  the  contents  of  letters  he  had  received  in  the  way 
of  business  from  the*  pbintiff 's  father,  who  was  a  merchant 
in  London^  mentioning  letters  he  had  received  from  Ltms^ 
the  defendant,  from  Charkstoiu  very  injurious  to  his  son^s 
reputation  and  credit  as  a  merchant,  and  requesting  him  to 
make  the  necessary  inquiries  about  the  matter,  for  his,  die 
lather's,  information  and  satisfacdon;  which,  it  wasallegedy 
was  suffering  parol  evidence  to  be  given  of  the  contents  of 
letters  in  the  hands  of  a  third  person. 

The  counsel  for  the  plaintiff  were  about  to  proceed  in  re- 
ply, but  were  stopped  by 

The  Court.  They  observed,  that  although  the  jury  mig^t 
have  taken  upon  them  the  knowledge  of  the  law,  and  div 
tinguished  in  their  verdict  on  which  of  the  counts  in  the 
declaration  they  found  the  defendant  guilty  of  slander,  yet 
they  appear  to  have  taken  a  safer  course,  by  finding  a  gene« 
ral  verdict,  which  is  sufficient  in  law,  if  any  one  of  the  counts 
in  the  declaration  is  good.  They  compared  it  to  an  indict* 
ment  which  contained  a  number  of  counts,  some  good,  others 
irrelevant ;  a  general  verdict  or  finding  will  support  die 
good  ones.  So  in  pleadings  in  civil  suits  or  acdons,  where 
there  are  various  counts  in  a  declaration,  if  anyone  of  them 
See  the  o&M  ^  good,  a  general  verdict  will  support  that  count*    And 

^.memfm!d  ^^^^  ^^  ^^"  ^^^  ^*®  ^^V  r«a»<»  that  the  Uw  allows  a  man 
PFyk,  ante,  p.  to  insert  as  many  counts  in  his  declaration  as  he  pleases,  in 
order  that  if  one  or  more  fail,  the  others  may  bear  him  out, 
if  the  evidence  is  sufficient  to  support  such  count  or  counts* 
On  this  ground,  therefore,  the  court  saw  no  reason  to  arrest 
thb  judgment* 
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With  respect  to  the  modoo  fior  a  new  trial,  the  damages       Kent 
did  not,  upon  due  consideradoa^  ajqpear  to  be  so  outrageous       |J^ 
as  defendant  represented.  The  parties  were  both  merchants 
in  this  dty,  and  depended  much  upon  their  credit,  both  at 
home  and  abroad,  for  their  prosperity  and  success  in  life* 
Ady  thing,  therefore,  which  went  to  destroy  either  the  cre- 
dit or  reputauon  of  such  a  man,  was  an  evil  of  a  very  seri- 
ous nature*     Swindling,  mentioned  in  the  second  count,  is 
a  criv^nfaki^  an  offence  which,  if  true,  would  render  a  man 
infamous.     Tfuft^  mentioned  in  the  third  count,  is  afdonif^ 
which,  when  committed  under  some  circumstances,  would 
affea  a  man's  life ;  and  saying  of  a  merchant  that  he  is  a 
bankrupt,  or  words  to  that  effect ;  that  his  bills  were  protest- 
ed, or  that  he  was  unworthy  of  credit,  mentioned  in  the  bst 
count,  has  a  tendency  to  nun  the  reputation  of  a  mercantile 
man.     All  these  injuries  appear  to  have  been  ofiered  or 
committed  against  the  plaindff  in  this  action  by  the  defendant. 
Shall  this  court,  therefore,  take  upon  themselves  to  say, 
that  3,000  dollars  for  such  gross  slanders  were  unreasonable 
ot  outrageous  damages  i    They  have  no  such  power.     It 
was  for  the  jury  to  determine  upon  that  point,  and  they 
have  done  so.    The  court,  there£»e,  sees  no  ground  to  or* 
der  a  new  trial  on  that  account.    As  to  the  evidence  offered 
by  Mn  Ttmno,^  of  the  contents  of  a  mercantile  letter  in  the 
way  of  trade,  it  is  every  day's  practice  to  allow  it,  and  with- 
out it  commerce  could  not  be  carried  on,  or  good  faith  sup- 
ported or  maintained  widi  merchants  abroad,  and  the  letter 
in  question  appears  to  have  been  one  of  that  kind.  » 

The  rule  for  new  tri^  was  discharged. 

IVesent,  Bv&xe»  GaniKs,  Waties  and  Bay. 
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Charleston    Thoxas  Osborhs,  Sheriff  of  CkorkHon  disCrict,  againif 
'^^^''*^^'"  John  Bowman. 


Whereabond      DEBT  on  bond.  Judgment  by  default.   Motion  to  have 

k   even    ft*"    .      •     ,  ., 

i^maininc;       the  judgment  set  aside. 

b^dli,^"a^  '^his  was  an  action  on  a  bond  pven  by  the  defendant,  un- 
f^°*^w?UioQt  ^^  *®  prison  bounds  act,  as  security  for  Mr.  Kennedy j  who 
^i^Sur^  *^  ^^^  taken  on  a  ca.  $a.  It  was  alleged  by  Mr.  Taylor^ 
ward!     sues  plaintiff 's  attorney  in  the  action,  that  the  defendant  in  the 

oat  a  secoml  '       ^  ^ 

ezeeution  for  original  suit  had  gone  without  the  prison  bounds,  whereupon 
imprisons'  his  he  moYed  die  court  for  leave  to  issue  a  second  execution 
shauT^'exone-  ^^  ^"^  escspe,  upon  which  he  was  taken  and  confined, 
rit*  *to  "^Se  ^''*  '^^y^^i  ^  ^  samR  time,  commenced  this  action 
bond  Py««»  to  upon  the  bond  given  to  the  sheriff  for  Mr.  Kennedy*s  not 
For  aithoagh  gcnftg  beyond  ^  prison  bounds,  and  obtained  judgment  by 

where  a  man    ,   «.     i 
hastworeme-  defaUU  UpOA  It* 
diet   he  may 
pnrsae  either 

Tct^^e^'^riSi      '^^^  ^^^  therefore,  a  notion  to  set  aside  the  judgment 
M  ^^  ^^  ^°^  proceedings,  on  the  ground  of  irregularity. 

and  tlie  impri- 
aonmeot  of  a 

UAc*  iiighest  '^^^  Attorney-General^  in  support  of  this  motion,  argued, 
Imw  *in  ?  ^^^^  however  the  defendant,  Mr.  Bowman^  might  have  been 
liable  in  the  first  instance,  on  Mr.  Ken?iedy^s  going  without 
the  prison  rules  or  limits,  yet  as  the  plaintiff  in  the  original 
suit  had  thought  proper  to  pursue  another  remedy  against 
his  debtor,  by  taking  out  a  second  execution  for  an  escape, 
on  which  the  defendant  had  been  arrested  and  was  in  cus- 
tody, it  amounted  to  a  discharge  of  Mr.  Bowman  on  this 
bond,  as  it  was  inconsistent  with  the  rules  of  law  that  a  man 
should  have  a  double  satisfaction  for  the  same  debt.  That 
the  person  of  a  man  was  the  highest  satisfaction  a  creditor 
could  have  against  his  debtor,  and  this  the  plaintiff  in  that 
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action  had  obuii:)ed.     He  had  made  bis  ekction^  and  pro     Oebomf 
ceeded  on  the  second  execution,  and  retaken  the  defendant     BowniMi. 
on  it.    He  therefore  waived  his  right  of  action  against  Mr.    v^^'^^^^.' 
Bowman^  on  his  bond  under  the  prison  bounds  act*    He  ^    p^rteout 


it  was  analogous  to  special  bail,  where  defendant  is  ta-  ^Ji^^'/iep, 
ken  on  a  ca.  so*  in  which  ^aae  it  is  clear  that  the  special  bail  "^^^^  ^Lm^' 
is  exonerated  from  his  responsibility.     1  Cromp,  336.     %  ^ 

Cromp.  7U 

Mr.  Mxrshallj  against  the  modon,  insisted,  that  the  plaixi* 
tiff  in  the  action  had  not  lost  his  remedy  by  suing  out  his 
second  ca.  na. ;  that  where  a  man  has  a  double  remedy ^  he 
ma}'  pursue  either,  or  both,  at  the  same  time,  as  in  the  case 
of  a  bond  and  mortgage  ;  he  may  proceed  in  equity  to  fore* 
close  the  mortgage,  or  sue  on  the  bond  at  common  law,  or 
he  may  proceed  on  both  at  the  same  time,  at  his  option. 

Per  Curiam*  There  is  no  doubt  but  a  man  may,  whsre 
he  has  a  double  remedy,  pursue  either  or  both  at  the  same 
time,  but  he  can  have  but  one  satisfaction.  The  person  of 
a  debtor  is  the  highest  satisfaction  a  creditor  can  have  in 
law.  When  a  plaintiff  once  takes  out  his  ca.  so.  and  impri« 
sons  the  defendant,  it  is  a  satisfaction  of  the  debt,  and  dis* 
charges  his  bail.  Hence  the  privilege  which  the  bail  have 
of  surrendering  up  the  defendant  in  their  own  discharge. 

The  case  of  Porteous  v.  Snipes^  quoted,  was  strong  ii^ 
point.  There  the  plaintiff  had  his  judgment  against  Wash^ 
ingtorij  who  went  into  equity,  and  obtained  an  injunction* 
Snipes  was  WashingtorCs  security  on  the  injunction  bond. 
Upon  the  hearing  of  the  cause,  the  bill  was  dismissed,  and 
the  injunction  dissolved*  The  plaintiff  Pgrteoufiy  then  had 
his  choice  of  two  remedies ;  either  to  take  out  his  execution 
against  the  defendant  Washington,  or  against  Snipes,  on  the 
injunction  bond,  who  became  liable  on  the  dissolution  of  the 
injunction*    He  accordingly  made  hi^  election)  and  took  out 

Vox,,  n^  p  4 
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Oftborn«      ft  CO.  sa*  against  the  defendaotf  who  died  in  gaol.    AAef^ 

mm 

Bowman,  vrards  he  brought  a  suit  against  Snipes  on  the  bond  ;  die 
satisfaction  on  the  part  of  Washington  was  pleaded  in  bar  to 
the  action,  and  the  court  sustained  the  plea,  on  the  ground 
that  the  taking  out  the  ecu  sa*  and  imprisoning  the  defends 
ant,  was  the  highest  satisfaction  kneiWn  in  law* 

JLet  the  judgment  and  proceedings  be  set  asid^. 
Present,  Bur^e,  Grixi^e  and  Bax« 


CASES 


ARGfJBD  AND  0ETERMIKEP 


iK  THE 


eONSTITUTIONAL  COURT  OF  APPEAUS* 


OF   Tk£ 


StATE  OF  SOUTH  CAROLINA, 


nC  TUB  TEAR  1799^ 


Ma^hew  Cqllins  against  Elizabeth  WssTBUiLr  axid      ^j^^lHiSi 

BuRW£LL  Brown* 


DEB'T  on  bond.     t^Iea,  duress^ 

it  appeared  that  the  plaintiff  in  this  action  had  sonie  claim  •^l^^^''^**  ^ 
against  the  defendants,  which  th^y  refused  to  admit  of  or  jroef,is«jW 
pay,  as  an  unjust  demand  ;  and  he  did  not  thialc  proper  to  gWeiTto  pro- 
bring  any  action  against  them,  till  they  wei-e  on  their  way  re-  ^l^**^ndS 
moving  to  Georgia^  with  their  families,  negroes,  and  bthei^  |^*^  8c  prest- 
property.  While  they  were  thus  iri  transitu^  acttuJly  on  tundesywhich 
the  road^  a  considerable  distance  from  their  former  tesU  pc-r  for  th^ 
dence,  the  phuntitf  sued  out  an  attachment  against  thent^  ^''jo^f^ 
and  seized  their  negroes  for  this  supposed  demand.  In  this  ^^**^pi^ 
embarrassing  situation  they  knew  not  what  to  do,  being  in  ^^^^"^^J^^ 
iiic  Utmost  distressy  at  a  distance  from  their  fotnx^r  friends^  wttfrjkwv^ 
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CoQiM  among  strangen ;  and  to  proceed  without  their  negroes^ 
^estbaiyimd  would  havc  been  learing  themselves  without  the  means  of 
^J^;;^^  support.  While  in  this  disti^ssing  dilemraa,  the  plaimiT 
himself  proposed  a  compromise  of  this  old  demand  ;  whieh 
sad  necessity  at  last,  and  asjhe  ordy  means  left  for  getting 
hack  their  negroes^  they  consented  to,  and  ga?e  the  bond  on 
t^hich  the  present  suit  was  brought* 

To  this  plea  there  was  a  deotuvror,  and  the  cause  shewn 
was,  that  duress  of  goods  would  not  bar  the  plaintiiF  of  hia 
right  of  action  on  the  bond,  even  if  it  had  been  given  to 
obtain  the  release  of  the  negroes. 

* 

In  support  of  the  demurrer,  it  was  ufged  on  behalf  of  tha 
plaintiff,  that  he  had  done  no  one  act  but  what  was  agrees^ 
ble  to  law.  He  had  a  demand^  which  he  conceived  to  be  a 
just  one,  against  the  defendants,  and  he  had  pursued  the  le* 
gal  means  pointed  out  by  law  for  recovery  of  tt«  That  de- 
fendants had  thought  proper  to  compromise  this  demand^ 
and  gave  this  bond  for  it.  There  was  no  compulsion^ 
threats  or  force  made  use  of  on  the  occasion  ;  it  was  volun* 
tarily  given.  But,  even  admitting  he  had  forciUy,  or  even 
fraudulentl}',  got  possession  of  the  negroea,  which  were  at* 
s  Jn$t.  46ifl.  tached  ^  the  law  had  provided  remedies  for  such  injuri^, 
trespass,  trover  or  detinue  would  have  lain  for  them,  tad  to 
such  legal  action  the  defendants  should  have  had  recourse. 
That  dutess  of  goods  or  chattels  alone  will  never  be  a  good 
plea  against  a  bond  or  other  solemn  contract  entei^ed  inw 
for  the  payment  of  money. 

To  this  it  was  answered,  that  a  man^s  necessities  might 
be  so  great,  and  circumstances  might  so  combine  and 
press  upon  hira,  as  to  oblige  him  to  do  an  act,  which  te 
never  would  have  consented  to,  unless  compelled  by  auch 
Urgent  and  peculiar  incidents,  as  left  him  no  other  altema* 
tiv.e  to  get  back  his  goods,  but  by  signing  such  a  bond  as  the 
present  one  ;  and  therefore,  the  Taw  would  allow  him  th* 
privil^e  of  avoiding  a  bond  given  under  such  circuipstaa- 
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CM,  at  MB  wiTfi^mombh  and  upwarraptaUe  exacuon,  so  as  CoUk* 
tpplape  tb^  fttnies  in  their  original  aitufiUon  with  reapact  Wetti^a^ 
to  e^ci^  och^n  Even  mooey^  paid  under  aimilar  circum^  ^  ^I!!!!! 
ataiices,  may  he  recovered  hack  from  the  party  unreasona- 
bly exacting  it.  Ami  what  made  the  circumstances  of  thif 
case  hard  and  r^d  in  the  extreme,  was,  that  np  attempt 
was  ever  made  for  the  recoveiy  of  this  demand,  while  the 
defepdttpta  wAf«  sunxHmd^d  by  their  frieads^  and  in  a  situ* 
atien  to  defend  themselves  j  but  when  on  their  journey, 
«nd  U  a  distance  from  all  their  friends,  this  hard  ^md  se-* 
vere  measure  was  taken,  to  seiae  the  property,  and  to  ^o^^ 
pel  them  to  give  the  bond  in  question*  There  was  not 
the  smallest  pretext  of  their  gou^  off  privately,  or  with  a 
Yiev  of  defrauding  creditors  j  they  went  off  in  the  face  and 
presence  of  all  dieir  old  neighboiirs,  and  their  designs  and 
intentions  of  removing  had  been  known  Sw  a  long  time  her 
fore  their  departure* 

'  JPer  Ouriamm  Sk>  cautiously  does  the  law  watch  over  aU 
cpntracti^,  that  it  wiU  not  perm'u  9ity  to  be  binding  but  such 
f»  are  lyiade  by  persons  perfe<?tly  free,  and  at  full  litierty  to 
make  or  r(^u$e  mtck  c0mtr€cUj  Md  that  not  only  with  reaped 

Contracts  to  be  binding  must  not  he  made  under  any  restn^nt 
4Mr  fear  of  their  persons,  otherwise  they  are  void,  as  in  the  case 
pf  £uma  V.  Suetf  and  FraMn^  viA,  1«.  p.  ISt  (SikyU  edit*) 
fWhere  a  note  was  deemed  void,  both  as  to  principal  and  hia 
security,  where  a  party  of  armed  men,  in  quest  of  horse 
thieves,  called  at  a  man's  house  in  the  night,  and  Evans^  one 
of  the  part^',  demanded  of  the  man  of  the  house,  a  settle- 
ment or  satis&ction  for  an  injury  he  had  sustained  some 
time  before,  in  a  quarrel ;  and  the  defendant  Huey^  in  or- 
'der  to  compromise  the  matter,  gave  his  note  for  28/.  ster* 
fing,  and  the  next  morning  got  Franklin  his  neighbour  to 
be  his  security*  In  that  case,  it  was  deemed  duress;  be* 
cause,  HI  armed  party  going  to  his  house  In  the  night  time, 
mid  one  of  them  demanding  a  setdement  for  a  former  in« 


I 
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CeUiM  jiuyt  was  calculated  to'  alann  a  man's  fears,  although  M 
Vrestbttryand  threats  were  made  use  of*  This  to  be  sure  was  only  a 
Brovu.  jj^  Prhts  case*  But  it  has  been  a  leading  case  on  th« 
subject,  and  admitted  as  the  law  of  dure^Sj  ever  since*  See 
also,  2  Powell  on  Contracts^  159*  So  in  like  manner, 
duress  of  goods  will  avoid  a  contract,  where  ul  uqjust 
and  unreasonable  advantage  is  taken  of  a  man's  necessities, 
by  getting  his  goods  into  his  possession,  and  there  is  no 
other  speedy  means  lefi^  of  getting  them  back  agam^  but  bf 
giving  a  note  or  a  hond^  or  where  a  man's  necessities  may 
be  so  great  as  not  to  admit  of  the  ordinary  process  of  law, 
to  afford  him  relief,  as  was  determined  in  tins  court  after 
solemn  argument,  in  the  case  of  Sasportas  v*  Jennings  and 
Woodrop^  v<d*  1.  p.  4ro*  {Riley* s  e<Uu)  also  in  the  case  of  Asf^ 
ky  V*  Reynolds^  2  Str.  916*  In  the  case  under  consideration, 
Ae  facts  are  admitted  by  the  demurrer  that  the  negroes,  were 
seized  by  the  plaintiff  under  and  by  virtue  of  d:ds  attach^ 
ment,  and  that  this  bond  was  given  to  procure  their  release, 
at  a  time  when  the  defendant  could  not  wait  the  slow  pro« 
gresB  of  law,  to  obtain  redress*  It  is  veify  clear,  therefore^ 
diat  the  plea  of  duress^  was  a  good  plea ;  and  the  whole  of 
the  circumstances  ought  to  have  gone  to  the  jury*  '  jUdg* 
ment  was  therefore  given  for  defendant  in  demurrer,  and 
a  responds  ouster  awarded. 

Present,  Burke,  Watibs  and  Bat. 
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The  State  against  Doctor  James*  thiunOnm^ 

UPON  an  indictment  for  a  mtsdemeanon  ^n  fi„g,  ^„^ 

This  was  an  indictment  at  Orangedurgh,  for  branding  a  ^^'"^^^ 

negro  with  a  hot  iron,  contrary  to  the  form  of  the  act  of  ^^\^  tiiei©- 

,  .  .  ^  gwltture      of 

the  legislatvire,  m  such  case  made  and  provided,  which  in*  ^'^^^    «^te» 
fliaed  a  fine  of  100/.  for  such  an  offence.  secated    or 

The  defendant  was  convicted  on  very  clear  testimony,  in  dx  mo^'tbs 
upon  the  plea  of  not  guilty  pleaded,  and  upon  being  called  ^J^f^^ 
up  by  the  court  to  receive  sentence,  notice  of  a  mouon  hi  »5»t  **ter ;  and 

■^    -^  '  If    not    sued 

arrest  of  ludmient  was  given  ;  whereupon,  he  was  ordered  ^<^i*  o>*  prose- 
up  to  Columbta^  and  security  taken  for  his  appearance  before  Uie    ahoTe 
the  judges,  at  their  then  next  meeting  in  the  constitutional  brtiiken"^d^ 
court  of  appeab  at  Cokimbia^  there  to  wait  and  abide  dthe  "^^  ^^^ 
final  decision  of  his  case  before  that  court.  ^*^  °^  j^<^^: 

ment  as  wett 
M  by  a  plea  in 

Tnt  motion  m  arrest  of  judgment   was  accordmgly  tion  or  proses 
brought  forward  in  the  court  of  appeals  agreeable  to  the  ^^  ^^ 
notice  ;  when  it  was  urged,  that  the  defendant  ought  to 
be  discharged  from  this  prosecution,  as  it  was  for  a  heavy 
-fine  under  an  act  of  the  state,  and  the  prosecution  was  not 
commenced  until  after  the  expiration  of  six  months  next 
after  the  offence  was  committed,  conformable  to  the  act  of 
1748  ;  and  the  case  of  The  Staie  v.  Dr.  Fraser^  was  relied  See   eaw  of 
on  as  in  point  upon  the  subject ;  and  what  was  good  cause  ]^J"^  p/ST'^* 
in  bar  of  the  prosecution,  was  good  cause  in  arrest  of 
judgment. 

To  this  it  was  replied,  by  Mr.  Solicitor  Colcocij  that  the 
act  of  1748  ought  to  have  been  pleaded  in  bar  to  the  prose- 
cution, and  that  it  was  now  too  late  to  take  advantage  of 
it,  after  a  conviction  upon  the  plea  of  not  guilty  pleaded. 
That  in  the  ca  •  of  Dr.  Fraser^  the  act  was  specially 
pleaded,  and  the  court  gave  judgment  upoji  the  plea. 
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Tbe  ^te  Sed  per  Curiam.  It  is  a  general  rule  with  regard  t6 
James.       an-csts  of  judgment  upon  matter  of  law,  that  whatever  U 

V^^/^fc*'  aUegedin  arrest  of  Judgment^  mmt  be  such  matter  a$  would 
^J^lr^  tipon  a  demurrer  or  plea  in  bar,  be  sufficient  to  overturn  or 
ftutifbl^eh!  ^'^roif  the  action^  1  Cromp.  St7.  And  the  rule  ia  tbe  samcf 
mi  vouw  have  ^jQtjj  Jq  civil  and  criminal  cases. 

■een  piod  on 

demurrer  or  Now  there  18  no  doubt,  but  the  act  of  1748  would  have 
been  a  good  pka  m  bar  to  this  prosecution,  if  it  had  beear 
pleaded ;  for  it  expressly  declares,  that  in  all  and  every  case, 
where  any  penalty,  Jine^  or  forfeUure  hath  been,  or  shall  be 
inflicted,'  or  imposed  by  any  act  of  assembly,  the  time  fior 
prosecuting  such  oflfenders  shall  be  limited  to  six  months 
after  tbe  time  of  the  offence  committed,  or  penalty  incurredi 
and  not  afterwards.  If,  then,  this  act  would  have  been  a 
good  plea  in  bar,  and  would  have  destroyed  the  prosecutioft. 
in  limine,  there  can  be  no  doubt  but  it  is  good  cause  to  aiv 
rest  the  judgment,  as  the  cause  of  action,  or  rather  proseoo- 
tion,  was  gone  in  law  after  the  expiration  of  six  months, 
and  it  was  admitted,  that  this  prosecution  was  not  c6m* 
menced  until  long  after  that  time#  The  pleading  issuably, 
or  denying  the  facts  and  going  into  the  merits  of  this  case^ 
which  might  have  been  in  the  defendant's  favour,  does  not 
in  a  criminal  case,  deprive  him  of  this  advantage  of  the  aireil 
of  judgment. 

Let  the  judgment  be  therefore  arrested. 

Present,  Burke,  Waties  and  Bat- 
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Edwards  aj^mnst  Thayer.  Ckariffum 

^  DtMtnct,l  799. 

ASSUMPSIT  on  five  notes  of  hand,  for  50/.  each.  Indorsee  of 
against  delendant  as  indorsor  of  Moses  Sarcedas^  who  had  note  b  UniikI 
htely  become  a  bankrupt.  irge",!!^*'^  g^t 

The  defence  set  up,  was  want  of  due  notice  on  tlie  part  }Jj5^„  tiie**mZ 
of  the  holder  that  the  notes  had  not  been  duly  paid  off.  ^^^^  '^^^^ 
It  appeared  in  evidence^  that  the  drawer  had  become  insol-  p«7meiit,tiieD 

li^n  boanfl  in 

vent,  after  the  drawing  and  indorsing  of  these  notes  ;  and  all  cases  to 
that  the  holder  had  omitted  to  protest  them  for  non-pay«  tice  tlicreof  to 
ment,  or  to  give  the  defendant  notice  thereof ;  whereupon,  before' hrSn 
the  jury,  under  the  direction  of  the  judge  who  tried  the  ri?li'^"  .  ■" 

J     ^'  ^  JO  RcUon  agaiiiat 

cause,  found  a  verdict  for  the  defendant.  '"™- 

A  eonstmc- 
Uve       iiotiee 

A  nsotion  for  a  new  trial  was  made  to  the  court  of  ap»  the  intoiren^ 
peab,  on  the  ground  of  misdirection.  3  In  Jlken^ 

of  the  maker 
of  the  note,  is 

Mr.  Holmes,  in  support  of  the  motion,  contended,  that  "**J  «ufficient ; 
this  case  ftyrmed  an  exception  out  of  the  eeneral  rule  of  mer-  »itu"^i  be  p. 

.  .  .  ^®"  agreeaWe 

caatiie  law,  respecting  notice  and  due  diligence.   That  a  pro*  u>  th.    .  .«-•  of 

Baeroantilc 

test  or  formal  notice  to  the  indonor  was  unnecessary  in  this  law. 
case,  as  it  was  notorious  to  all  the  world,  that  Sarcedas  had 
become  a  bankrupt,  and  therefore  it  would  have  been  a 
work  of  supererogation,  to  have  notified  him  of  what  every 
body  knew  before,  and  the  defendant  himself  must  hav^ 
known  it. 


To  this  it  was  answered,  by  defendant's  counsel,  that  the 
law  of  merchants  made  no  such  exception  out  of  the  general 
rule,  as  the  one  contended  for.  Every  indorsee  or  holder 
of  a  note,  is  bound  to  use  due  diligence  to  obtain  his  money 
ftovci  the  drawer  of  the  note ;  and  if  he  fails,  to  give  due  no*  Cum.  on 
tice  thereof  ty  the  indon^or*  This  is  the  condition  upon  *  ' 
which  every  ipdorsement  is  made,  and  imposes  this  obUga- 
Voi,.  n.  £  e 
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tion  on  the  indorsee,  which  if  he  fails  to  perform,  he  losesr 
his  money.  Pie  has  himself  to  Uame  for  his  laches*  It 
would  be  a  most  dangerous  thing  to  commerce,  if  rumour 
or  reports,  or  the  common  fame  of  the  day  were  to  be  sub- 
stituted as  notice  of  Don*payment  by  the  drawer  of  a  bill  of 
exchange  or  promissory  note,  instead  of  a  protest,  or  other 
good  and  legal  notice  of  such  failure ;  for  which  reason  tho 
law  requires  positive,  not  such  infiplied  notice,  and  fof  this 
good  reason,  because  the  i'ndorsor  may  have  funds  in  hi^ 
bands,  which  he  might  otherwise  be  induced  to  part  with ;  Qr 
the  means  of  indemnification  within  his  reach,  which  he 
inight  otherwise  neglect  to  make  use  of  upon  vague  reports, 
but  which  certain  information  would  justify  him  in  d^iiH 
ing,  or  pursuing. 

Per  Curiam.  The  plaintiff  in  this  case  seems  to  rely  upon 
common  fame  pr  report  as  a  sufficient  justification  for  not 
protesting  the  notes  in  question,  or  giving  due  notice  of  non^ 
payment  by  the  drawer.  In  order  to  form  a  correct  idea  of 
this  case,  it  is  necessary  to  consider  the  true  nature  of  an 
indorsor  on  a  note  of  hand.  As  long  as  a  note  of  hand  re-i 
mains  unindorsed,  it  has  no  similitude  to  a  bill  of  exchange ; 
^ut  when  it  i^  indorsed,  its  reaemblance  begins,  and  it  is 
then  governed  by  the  same  rules.  It  then  becomes  an  or-- 
der  by  the  indorsor^  on  the  maker  of  the  notfy  to  pay  tkf  h^ 
dorsee  the  contents.  The  indorsor,  from  that  moment,  h^ 
comes  the  drawer.  The  maker  of  the  note  is  in  nature 
qfan  acceptor^  and  the  indorsee  is  the  person  to  xvhom  it  is 
made  payable.  The  indorsor,  therefore,  only  undertakes  in 
case  the  maker  of  the  note  does  not  pay.  The  indorsee, 
therefore,  is  bound  to  apply  to  the  maker  ef  the  note.  He 
takes  it  upon  this  condition,  and  therefore  i^  all  cases  must 
jpesort  to  him.  He  must  know  who  he  is.  and  where  he 
lives  ;  and  if,  after  the  note  becomes  payable,  he  is  guilty  of 
neglect^  and  the  maker  becomes  insolvent,  he  losea  his 
money,  a^d  cannot  come  upon  the  indorsor.  2  Burr.  676^ 
Therefore,  before  the  ind9rsee  of  a  promissor}'  note  brings 
an  action  against  the  indorsor,  he  must  shew  a  demand,  or. 
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due  diligence  to  get  the  ndoney  from  the  maker  of  the  note  ; 
just  as  the  person  to  whom  a  bill  of  exchange  is  payable, 
must  shew  a  demand,  or  due  diligence  to  get  the  money 
from  the  acceptor,  before  he  brings  his  action  against  the 
drawer ;  so  that  the  rule  b  exactly  the  same  upon  promis- 
sory notes  as  it  is  upon  bills  of  exchange.  In  the  case  un- 
der Gonsideradon^  it  does  not  appear  that  any  diligence  was 
used  At  all  to  get  the  money  from  Sarcedas^  the  maker  of 
these  notes,  after  they  were  due,  or  any  notice  of  non-pay* 
ment  ever  given  to  the  indorsor ;  so  that  none  of  die  requi- 
sites of  die  law  have  been  complied  with  on  the  present 
occasion*  We  are  all,  therefore,  of  opinion,  that  no  suit 
can  be  maintained  on  these  notes  against  the  indorsor,  a$ 
phintiff^h  Immd  to  prove  a  demand  or  due  diligence  to  get 
the  money  from  the  maker  of  the  notes,  and  due  notici 
thereof  to  the  indor^^n  A  constructive  notice  arising  from 
insolvency,  or  supposed  insolvency,  is  by  ho  means  suffi* 
cient  to  charge  the  indorsOr.  Actual  notice  should  have 
been'jgiiven  and  (ftoved,  agreeable  to  the  mercantile  usagb 
and  custom* 

^ew  trial  refused^  and  rule  discharged* 
Present^  Burke,  Grinke^  Waties  and  Bat; 
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CharieHQti        Ckoss  and  Crawley  against  ShutIiffb  and  Austin* 
In  the  con-       CASE  on  a  policy  of  insurance. 

Btruction      of  '         ^ 

tw>iieies  of  in-  The  vessel  in  this  case  was  insured  on  a  voyage  from 
intent  '  and  Charleston  to  the  Cape  de  Verd  Islands^  and  from  thence  to 
^^ri^esare  ^^  coast  of  Africa^  at  tlie  rate  of  eight  per  cent,  for  six 
©d  more  ^"^J  months,  and  one  per  cent,  a  month  after  that  time,  during 
the  strict  Ut-  her  Stay  on  the  coast.  Instead  of  going  to  the  Cape  de  Verd 
touchihg  ftt  %  Islands^  the  vessel  proceeded  directly  to  the  coast  of  Africa^ 
course  of  a  the  point  of  her  ultimate  destination,  at  once,  and  arrived  in 
RVcSei^hMl  safety,  where  she  lay  four  months,  during  which  time  her 
wdUt^Mnode*-  '^^^^^o™  ^as  eaten  out  with  worms,  in  consequence  of  which 
viation  within  g^e  was  condemned  as  unfit  for  sea. 

the    meaniDg 

of  the  policy.       The  jury,   under  the  direction  of  the  presiding  judge, 

privilege  in-  found  a  vcrdict  for  the  plaintiffs,  to  the  amount  of  their  de- 
tended  for  the  I 

henofit  of  the   ^^T^^* 

he  may' waive       ^^'*  ^^*  ^  motiort  for  a  ncw  trial,  on  the  ground  of  mis- 

for  tlie  gene-  direction, 
i-nl  interest  of 
»ill  concerned, 
if  he  pleases. 

Mr.  Desaussurey  for  the  underwriters,  and  in  support  of 
this  motion,  stated,  that  the  ground  upon  which  he  meant 
to  rest  his  case,  was  deviation  in  the  course  of  the  voyage* 
This,  he  said,  was  a  very  important  principle  in  mercantile 
law,  and  ought  to  be  well  understood  and  settled  in  our 
courts  of  justice.  For  if  it  was  once  admitted  that  a  ship 
or  vessel  which  was  insured  to  one  port  or  place,  or  on  a  cer- 
tain specified  voyage  from  port  to  port,  &c«  had  a  right  to 
.  go  to  any  other  port  or  place,  or  on  any  other  voyage  than 
the  one  specifically  mentioned  in  the  policy  of  insurance, 
wherever  the  master  or  owners  might  choose,  it  would  place 
all  the  underwriters  in  the  world  at  the  mercy  of  the  insured 
or  their  agents,  and  would  render  all  commerce  uncertain, 
as  no  insurer  could  tell  where  such  vessel  might  go,  or  what 
risks  he  liad  to  insure  against.  It  was,  therefore,  of  great 
moment  to  commerce,  that  this  principle  should  be  fixed  and 
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wdl  ascertained,  that  men  might  not  be  entrapped  or  un-     Cron  snd 
warily  drawn  into  contracts  they  could  not  see  the  conse-        "^«y 
quences  of.     That  aU  the  writers  upon  the  doctrine  of  in-  ^^  ^'uTud""* 
surahce  were  agreed  upon  this  point,  namely,  that  if  a  ship 
or  vessel  deviates  from  the  course  of  the  vo}  age  insured 
upon,  the  underwriters  were  discharged.     In  the  case  un- 
der consideration,  he  said,  the  vessel  was  insured  to  go  tQ 
the  Cape  de  Verd  Iskxruh^  and  from  thence  to  the  coast  of 
Africa  ;  whereas,  9he  did  not  go  to  the  Cape  de  Vtrd  Islands^ 
but  proceeded  directly  to  the  coast,  which  was  not  the  voy- 
age mentioned  in  the  policy,  but  another  one.     It  was  no 
matter  whether  the  risk  was  increased  or  diminished  by  the 
deviation ;  that  was  not  in  this  case  the  grand  question, 
but  whether  there  was  actually  a  deviation  or  not  ?  And 
although  in  a  particular  case,  it  might  possibly  happen  that 
the  risk  was  lessened  by  it ;  yet,  in  establishing  such  a  prin- 
ciple, it  would  be  ruinous  nineteen  times  out  of  twenty ; 
and  in  support  of  his  positions,  he  quoted  Parky  294,  295. 
298.  Durnf.  &f  Eaat^  59*4.  West.  574.    the  principles  of  all 
which  cases,  he  said,  fully  confirmed  the  doctrine  he  had 
laid  down. 

-  The  Altorney^Generaly  for  plaintiffs,  in  reply,  admitted 
diatall  the  principles  laid  down  by  the  defendants'  counsel, 
and  the  cases  quoted,  were  good  law  ;  but  denied  the  ap- 
plication of  them  in  the  present  case.  He  did  not  mean  to 
contend  that  a  deviation  from  the  true  course  of  a  voyage, 
as  a  general  principle,  ought  to  be  allowed.  But  there  were 
cases,  he  said,  where  it  was  very  much  for  the  advantage  of 
all  the  parties  concerned  ;  and  where  no  exception  could,  or 
ought  to  be  taken  to  it ;  and  the  present  was  a  remarkable 
one  of  this  kind.  He  said,  that  it  should  be  remarked  in 
this  case,  that  touching  at  the  Cape  de  Verd  Islands^  was  a 
privilege  intended  to  be  given  by  the  underwi^iters  to  the 
insured,  for  the  purpose  ot  procuring  refreshments  and  pro- 
visions before  the  vessel  proceeded  to  the  coast,  if  necessary. 
That  this  was  an  indulgence  usually  given  to  ships  and  ves« 
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Crnsi  Rttd  seU  in  that  trade^  and  was  no  farther  obligatory  than  thf 
Ct-nwtejr  necessitieft  of  the  ship  and  crew  required.  This  privUe^ 
Auiu  *"**  ^^*  ^^^y  auxiliary  to  the  voyage,  and  was  no  essential  part 
of  it,  which  every  man  acquainted  with  trade  of  that  part 
of  the  world,  was  perfectly  conusant  of.  But  if  the  vessd 
did  not  stand  in  need  of  those  supplies  or  refreshments 
which  were  usually  procured  at  those  islands,  where,  he 
asked,  was  the  necessit}'  of  going  there  i  None.  It  would 
only  have  unnecessarily  protracted  the  vojrage,  and  conse- 
quendy  increased  the  risks  the  insurers  were  to  run  ;  be<* 
sides,  beating  up  to  the  Cafie  de  Verds  at  that  season  of  the 
5'ear,  would  have  required  at  least  thirty  days  ;  so  that  in* 
dependent  of  the  wear  and  tear  of  the  ship,  that  diflflerence 
of  time  in  the  voyage  would  have  been  inevitable  ;  whereasy 
by  bearing  away  before  the  wind  for  the  coast,  the  voyage 
was  shortened  j  the  risk  lessened,  and  the  vessel  arrived  in 
safety  at  her  port  of  destination,  in  the  river  GamUa  ota  the 
coast  of  Africa*  This  case,  therefore,  he  contended,  dearly 
proved  the  position  he  had  laid  down,  and  took  this  cas6 
entirely  out  of  the  rule  of  deviation.  Indeed  so  far  from  it| 
that  she  pursued  the  best,  and  most  direct  course  possible 
to  the  place  of  ultimate  destination  ;  and  instead  of  going 
h)und  the  bow,  she  had  gone  along  the  Hne  or  string  to  the 
direct  pointy  at  the  end  of  it ;  and  by  that  means  arrived 
thirty  days  at  least  sooner  at  her  destined  port,  than  she 
would  have  done  had  she  gone  to  the  Cape  de  Terd  blonde* 
These  kind  of  clauses,  giving  liberty  to  touch  at  certain 
places  in  the  course  of  a  voyage,  agreeable  to  the  usage  of 
trade,  is  very  common  in  policies  of  insurance  ;  but  they 
are  alwa^^s  considered  as  subordinate  to  the  voyage  insured; 
Ifhich  is  the  principal  object  of  the  contract,  and  not  as  oib« 
Bgatory,  unless  the  insured  choose  to  make  use  of  the  in* 
dulgence.  The  great  object  of  the  voyage  should  be  kept 
constantly  hi  view,  1  Marekall^  396.  and  if  this  is  accom- 
plished, the  underwriters  surely  ought  not  to  complain. 
Bestdeft,  it  was  evident,  that  the  loss  on  the  present  occlb- 
sioQ  was  not  owing  to  any  diing  diat  happened  in  the  course 
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9f  the  vayngp  oa  the  high  aeaa,  but  owing  to  worms  which  Cnm  and 
cat  out  her  bottom  while  in  port  in  the  river  Gambia^  after  ^t.  ^^ 
her  outWMd  voyage  wa«  completed.  ^'^aS'*** 

Per  Curiam.  In  the  construction  of  policies  of  insu^  Park^  m, 
ranoe,  the  iqtent  and  meaning  of  the  parties  are  to  be  re# 
gsrded,  more  than  the  strict  and  liUral  sense  of  the  words • 
They  are  to  be  construed  largely,  for  the  beoe&t  of  the  in« 
sured^and  the  advancement  of  commerce  ;  and  in  this  con- 
struction, the  usage  of  trade  on  particular  voyages  ought 
always  to  be  taken  into  consideration.  In  the  wording  of 
the  policy  under  consideration,  the  vessel  was  to  proceed  on 
a  voyage  from  Charleston  to  the  Cape  de  Verd  Islands  and 
from  thence  to  the  coast  of  Africa^  the  ultimate  point  of 
destination.  But  the  intent  and  meaning  of  all  the  parties 
must  have  been,  that  this  vessel  was  insured  on  a  voyage  to 
the  coast  of  Africa^  with  liberty  to  touch  at  the  Cape  de 
Verd  Islands  ;  and  the  usage  of  trade  in  that  part  of  the  world 
will  warrant  this  construction  ;  for  it  is  well  known,  that 
it  is  usual  and  customary  for  vessels  trading  to  the  coast  of 
Africa^  and  to  the  southern  parts  of  the  eastern  world,  to  call 
at  those  islands  for  water,  provisions  and  refreshments 
which  are  not  elsewhere,  on  or  near  that  coast,  to  be  pro- 
cured, but  are  there  in  abundance  ;  and  if  there  had  been 
no  clause  in  the  policy  for  that  purpose,  it  would  have  justi-  . 
fied  the  captain  in  calling  there  for  those  supplies  if  he  had 
wanted  them,  under  the  sanction  of  this  usage*  The  clause 
in  this  policy,  therefore,  only  gave  in  express  words,  a  per- 
mission to  touch  at  the  Cape  de  Verds^  which  the  course  of 
trade  in  that  quarter  of  the  world  would  have  warranted 
without  it.  Under  these  circumstances,  therefore,  it  ap-  x 
pears  to  the  court,  that  the  true  intent  and  meaning  of  this 
policy  was,  that  the  vessel  should  sail  on  a  voyage  from 
Charleston  to  the  coast  of  Africa^  with  liberty  to  touch  at 
those  islands,  should  it  be  necessary  in  the  course  of  th^  voy^ 
age*  If,  then,  this  is  the  true  construction  which  should  be 
given  to  this  policy,  it  ought  to  be  regarded  as  a  privilege 
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or  indulgence,  and  not  as  an  obligation  ;  that  is,  if  the  situi- 
tion  oi  the  crew  and  ship  was  such  in  the  course  of  the 
vo}'agc;,  as  to  make  it  necessar}  to  put  in  there  for  neceasa* 
ries,  the  captain  was  at  liberty  so  to  do ;  but  if  not,  then  it 
was  his  duty  to  make  the  best  of  his  way  to  the  end  of  his 
voyage,  which  he  did^  We  are  all,  therefore,  of  opiniotti 
there  was  no  deviation  from  the  true  course  of  the  voyage^ 
but  on  the  contrary,  a  direct  sailing  to  her  destined  port, 
agreeable  to  the  intent  and  meaning  of  the  policy,  with  as 
little  delay  a^  possible. 


Let  the  rule  for  a  new  trial  be  discharged. 
Present,  Burke,  Grihke,  Watxes  and  Bat. 


Charleston       ^*  ^*    ^*    SCHEPLER    against    FrBDERICK  GARRISi^AN 

Duinct,u99.  j^j  William  Carpioin. 


A   eonnignee       CASE  on  attachment. 

of  a  ship  and       'pj^^  sheriff  of  Charleston  district,  by  virtue  of  this  at- 

quniified  pro-  tachmcnt.  seized  the  ship  Sophia,  in  Charleston  harbour,  as 

perly  in    the  ^  r       r        ^  '^ 

•ame,   and  a  the-  property  of  the  absent  debtors,  the  defendants,  which 

«»o«»ciision  in  had  been  consigned  to   Mr.  jfohn  Potter^  a  merchant  in 

ment^^^eKe^  this  City,  With  a  cargo  on  board,   of  considerable  value. 

*ort*^*for  frmn  '^^^  ^*^  therefore  a  motion  for  the  sheriff  to  restore  the 

that  moment  possession  of  the  ship  to  Mr.  Potter  the  consignee,  and  to 

his  power  and  the  master  who  was  part  owner  ol  the  vessel. 

The  sherifT  In  support  of  this  motion,  the  affidavit  of  Tfiomas  Stetvart 

^     ^  t  an-  (who  was  Mr.  Potter^s  agent,  he  being  then  absent  from 


rleh 
t     thi 


no 

uchment  wt  Charleston).  VI 2^  read,  by  which  it  appeared  that  the  pro- 
^  I'^A*^  ""d**  P^'^y  ^^  ^^^  ^'^^P  '^^P^^^^  was  in  Carpioin^  one  of  the  absent 

earg;f»  mto  his 

pf^s^&aion,  but  f hould  tcrve  conies  of  the  attadiment  on  the  oonsignce,  who  hit  A  liea  im 

Uie  whole  in  the  first  pbtce>  for  ais  Just  demands  as  a  creditor  in  poisesaioD. 
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debtors,  and  the  master  Jacob  J  amen;  and  not  in  Garriscrtn      S^hepicr 
and  Carpmn^  against  whom  the  plaintiff  had  the  demand*  Gtmscan  anA 
It  was  not  intended  by  this  motion,  that  the  right  of  pro-    ^^2**^" 
perty  in  the  ship  should  be  tried,  or  called  in  question  here ; 
only  that  the  ship  should  be  placed  in  the  hands  of  the  con^ 
•ignee,  who  by  the  law  of  merchants  had  the  legal  custody 
of  her  and  the  cargo,  while  in  port,  as  represepting  th^ 
true  owners  whoever  they  might  be,  until  that  question,  if  it  ' 
should  be  made  one,  could  be  determined  ;  or  at  least,  un- 
iS\  the  cargo  on  board  could  be  unloaded  and  disposed  of, 
agreeable  to  the  orders  and  instructions  Mr.  Potter  had  re- 
ceived from  the  consignors,  and  that  copies  of  the  attach- 
ment might  be  served  on  Mr.  Potter^ a  agent,  and  the  cap* 
tain  Jacob  Jansen^  calling  upon  them  to  come  in  and  de« 
dare  on  oath,  what  property  they  had  in  their  possession, 
power  or  custody  belonging  to  the  absent  debtors,  agreea* 
Ue  to  the  terms  of  the  attachment  act. 

The  same  grounds  in  suppon  of  this  motion  were  urged, 
which  had  been  taken  on  a  similar  motion,  before  the 
judges,  at  chambers,  in  September^  1798,  in  the  case  of 
^oei  v.  Dubrie,  and  GaiUard  and  others  v.  Dubrie^  where  a 
ship  had  been  attached  and  taken  possession  of  by  the  she* 
riff,  in  the  same  manner  as  in  the  present  case  ;  and  after 
.  argument,  had  been  ordered  to  be  delivered  up  to  the  conv 
flignees* 

•  ^  * 

...  •  .  -  fc 

On  the  pait  of  the  plalntHE  in  atftrchment,  It  was  con^ 
tended^  diatthe  property  of  the  ship  win  unquestionably  in 
the  ^IbMiie  debtors  \  and  that  Jansen^s  claim,  or  pretended 
claim^iras'Only-eolottrable,  and  that  the  plaintiff  was  ready 
t^  shew  it.  That  the  consignee  was  oiHy  entitled  to  the 
possession  of  the  ship,  upon  his  coming  in  and  giving  se* 
tvaky  for  die  debt ;  in  which  case  he  might  dissolve  the  at- 
taehmtsnt  as  in  other  oases  ;  but  until  that  was  done,  the 
^ip  ought  to  remain  in  the  custody  of  the  sheriff,  until  sold 
tot  the  payment  af  the  plaintiff's  dematid.    That  the  act 

Vol.  It  F  f 
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Sebepisr  had  given  the  plaiDtifTa  lien  on  the  ship  for  his  debt,  which 
'GniTitcan  Jind  ^Y  ^^  senrice  of  this  attachment,  and  until  payment  or  5e'« 
^^JiJI^  curity  given  agreeaWe  to  the  act,  he  could  not  be  com?- 
pelled  to  give  it  up.  That  this  was  a  speedy  and  BUtnoui^ 
ry  mode  of  redress  given  to  creditors  against  ahnent 
debtors  by  the  attachment  act,  which  this  court  would  not 
readily  be  inclined  to  deprive  the  party  of* 

In  reply,  it  was  said,  that  the  ccmsignee  of  a  ship  ot  ves- 
sel, had  by  law  a  prior  lien  to  any  attaching  creditor  what- 
ever ;  for  by  the  act  of  consignment,  he  had  a  qualified  pro- 
perty in  the  ship  and  cargo,  until  his  commissiooB,  disbunw- 
ments,  and  all  advances  were  paid  ofT^  and  fully  dischai|;ed  ; 
and  like  a  creditor  in  possession  of  property,  he  had  a  right 
to  detain,  in  order  to  pay  himself  in  the  first  {dace.  I'hat 
to  affect  the  right  of  conveyances  by  giving  the  conslructioa 
contended  for,  to  the  attachment  act,  might  prove  very  inju* 
rious  to  trade  and  commerce  in  general,  especially  in  a 
country  where  such  extensive  credits  were  given,  as  in 
America^  by  taking  funds  out  of  the  channels  of  trade,  em^ 
t.emplated  by  the  parties,  and  appropriating  .them  to  other 
purposes  than  merchants  in  foreign  countries  intended* 
That  it  was  well  known,  that  merchants  were  in  the  habit 
of  making  large  pecuniary  advances,  accepting  bills^  making 
insurances,  and  doing  various  other  acts,  upon  the  credit^ 
consignments,  all  which  would  be  materially  affected,  if  a 
dormant  creditor  co«|dd  step  in  .between  ^nsignor  Jiwjlfcm- 
signee,  and  cut  t|]^./l9,tt<^  off  fircm  remktaDCes,  ^  fs^ot 
tially  necessary  £br  the  bene&t  of  iradeira^dffra^fiM^we^ 
Therefore  it  was,  that  the  mercantile  law  bad  always  highly 
i'avoured  and  protected  th^  rights  of  cansignees,  io  all  eom* 
mercial  countries.  That  the  attachment  act  would  aqt 
warrant  the  sheriff  in  taking  possession  of  Ae  goods  ol  .a^ 
absent  debtor,  where  there  was  any  ooe,  m  ihe  tm  mi 
bona  Jide  posseftsioi^  of  them  ;  and  that  it  was  hib  duty  ]p 
all  cases,  to  serve  copies  of  the  Wrir  of  ^tta^hq&«nt  oH  suck 
persons  so  in  possession,  witli  notice  thereon  endorsed,  to  ap* 
pear  and  shew  cauae,  why  suchproperty  in  their  possesstoa 
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(supposed  to  belong  to  the  absent  debtor)  should  Hot  be  con*     Sobepler 

stdered  as  the  absent  debtor's  property;  in  which  case,  all  GurrkMntiid 

die  lair  claims  of  the  party  in  possession,  could  be  legally    ^^^^!^^!^ 

investigated  and  determined.     In  the  present  case,  for  in* 

■tancei  captain  Janaen  had  a  claim  to  a  part  of  the  ship 

Sophia^  attached  ;  this  was  denied  by  the  pbintifF  in  atuch- 

mant,  and  the  point  could  not  be  determined  in  this  short 

hvnded  way,  upon  a  tnotipn  to  rescpre  the  property  taken 

irom  the  consignee,  which  shews  the  ggod  policy  of  the 

attachment  act,  in  calling  on  parties  in  possession,  to  come 

ki  and  shew  canse,  in  the  first  instance  on  oath,  why  the 

poperty  should  not  be  considered  as  the  absent  debtor's  ; 

and  if  the  plaintiff  is  not  then  cot»¥fentisd  with  such  return  on 

the  oath  of  the  pariy^  be  may  try  the  point  before  a  jury  of 

the  country. 

Per  Curium.  This  point  has  already  been  deterl|iined  in 
n  fefrmer  case,  by  a  meeting  of  the  j«Klges  at  obambers,  on 
a  motion  similar  to  the  one  now  before  the  court*  But  at 
that  dttennination  has  not  been  considered  as  binding  on 
this  courts  it  is  now  brought  forward  again  for  our  consi^ 
deration*  In  the  case  alluded  to,  a  ship  and  cargo  attached 
hf  the  sheriff,'  was,  after  full  argument,  ordered  to  be  re*' 
asared  to  the  possession  of  the  consignee*  This  opinion,  we 
now  think  was  a  correct  one,  and  determined  upon  sound 
mercantile  principles*  A  con«gnee  of  a  ship  smd  cargo^ 
has  in  conteaB|4ation  of  law,  a  qualified  property  in  the 
mme,  and  a  coastrucdve  possession  the  moment  she  comen 
into  port  i  from  that  moment,  the  consignee  has  the  direct 
tion  and  management  of  her,  for  the  benefit  of  all  con- 
cerned :  she  is  under  his  power  and  government,  and  sub^ 
ject  to  his  orders,  and  he  may  therefore  be  very  well  con- 
sidered in  law,  as  in  possession  of  the  whole  property. 
From  this  view  of  the  subject,  therefore,  the  shecijf  has  no 
right  under  the  attachment  act,  to  seize  and  take  possession 
of  the  ship  and  cargo,  as  whoUy  belonging  to  the  absent 
debtors.     He  should  have  served  copies  of  the  attachip^nC^ 
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Sebepier      On  the  cogDizee,  who  alone  was  capable  of  making  a  true 
GarriHMinMid  ^^  proper  j^etum^  not  only  of  the  tressel  itself,  but  of  all 

^^'^'  the  cargo  on  board  o£  her,  and  to  shew  to  whom  the  same 
reaHy  belonged.  To  give  a  contrary  construction  mif^bc 
prove  extremely  injurious  to  commerce,  which  ougi)i  eveff 
to  be  highl>  protected  ^  as  a  creditor  might  oifaerwisei  for 
ft  debt  of  100/«  devest  and  take  away  from  its  proper  oom«- 
mercial  channel,  a  ship  and  cargo  worth  lOfiQOL  and  keep 
the  whole  in  his  possession,  tmtil  a  lengthy  investigaiioa 
eould  take  place^  in  order  to  come  at  the  absent  debtot'* 
property.  Besides^  it  would  deprire  the  consignee  of  that 
lien,  whifch  the  law  gives  Um  in  the  first  {dace,  to  detain  a» 
creditor  in  possession,  Wr  all  his  claims  and  demaada 
which  he  might  have  against  the  ship  and  cargo,  or  for  the 
balance  of  any  account,  he  might  have  against  the  consign'* 
Or,  for  any  former  transactiolis.  Pof  these  reasons,  we  are 
ftU  of  opinion,  that  the  vessel  and  cargo  ought  for^with  t» 
be  restored  to  the  coasigsee  Mr.  PoUer^  or  to  his  agent  9 
and  i^at  the  sherifF  should  serve  a  copy  of  the  atlacbmenfe 
00  him^as  in  common  cases,  where  garnisheeaare  in  pos« 
session,  or  supposed  possession,  of  ibe  goodA  of  the  absent 
debtor* 

There  ia  yet  another  point  in  this  case  vofiby  of  «tteii^ 
tion,  whidi  is;^  captain  Jiauen^s  daim  to  part  of  the  shq>* 
That  cannot  possibly  be  determined  on  this  motion.  The 
copy  of  the  writ  shoijdd  have  been  served  also  upon  hinL»  to 
conrtpel  him  to  come  in  on  oath^  and  shew  his  right  of  pitv* 
perty  ;  upon  which  the  plaintiff  may  take  iasue  and  try  the 
poittt  before  a  jury,  if  he  think*  proper^ 

Let  the 'rule  for  the  restoration  of  ship  and  cargo  to  te 

consignee  be  made  absolute. 

Present,  Bcrke,  GrxmIee,  Waties  and  Bat^ 
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Hbsbxiah  Wade  agaitut- Jomt  Babrwzuu  iUHHc/'nw 

«  r 

,  CASS  on  a  special  verdict  fouiid  at  Beaufort^  When  a  conn- 

This  verdict  stated  substamiaUy,  that  sundry  >  negroes  uottession  of 
thetvinmiaiedv^whieh  fonnerly  belonged  to  a  Mn  JKnox^  a  an/L^Kpo^ 
British  v^jectia  G$orgia^  had  been  confiscated  during  the  by'thlfol^ 
ravohi^oBaiy  war,  and  sold ;  but  that  some  time  in  the  "^^^y*'  ^* 
year  irrg,  irhen  the   BriitBh  repossessed  themseh^s  of  fbich  ^"I*' 

'  .  ^  ken    by     the 

Gcorgta^  and'  overrun  that  country,  Knox^  the  original  enemy  and  re. 
owner  of  the  negroes^  regained  possession  of  them,  and  ^mcr  prc^ 
when  at  the  close  of  the  war,  the  British  finally  evacuated  ^!!^T 'to'^tl^ 
that  state,  took  them  off  with  him  to  Jamaica^  where  he  ""^^^  ^ 
kept  them  several  \'ean,  and  .then  sent  them  into  South  repossestinr 

"^  •'  again  by   the 

Caro&m  for  sale,  when  the  defendant  John  Barnwell,  be-  j^  pottHtm^ 
onne  the  purchaser :  whereupon  Wiadtj  who  claimed  under 
die  sale  1^  virtue  of  the  confiscation  act  in  Georgia^  com- 
meneed  his  licuon  of  trover  for  recovery  of  them^  as  being 
Ua  propfrQFi*  The  verdict  then  submitted  the  quesuon  to 
the  court,  whether  from  the  forgoing  circumstances,  the 
proper^  of  the  negroes  in  question  was  in  IFadCj  who 
claimed' ut^der  the  act  of  the  state  of  Georgia j  or  in  the 
defendtmt,  BamweUy-  who  held  dndcr  the  original  pro- 
prietor i 

4 

t 

Mr.  HfA(M9%  £3r  the  pladntiff^  insisted,  that  the  property 
of  an  en^ny  ficHUid  in  the  state  of  Georgia  durbg  die  war^ 
after  the  declaration  of  independence^  by  the  jus  belii  be-« 
came  liable  to  seizure  and  confiscation  \  and  that  the  su^ 
pveme  authority  of  the  state  had  by  an  act  declared  the 
same  to  be  confiscated,  and  directed  a  sale  for  the  use  and 
benefit  of  the  state,  at  whi<^  sale,  Mr.  Wadct  or  those  un« 
der  whom  be  claimed^  were  bona  fide  purchasers*  A  higher 
tide  than  this,  he  said,  could  not  well  be  submitted  to  the 
considetauon  of  a  court  of  justice. 


fiSO  CASES  DETERMINfiD  IN  THE  STATE 

• 
Wacie  Mr.  Deaaussurcy  on  the  part  of  the  defendant,  arguedi 

Bainwcii.  that  the  contest  between  Great  Britain  and  America^  was  at 
first  a  dispute  between  two  great  p&rties  of  the  same  em- 
pire, contending  for  rights  and  privileges  on  one  hand,  and 
for  the  supretne  and  uncontroUed  power  and  anthorfty  of 
the  mother  country  on  the  other.  That  iti  such  a  contest, 
the  right  of  property  remained  in  a  great  meitoure  msit^ 
cided,  tin  the  dispute  was  ended  and  a  treaty  made,  con* 
firming  the  rights  to  each  of  the  great  parties  so  engaged  ; 
and  this  ought  to  have  been  the  true  policy  both  of -Great 
Britain  and  America.  But  admitting  that  the  saide  roles 
which  governed  foreign  nations  at  war,  were  applicable  to 
this  country  after  the  declaration  of  independence,  it  is  evU 
dent  that  on  the  retaking  of  Georgia  by  the  British^  all  the 
property  taken  or  acquired  by  the  Americana  from  the  odier 
party,  and  retaken  and  repossessed  again  by  die  cffiginal 
VatteU  chap,  ^^^ers,  jtagrante  heUoy  reverted  absolutely  and  Itocottdi- 
Grtf**book3  tionallj'',  in  tlie  original  proprietors  or  owners,  by  tlie  j^ta 
ehop.  9.  postliminium^  a  well  known  and  acknowledged  part  of  tkt 

law  of  nations,  which  is  paramount  to  aH  municipal  rdgula* 
tions.  By  this  law,  things  taken  by  the  ^nemy,  'ssnI  na« 
gained  by  the  former  owner,  are  restored  to  their  origin^ 
state  and  condition,  as  fully  and  completely,  as  if  th^  hail 
never  been  taken.  Upon  these  principles,  then,  he  con* 
tended,  that  upon  the  repossession  of  the  state  of  Ge^rgkt 
by  the  British^  in  the  year  1778,  after  the  Americana  had. 
been  nearly  all  driven  out-of  the  country,  Mr.  Knd»  bmg 
then  a  British  subjeet,  and  regaining  possession  of  his  ne- 
groes, acquired  an  absolute  right  to  them,  and  lua  thfe  was 
as  fully  confirmed  to  him  as  if  they  had  never  gone  out  #f 
his  possession*  That  the  act  of  Georgia^  and  sale  duriiig 
the  heat  of  the  contest,  and  before  the  treaty  of  peace,  did 
not  alter  that  part  of  the  lavr  of  nations,  which  gave  Mr* 
Knox  this  right  of  repossessing  himself  of  his  property 
wherever  he  could  find  it  within  the  limitB  of  Georgia^ 
after  the  British  got  possession  of  the  country*  It  was  a 
risk  which  the  purchaser  ran,  and  he  must  now  take  the 
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consequences  of  it,  or  apply  to  the  legislature  of  Georgia      '^^^ 
for  redress.  Barnxv  cii. 

N  _ 

The  judges  after  duly  considering  the  circumstances  of  the 
case  submitted  to  them  by  this  special  verdict^  were  unani- 
mously of  opinion,  that  the  judgment  should  be  rendered 
up  for  the  defendant  John  Barnwell.  The  jus  postliminium^ 
upon.wbich  this  case  turnSg  and  by  virtue  of  which,  things 
taken  by  an  enemy  are  to  be  restored  to  their  former  state 
or  owners,  when  a  country  comes  again  under  the  power  of 
the  nation  to  which  it  formerly  belonged^  is  a  very  important 
branch  of  the  law  ol  nations,  and  is  founded  on  the  obliga- 
IIQU  w^ch  every  sovereign  or  state  is  under,  to  protect  the 
{lersunB  a^  goods  of  its  subjects  or  citizens  against  an 
tenemy;  shou^l.  any  fortunate  event  bring  it  again  under 
.fiucb  spve^eign  power,  he  is  bound  to  restore  them  to  their 
il^^mer  suuc^  and  to  give  back  the  effects  to  the  owners  to 
whom  ^y  onginally  belonged,  and  to  setde  every  thing  as 
ihey  were  before  they  fell  into  the  enemies  hands.  Hence  cro.  book  s. 
it  is,  d)6refor«9  that  9  private  individual  acquires  a  right  to  y^/^'u^  3 
ePcryMng  vfhkh  belonged  to  him  before  they  xoere  taken  by  ^^V-  ^^ 
an  enemy ^  as  soon  as  a  country  comes  again  under  the  power 
or  dominion  of  the  sovereign  to  whom  he  is  a  subject,  or 
awea  AUefiiv^ae,  This  postliminary  right  is  of  very  ancient 
origin^. and  seMis  to  have  been  respected  by  all  nati9$i9, 
ieomk  the  days  of  the  ancient  Greeks  and  Romansy  down  to 
<she  pteatni  dfiy*  It  would  ill  become  a  young  people, 
iOatBgetemt^  JMt  faking  th^ir  rank  and  station  amopg  the  na-* 
Mas  oC^he  WMikW  ^  disregard  so  imiKMrtant  a  principle  of 
^boflttional  {aW«  And  however  we  may  be  diq;>o«ed  to  re« 
sped  the  ads  and  proceedifigs  of  our  sister  slutes,  as  muni* 
.4ipsk  r^gttbtions,  yet  whenever  they  come  in  contact  with, 
m  i».*«)pp6Bition.  <o,  the  g(«veniing  code  of  nations,  we  are 
kfCmad  tp  say  ibey  must  give  wfiy* 

Let  jttdjgment  be  entered  for  defendant, 

Present,  Gri:vks,  Waties  and  Bat. 


^S  CASES  DETERMDIXD  IN  TtfL  STATE 


SHH-ut'^m.  William  Shaw  adM.  Robcet  M'Combs. 

ddirSId***in      SLANDER,    TUs  was  a  case  tried  at  Camiridge,  in 
0n     Sun^  which  the  juiy  gave  1,000  dollars  damages. 

moral  n^  alter  -»     y   o  »  o 

the  expintion 

ofchetveilUi  .  .  _       _  .  ,  ,  . 

jKMir^tUvoid»      A  motion  was  made  for  a  new  tnaL  and  by  consent  k 

cood   ground  ^^  argucd  at  Charleston^  instead  of  Columbia.     The  prin- 

H'  \S^^e'  ^'F**^  grounds  were,  1st.  Excessive  damages ;  and,  2d.  1  hat 

mo^w  m»I  the  jury  did  not  deliver  in  their  verdict  until  Sunday  morning. 

im,  «fi««  d».  ITiere  was  another  ground,  to  wit,  misconduct  in  the   iurv 

««f  «fief  juri-  m   eating  and  drinking  at  the  expense  of  the  plaintiff,  after 

diey  had  gone  out  to  consider  of  their  vetdic%    But  d^ 

ground  on  which  the  defendant  chiefly  relied,  was  the  second 

ground  ;  that  the  verdict  was  not  delivered  into  court  until 

a  considerable  time  after  the  hour  of  adjournment ;  and  te 

substantiate  this  fact,  a  certificate  of  the  clerk  was  prodoced 

under  the  seal  of  die  court,  which  stated  that  the  verdkt 

was  not  delivered  in  by  the  jury  until  «ome  time  on  Sundoff 

morning,  a  considerable  time  after  twelve  o'clock^  the  hour 

limited  by  law  for  the  conclusion  of  the  teraw 

It  was  then  urged  in  support  of  the  motion,  duit  this  fbv» 
Act  ought  to  be  set  aside,  on  this  ground  alone,  if  ihcRs  was 
no  other  to  support  the  motion  ;  that  the  act  of  ihe  'legbfau 
ture  authorized  the  court  to  meet  at  dimbridlgej  m  H^utif^ 
Six  district, on  the  16th  di^s  of  ApriivaA  Novembeainndk 
year,  and  to  set  ten  days,  or  unul  the  business  of  tbcconrt 
was  fi:tished.  But  it  is  a  weH  known  rule  of  the  coflHOMm 
law,  that  the  Lord^s  day,  commonly  called  Sundatf^  is  n^ 
a  day  in  law,  diea  dominiousj  nan  est  dies  juriiBeus  :  cense* 
quently,  all  temporal  business  transacted  on  that  d^y,  is.  noil 
and  void,  as  it  is  set  apart  by  our  hofy  roligion,  for  the 
worship  of  the  Almighty,  and  the  necessary  preparations  ftir 
that  purpose.  The  court  it  was  ^aid,  might  sit  oB  the  la«t 
minute  of  the  twelfth  hour,  but  no  longer. 
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The  judges  without  further  argument,  or  hearing  any        simiw 
thing  said  on  the  other  grounds,  set  aside  the  verdict  and    M«crimbi. 
ordered  a  new  trial  on  this  ground  alone. 

Present,  Burke,  Grimke,  Watif.s  and  Bay. 


William  Skirvino  against  Executors  of  James  Stobo.     Charleston 

ASSUMPSIT  for  the  use  and  occupation  of  a  house.         Ko  interest 
In  this  case,  the  jury  assessed  a  sum  for  the  annual  rent   on'^opln"*  or 

of  the  house  in  question,  but  allowed  no  interest  on  the  dif-  *>«"k  accounts 

^  '  or  any  uii  li- 

ferent sums  so  fixed  for  the  rent  after  the  expiration  of  each  <j»Wated   tic- 

year,  although  the  presiding  judge,  Waties,  charged  them  ou*    to    the 

,  ^  findine   of    a 

to  that  eflfect.  jury. 

This  was  a  motion  for  a  new  trial,  on  the  ground,  that 
,the  interest  was  recoverable  on  each  year's  rent,  after  it  be- 
came due ;  and  also,  because  it  was  a  finding  against  the 
direction  and  charge  of  the  judge. 

But  the  judges,  after  hearing  arguments,  refused  the  mo- 
tion, observing,  that  this  was  an  unliquidated  demand,  and 
no  express  promise  to  pay  interest  after  the  end  of  each 
year,  was  proved.  That  it  was  a  matter  sounding  entirely 
in  damages,  which  were  not  ascertained  till  the  finding  of 
the  jury,  and  that  too  on  a  quantum  valehat ;  therefore  the 
piinciple  of  the  cases  in  the  English  books,  which  says  in- 
terest shall  be  allowed  on  all  liquidated  sums,  will  not  apply 
in  AiB  case ;  for  there  was  no  liquidation  here,  until  the 
finding  of  the  jury,  and  upon  this  principle  it  is,  that  juries 
have,  under  the  direction  of  the  courts  for  more  tiian  twenty 

Vol.  n.  O  g 
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Skirnng      yean  past,  refused  to  allow  interest  upon  all  open  or  book 
Stobo.        accounts,  and  this  demand  is  on  the  same;  footing. 


Rule  for  a  new  trial  discharged* 
Present,  Burke,  Grihke  and  Bat. 


JV.  B.  The  instalment  act  of  1788,  allowed  interest  on 
all  judgments  which  were  not  recoverable,  otherwise  than 
by  five  annual  instalments.  But  rent  was  one  of  the  excep- 
tions out  of  this  act,  and  could  be  recovered  according  to 
due  course  of  law,  without  any  impediment. 


^-■• 


CASES 


ARGUED  AND  DETERMINED 


in  THB 


CONSTITUTIONAL  COURT  OF  APPEALS, 


OF   THE 


STATE  OF  SOUTH  CAROLINA. 


IN  THE  YEAR  1800. 


January  Court  of  Appeals,  1800.  ChatUuon 

IHatrict^iWO. 

AT  the  meeting  of  this  court,  a  new  aera  in  the  history  of  Coantjeonrts 
the  jurisprudence  of  this  country  commenced.  At  the  last  Swth  Cof^ 
meeting  of  the  le^slature  in  the  month  of  December^  im-  premc*"w)atu 
mediately  preceding  this  court,  the  county  court  system  ^tafibhed^r 
which  had  prevsuled  since  the  vear  1785,  in  South  Carolina^  ««®^.  county 

■  "      ^  -which     were 

was  abolished  by  an  almost  imanimous  vote  of  both  bran-  erected  into 
ches  of  the  legislature ;  and  all  the  counties  in  those  parts  of 
the  state  where  county  courts  had  prevailed,  (for  the  lower 
part  of  the  state  never  had  them,)  were  by  an  act  of  the  le- 
gislature, erected  into  districts,  and  supreme  courts  of  judi- 
cature were  established  in  each  ;  and  some  new  districts 
were  created  out  of  the  lower  divisions  of  the  country, 
where  the  county  courts  had  never  been  established  ;  ma- 
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king   in  all  tivcnty-eight  districts.     These  districts  were 
divided  into  circuits,  and  one  of  the  supreme  court  judges, 
was  authorized  and  required,  to  ride  one  of  those  circuits, 
aiid  hold  the  courts  twice  in  every  year ;  with  liberty  to  the 
parties  in  all  cases,  to  appeal  from  the  decisions  in  the  district 
courts  on  each  circuit,  to  the  constitutional  court  of  appeals 
held  at  Columbia^  by  all  the  common  law  judges,  the  week 
next  after  the  conclusion  of  the  circuit  courts,  for  the  pur- 
pose of  hearing  all  points  of  law,  arising  in  the  upper  part 
of  the  country  ;  from  whence  they  adjourn  to  ChariesWiy 
to  hear  and  determine  all  law  questions,  arising  in  the 
,  lower  division  of  the  state.    By  this  arrangement  of  the  ju- 
dicial system  of  South  CarolinOy  it  was  placed  nearly  on  the 
footing  of  the   ^isi  Prius  system  of  the   courts  of  Great 
Britain  ;  as  the  judges  on  each  of    our  circuits,  have  the 
same  powers  which  the  puisne  judges  in  Englafid  have  on 
their  circuits,  through  the  different  shires  or  counties  in  that 
kingdom,  and  tlie  meeting  of  the  judges  in  the  constitu- 
tional court  of  appeals,  immediately  after  the  conclusion  of 
the  circuits,  for  the  purpose  of  hearing  and  determining  all 
law  points,  arising  in  the  circuit  courts,  may  be  assimilated 
to  the  meeting  of  the  judges  at  Westminster  Hall^  to  hear 
and  determine  all  law  points,  coming  up  from  every  part  of 
the  kingdom,  to  be  argued  there.     It  will  easily  be  seen, 
that  this  alteration  and  accumulation  of  courts  of  justice 
in  the  state,  must  add  greatly  to  the  duties  of  the  supreme 
Two  addition-  court  judges.  Sufficiently  arduous  before.     In  order  to  alle- 
ihe'^"couit  of  viate  the  heavy  burthen  imposed  on  them  by  this  new  regu- 
eimcd"^luld  lation,   the  legislature  made  provision  for  two  additional 
**"**   or  ^\^^^  common  law  judges,  increasing  the  number  on  the  bench  to 
Jinvkt^     up-  six,  instead  of  four  ;  and  as    iud2:e  Burke  had   lust  been 

pointed    R  .  JO  J  ^ 

chaueeiior,  promoted  to  the  chancery  bench,  the  legislature  went  into 
Uam  Johumtt  ^^^  election  of  three  new  juclt^cs,  one  in  the  room  of  judge 
Ji^uuv  atui  Burke,  and  two  additional  ones,  when  William  Johnson, 
Xrfswi*  7Wze-  ^now  one  of  the  judges  of  the  supreme  court  of  the  United 
.States^^  Ephraim  Ramsay  and  Lewis  Trezevant,  (both 
since  deceased,)  were  elected  to  fill  those  seats. 
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At  a  meettng  of  this  court,  therefore,  William  John- 
son d^  Lewis  Trezev  ant,  took  their  seats  as  judges, 
"Mr*  Kamsay  being  absent  in  the  country. 


Lawrence  Campbell  aarainst  John  Williamson.         S.^^^-^^'IVL 


CASE  on  a  policy  of  insurance. 

This  was  an  action  on  a  policy  of  insurance  effected  on  in^l^Z  ^co^nl 
the  brig  RmselL  From  the  papers  produced,  it  appeared  ^J.'^  l^'cather' 
that  this  briirantine  was  bound  to  St,  Vincents  or  Barbadoes^  »n<icoinpciud 

®  ^  .  tti  bear  away 

but  her  clearances  were  all  for  Surinam.     She  had  as  part  i*«>r     another 

of  her  cargo  naval  stores  and  contraband  articles  of  war  on  ken  while  o«i 

board,  all  which  were  known  to  the  underwriters,  who  re-  '^,  Juc  ""d^^- 

ceived  a  premium  of  seventeen  and  a  half  per  cenu  which  "."^f^^leJI""^ 
covered  aU  risJb.     On  her  voyage  she  met  with  a  gale  of  ^!j[j";;^^-^f;;: 

wind,  which  obliged  her  to  bear  away  for  Antigua^  where  <len*  I'itopy. 

she  was  captured,  and  vessel  and  cargo  condemned  as  law-  of  u,e  mu»ter 

ful  prize-  is    giMxl    evi- 

On  the  trial,  the  captain's  protest  was  produced,  by  which  iemp'csiuouH*' 
it  appeared  that  she  had  been  compelled  by  this  gale  of  :;^,^\S*j^ 
wind  to  bear  away  for  Antiinicu  wliere  she  was  met  with  and  vessel  to  bear 

.  away   or   de. 

captured  by  an  armed  British  privateer  called  the  Louisa  part  t'l-om  her 

tme  course 

Bridger,  who  parried  her  into  the  port  of  St.  JohnSy  where     The  iasu^d 

-  ,  have  a  right 

she  was  COmiemneU*  to  abandon  oa 

The  condemnation  was  also  produced,  under  the  seal  of  ^.^JJ*^^  J^. 
the  vice-admiralty  court  of  Antigua^  from  which  it  appeared  ^^^  ^^.  ""^ 
that  the  brie  Russell  and  cargo  had  been  condemned  gene-  cargo    after- 

°  ,  •   1      •  wards  shall  be 

rallu  as  kavfulprizcy  but  no  particular  or  special  circum-  intended   for 

stances  were  set  forth  as  the  grounds  of  condemnation,  the  underwri- 

ters. 

The  onlycvu 
dcnce  necessary  to  shew  the  capture  i»  the  ]»rotest  of  the  master  and  marioers^  thoag^h  the 
condemnation  afierwaixls  is  undeniable  ooiTolioi-aling  evidence  of  the  fact. 
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CampheU  John  M.  Dovis,  a  lHX>ker  in  Charleston^  was  produced, 
Wiii'mmMn.  ^^^  proved  that  before  the  insurance  was  efFected,  he  shew- 
ed  the  manifest  of  the  cargo  to  the  underwriters,  which  con- 
tained the  warlike  stores,  &c.  and  that  they  were  insured  at 
seventeen  and  a  half  per  cent*  which  covered  all  risks.  The 
paper  containing  the  manifest  of  the  cargo,  also  stated,  that 
the  Russell  was  to  sail  over  the  bar  in  company  with  the 
British  armed  ship  the  ^ane^  bound  also  to  St.  Vincents^  and 
that  the  captains  had  agreed  to  keep  company  together. 

For  defendant,  several  grounds  were  taken  on  the  trial 
before  the  jury.  1st.  That  the  grounds  on  which  the  ves- 
sel and  cargo  had  been  condemned,  had  not  been  set  forth 
in  the  condemnation ;  that  the  reasons  might  have  appear- 
ed to  the  underwriters,  in  order  to  have  enabled  them  to  go 
over  against  the  British  government,  in  case  of  an  unwar- 
rantable condemnation  \  which,  it  was  alleged,  it  was  the 
duty  of  the  plaintiff  to  have  done. 

2dly.  Ihat  there  was  an  unnecessary  deviation  on  the 
voyage,  by  the  captain  going  out  of  his  true  course ;  and 
that  the  captain's  protest  alone  was  not  sufficient  evidence 
to  shew  that  the  ship  was  obliged  to  go  out  of  her  true 
course  ;  he  should  have  been  examined  and  cross-examined 
on  that  subject. 

And,  3dly.  That  she  ought  to  have  kept  company  with 

r 

ilie  ship  Jane^  who  would  have  protected  her  against  pri- 
vateers. 

In  reply,  it  was  urged,  in  favour  of  the  plaintiff,  that 
wherever  there  was  a  condemnation  on  general  principles, 
as  in  the  present  case,  it  was  conclusive  against  all  the  world ; 
that  the  ship  and  goods  were  enemies  propert)^  or  had  con- 
traband of  war  on  board  ;  that  the  insured  were  under  no 
obligation  to  produce  any  other  document  than  the  con- 
demnation, to  entitle  them  to  a  recovery,  and  that  if  the  im- 
(lerwriters  wished  for  further  information  for  their  own 
satisfaction,  it  was  their  duty  to  have  procured  it ;  that  the 
insured  have  a  right  to  abandon  in  every  case  of  capture, 
because  then  the  object  of  the  voyage  is  defeated,  and  this 
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was  proved  both  by  the  protest  and  the  condemnation  ;  and     Campbell 
as  to  the  deviation,  that  was  unavoidable,  owing  to  a  heavy    vsinramsun. 
gale  of  wind,  as  appeared  by  the  protest  of  the  master  and    ^'^^^^^' 
mariners ;  consequently,  it  was  one  of  the  risks  insured 
agamst,  and  that  this  protest  of  the  captain  and  mariners 

■ 

was  the  best  evidence  of  thiU  necessity. 

In  charging  the  jury,  the  presiding  judge  (Bay)  told 
them,  that  wherever  a  vessel  and  cargo  is  condemned  by  the 
decree  or  sentence  of  a  foreign  court  of  admiralty  generally, 
as  lawful  prizcj  or  as  enemies  property^  it  was  conclusive  pnrk%  ^:m. 
against  all  the  world ;  that  the  mutual  intercourse  of  na-  •'^^"'^''*^'^»'^*«- 
tions  made  it  necessary  that  this  faith  and  credit  should 
be  given  to  foreign  tribunals.  But  that  if  decrees  were 
made  or  given  upon  municipal  regulations  only,  or  upon 
doubtful  or  ambiguous  principles,  or  upon  principles  totally 
unsupported  by  the  law  of  nations,  in  such  cases  the  parties 
might  go  into  the  merits,  and  shew  that  the  goods  were  not 
lawful  prize,  or  enemies  property.  With  respect  to  the  de« 
viation  in  this  case,  he  said,  that  was  a  fact  for  the  consi- 
deration of  the  jury  ;  that  if  there  was  a  wilful  deviation 
in  the  course  of  the  voyage,  it  would  vitiate  the  policy  ;  but 
if  a  deviation  is  occasioned  by  stress  of  weather,  then  it  was 
within  the  risk  of  the  policy*  That  the  protest  of  the  mas-> 
ter  and  mariners  was  before  them,  and  from  this  it  appeared 
they  were  obliged  to  bear  away  for  Antigua.  An  objection 
had  been  taken  to  this  protest,  as  not  the  highest  evidence  ; 
but,  for  his  part,  he  could  not  well  see  that  higher  evidence 
could  be  procured  than  that  of  the  master  and  mariners,  of 
a  casualty  or  event  happening  on  the  high  seas^  where  none 
but  themselves  could  possibly  witness  the  passing  scenes  or 
disasters  which  ships  were  liable  to  from  storms  and  tem- 
pests. And  when  it  is  recollected  also,  that  these  protests 
are  always  made  at  the  first  port  the  vessel  arrives  at,  after 
distresses  of  this  nature  happen,  and  while  all  the  circum* 
stances  are  fresh  in  the  recollections  of  all  on  board,  and  be« 
fore  they  could  be  tampered  with  by  either  of  the  parties 
interested  in  the  event ;  it  had  always  appeared  to  him, 
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CnmpbcU  therefore^  as  deserving  the  highest  credit.  Besides,  it  was 
iViiUaniron.  ^  sea  instrument,  not  founded  on  municipal  law,  but  receiv- 
ed by  the  general  consent  of  ali  commercial  nations,  from 
the  necessit}'  of  the  case ;  and  the  more  especially,  as  mas- 
ters and  mariners  are  transient  persons,  shifting  and  chang- 
ing from  one  part  of  the  world  to  another,  in  such  a  manner 
as  to  make  it  extremely  difficult,  if  practicable  at  all,  to  get 
their  examinations  after  they  separate,  one  going  to  one  part 
of  the  world,  and  others  to  another,  &c. 

The  jury  retired,  and  soon  after  returned  with  tlieir  ver- 
dict for  the  amount  of  the  plaintiff's  demand. 

And  now  a  new  trial  was  moved  for,  on  the  ground  of 
misdirection  of  the  judge  who  tried  the  cause,  and  as  a 
finding  against  law. 

Upon  this  argument,  nearly  all  the  grounds  which  had 
been  taken  on  the  trial  were  again  urged  by  the  counsel  on 
both  sides,  and  some  new  ones  introduced,  which  had  not 
been  pressed  on  the  trial  particularly. 

1st.  That  the  Russell  was  to  sail  in  company  with  the 
ship  y one  ovtr  the  bar,  and  to  keep  under  her  convoy  during 
the  voyage. 

2d.  That  all  the  papers  had  not  been  produced,  which 
should  have  been  shewn  on  the  trial. 

On  the  first  point  it  was  contended,  that  this  representa- 
tion of  the  RusselPs  sailing  in  company  with  the  ship  your, 
was  tantamount  to  a  warranty  for  sailing  with  convoy,  which, 
if  not  complied  with,  vitiates  the  policy  ;  and  that  the  mean- 
ing of  sailing  with  convoy,  means  sailing  all  the  way  with 
convoy  ;  and  that  if  the  Russell  had  sailed  all  the  way  with 
the  British  ship  jfane  to  St.  Vincents^  she  would  have  been 
protected  ;  the  captain  of  the  armed  ship  yane  would  have 
shewn  that  the  clearances  for  Surinam  were  only  intended 
to  protect  her  from  French  cruisers,  and  that  her  real  place 
of  destination  was  a  British  port,  which  could  not  appear  at 
Antigua,  where  she  was  condemned. 
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On  the  second  ground  it  ivas  strenuously  urged,  that  the  Campbell 
protest  was  not  sufficient  evidence  of  the  necessity  of  the  wiUiamton. 
deviation  from  the  true  course  of  the  vo)  age,  and  that  even 
if  it  was,  all  the  papers  and  proceedings  in  the  vice-admiralty 
court  of  Antigua  were  not  proviuced,  as  one  of  the  articles 
of  the  treaty  with  Great  Britain  stipulates,  that  copies  of  all 
papers  and  proceedings  in  the  vice-admiralty  courts  shall  be 
furnished,  when  required ;  whereas  nothing  was  produced 
upon  the  trial  but  the  protest  and  condemnation,  without 
any  other  document ;  that  the  captain  had  been  very  negli- 
gent m  this  particular ;  he  was  the  agent  for  the  owners  or 
insured,  a&d  they  are  answerable  for  his  omissions  and  ne« 
gleets* 

For  the  plaintiff,  in  reply,  against  the  motion,  it  was  said, 
that  admitting  that  the  representation  of  the  insured  anK>unt» 
ed  to  a  warranty  to  sail  with  convoy,  yet  if  thtt  protest  of 
the  captain  and  mariners  was  evidence,  the  matter  contain- , 
ed  in  it  was  of  full  answer  to  this  psun  of  the  argument,  as 
from  this  it  appears  they  were  compelled  by  stress  of  wea* 
ther  to  bear  away  for  Antigua* 

That  as  to  the  ground  respecting  the  omission  to  produce 
papers,  all  that  were  necessary  had  been  produced*  Here 
h  was  argued,  that  the  insured  was  under  no  obligation  to 
produce  even  a  condemnation ;  that  it  bad  b^en  determined 
in  many  cases,  and  by  some  recent  ones  in  this  court,  par- 
ticularly before  Mr.  Justice  Waties,  that  it  was  sufficient 
to  prove  the  capture,  for  then  the  insured  had  a  right  to 
abandon,  as  the  object  of  the  voyage  was  then  defeated,  and 
Aen  the  underwriters  became  liable  ;  that  the  protest  was 
futi  upon  this  point,  as  to  the  capture  by  the  privateer  Louisa 
Bridger,  and  the  carrying  in  of  the  Russell  into  the  port  of 
St*  John*s  ;  but  the  plaintiff  had  gone  further  in  this  case, 
and  proved  both  capture  and  condemnation*  With  respect 
tt>  the  papers  alluded  to  in  the  article  in  the  British  treaty, 
they  were  only  necessary  in  case  of  appeals,  and  it  was  ibr 
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Campbell     that  purpose  that  copies  of  all  proceedings  were  to  be  fur-* 
WiiUHmioo.    nished,  when  required.     If  the  underwriters  wanted  them^ 
it  was  their  duty,  not  the  plaintiif 's,  to  apply  for  them. 

The  Judges,  after  considering  this  case,  were  unanimous 
in  opinion,  that  there  should  be  no  new  trial. 

The  opinion  of  the  court  was  delivered  by  Mr*  Justice 
Johnson,  to  the  following  eiFect : 

That  upon  the  first  ground  taken,  that  of  misdirection,  it 
did  not  appear  to  this  court  there  had  been  any  on  the  part 
of  the  presiding  judge,  in  charging  the  jury  on  the  trial  in 
the  district  court.  All  the  writers  on  the  law  of  insurance 
agree  in  opinion,  that  if  a  decree  of  a  foreign  court  of  ad« 
miralty  condemn  a  ship  or  cargo  as  lawful  prize^  or  as  the 
property  of  an  etjemy^  generally^  without  asai.g^ng  any  rea* 
sons,  the  law  of  nations  will  presunie  they  have  gone  ujxmi 
just  and  proper  grounds,  and  it  is  conclusive  and  binding  on 
all  the  world,  and  never  after  can  be  called  in  question  by 
any  of  the  parties  interested.     They  are  bound  by  it. 

As  to  the  evidence  of  the  protest  made  by  the  master  and 
mariners,  to  shew  the  necessity  of  bearing  away  for  Antigva^ 
which  is  assigned  as  a  justification  for  the  deviation  in  this 
case,  it  has  always  been  allowed  in  our  courts,  as  proper  tes« 
timony  of  any  matter  or  thing  happening  on  the  high  seas, 
to  go  to  a  jury  ;  or  as  proof  of  the  loss  of  ship  pr  cargo; 
and  indeed  it  would  be  of  infinite  loss  to  individuals,  as  well 
as  productive  of  much  injury  to  comnierce,  if  it  were  other- 
wise. The  reasons  given  by  the  judge,  in  hia  charge  to  the 
jury,  are  strong  and  conclusive  in  point,  and  perfecdy  con* 
«onant  to  the  law  and  practice  of  this  country.  And  al* 
though  there  is  a  dictum  of  Lord  Chief  Justice  De  Gretf^y 
^n  1  Esp.  143,  144.  which  seems  to  doubt  on  this  point,  on  a^ 
loss  happening  in  a  port  or  place  where  other  witnesses 
could  prove  the  loss  as  well  as  the  master  and  mariners  i 
yet  it  docs  not  seem  to  militate  against  the  great  principle, 
as  to  accidents  and  disasters  at  sea,  where  none  can  witness 
^hem  but  those  on  board. 
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With  respect  to  the  new  grounds  taken  on  this  argument,     Campbell 
Itvhich  were  not  pressed  on  the  trial,  the  first  was  the  not   'v^nj^jon. 
keeping  company  with  the  convoy.     In  all  cases  of  this  kind,    s^^w^^ 
where  ships  are  warranted  to  sail  and  keep  company  with 
convoy,  it  is  always  understood  to  be  where  it  is  practicable  park,  sis: 
to  keep  company  with  the  convoy ;  but  stontis  and  tempests  ^g'^^S^ 
tare  exceptions  out  of  this  rule,  founded  in  nature^  against 
which  no  contract,  either  express  or  implied,  can  protect  a 
man.     This  storm  happened  at  sea,  and  compelled  the  cap« 
tain  to  bear  away  for  Antigua^  from  necessity  ;  there  is  n6 
doubt,  therefore,  but  a  deviation  under  such  circumstances 
was  excusable.     The  last  additional  ground  was  the  non- 
production  of  papers  ;  and  here  it  appeared  to  the  court, 
that  the  plaintiiF  had  produced  all  he  was  bound  to  produce 
Dn  the  trial,  in  order  to  entide  him  to  a  recovery ;  for  he  had    * 
produced  the  protest  of  the  master  and  mariners  to  prove 
the  capture,  after  he  had  been  compelled  by  stress  of  weather 
to  bear  away ;  and  the  condemnation  in  the  vice-admiralty 
court  after  the  capture,  which,  in  strictness  of  law,  was  per- 
haps more  than  he  was  bound  to  do.     For  it  is  well  known, 
and  has  beeii  often  determined,  (and  very  frequendy  in  this 
court,)  that  the  insured  had  a  righ^  to  abandon  on  the  cap- 
ture ;  and  the  interference  afterwards  of  the  captain  or  mas- 
ter is  considered  as  a  benefit  intended  to  the  insurers*     He 
is  then  considered  as  their  agent,  and  even  barratry  or  mis* 
conduct  afterwards  is  chargeable  on  the  underwriters,  withiti    * 
the  true  intent  and  meaning  of  the  policy. 

Rule  for  new  trial  discharged. 

Present,  Bat,  Johnson  and  Tresetant* 
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Charla^wi  PlERCE  BUTLER  af[<ttn»t  BeNJAMIN  BaILT. 

Taxes  due  to  RULE  on  sheriff  to  shew  cause  why  he  should  not  pay 
to  be  paid  in  over  moneys  he  had  in  his  hands,  arising  from  the  sales  of 
!j7^^  priTAt^^  defendant's  estate,  towards  satisfaction  of  a  judgment  he 
''^\%  had  againw  the  defendant. 

which    it  pa- 
rmmount      to 

eTerjr    other      The  Attomeu'Generaly  on  behalf  of  the  sheriff,  shewed 

demand  what-  ,     ,  .         ,    ,  •       i        .        ^ir^    ■        i 

ever.  And  cause  and  Claimed  the  moneys  in  the  sheritt^s  hands  on  be* 
does  not  make  half  of  the  State,  foT  the  arrears  of  several  years'  taxes  due 
te^es^'Tg^l!  from  defendant,  amounting  to  ^OL  8«.  9d.  sterling,  on  the 

n/r^tfuTaft  8^^^^^  ^^^  ^^  ^^^  ^^  ^  P"^''  ^^^  ^°  defendant's  esute^ 
he  is  liable  to  0q(]  mugt  be  paid  in  preference  to  all  private  individuals :  he 

be  doubly  tax-  ^  .         i       i  r        i. 

ed,  and  his  es.  quoted  the  act  for  regulating  the  duty  of  collectors  and  as- 

tate  is    liable  ^  ^  «.  !••*.• 

for  the  whole  sessors  of  taxes,  &c«  passed  in  ITSH^  which  ^  imposes  dou- 
^^the  double  j^  y^  taxfis  ou  all  persons,  who  should  refuse  or  neglect  to 
*^  make  a  due  return,  on  oath,  of  all  their  taxable  property  ; 
^^  antl  authorizes  the  assessors  to  make  the  said  assessments 
^*  according  to  their  judgments,  and  the  best  information 
"  they  can  get  of  a  defaulter's  property."  That  the  defend- 
ant,  Mr*  Bailyj  had  been  a  defaulter  for  many  years,  and 
had  neglected  to  make  a  return  of  his  taxable  property,  until 
his  arrears  ran  up  to  llOA  49.  4»  l-2</i  when  the  assessors 
doubled  that  sum'  to  280/.  8f«  9d.  agreeable  to  the  terms  of 
the  act ;  for  which  sum,  the  collector  of  the  district  issued 
his  warrant  under  his  hand  and  seal,  which  was  lodged 
with  the  sheriflf  for  collection  district.  The  sheriff  bad^ 
however,  seized  and  sold  the  property  of  defendant  in  the 
mean  time  under  Major  Butler*8  execution,  and  had  the 
money  in  his  hands,  so  that  the  question  was,  whether  the 
state, or  the  plaintiff.  Major  Butler^  should  have  the  money. 

The  Attorney4ieneral  contended,  that  the  state  had  a 
lien  on  a  man's  property  for  the  pa\  ment  of  taxes,  para- 
mount to  any  other  claims  whatever,  or  demands  of  any  pri- 
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vate. individual  whomsoever.  That  it  was  the  price  of  pro-  Botier 
tection,  which  originated  in  the  very  nature  of  the  social  ^^ 
compact,  and  without  which,  government  could  not  subsist 
a  moment ;  withdraw  that  support  and  government  was  at 
an  end.  It  was,  dierefore,  upon  these  principles,  that  the 
state  claimed  a  preference  for  taxes  to  all  claims  or  de- 
mands whatever. 

Mr.  HwU^  for  the  defendant,  argued,  that  admitting  that 
defendant's  property  was  bound  in  the  first  instance  for  the 
payment  of  taxes,  it  could  be  only  for  one  year ;  as  the  tax 
collectors  were  bound  to  setde  with  the  treasury  annually, 
under  a  penalty  ol  300/.  sterling.  That  the  tax  collectors 
were  appointed  under  the  authority  of  the  state,  and  were  to 
be  considered  as  its  officers,  and  they  were  punishable  for 
neglect  of  duty,  in  not  selling  the  defendant's  property  an* 
nually,  or  so  much  thereof  a^  was  sufficient  to  pay  off  the  - 
tsoes  every  year ;  otherwise  purchasers  and  creditors  might 
be  deceived  by  an  indefinite  lien  on  a  man's  property  for  any 
Icngdi  of  time,  and  that,  too,  to  an  amount  that  cannot  be 
well  calculated  upon.  That  the  arrears  of  taxes  in  this 
case  were  for  a  number  of  years  back,  and  a  great  part  of 
ifaem  were  due  on  property  which  the  defendant  had  since 
sold  and  disposed  of;  and  it  would  be  very  hard  indeed,  to 
make  the  litde  pittance  he  had  left,  liable  for  the  whole  of 
those  arrears  ;  at  all  events,  he  said,  it  should  be  made  lia« 
Ue  only  for  a  just  and  due  proportion  of  the  property  the 
sheriff  had  sold.  He  further  argued,  that  even  admitting 
that  the  lien  had  an  indefinite  retrospective  operation,  and 
that  the  portion  of  defendant's  estate  left  was  considered  as 
liable,  it  should  not  be  construed  so  as  to  make  the  estate 
chargeable  with  more  than  the  sum  realty  due,  1 10/  49. 4 1«2J. 
That  the  double  tax  was  only  intended  as  a  penalty  ou  de-  " 
&ulter8,  in  not  making  their  returns  agreeably  to  law  ;  and 
that  like  every  other  penalty,  it  should  be  discharged  upon 
the  performance  ci  the  condition  annexed  to  it,  which  be 
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BiiUcr       said,  in  the  present  case,  would  be  the  payment  of  the  suos 
Baiiy.        actually  due,  and  any  expenses  wluch  had  accrued. 

Mr.  Gaillard^  also  for  the  defendant,  observed,  that  what 
atrengthened  the  construction  ghrenby  his  colleague,  of  the 
lien  not  binding  longer  than  one  year,  was,  that  the  tax  billa 
of  this  state  were  passed  annually  at  every  session  mi  the 
legislature,  and  were  intended  to  operate  only  for  one  year, 
and  that  the  tax  collectors  were  in  duty  bound  to  compel 
payment,  and  settle  with  the  treasury  every  year ;  and  it 
would  be  w  rong  to  permit  the  state  to  take  advantage  of 
the  laches  of  ite  own  officers,  to  the  prejudice  of  bona  fide 
purchasers  and  creditors  ;  they  ought  to  be  made  liable  out 
of  their  own  estates  for  their  omissions  or  neglects,  and  the 
deficiences  of  taxes  made  good  from  them  ;  that  this  kind 
of  secret  indefinite  lien  on  all  a  man's  property,  might,  if 
once  established,  be  very  dangerous  to  the  community ;  as 
by  that  means,  a  tax  collector  may  take  away  the  property 
'  of  a  judgment  creditor,  at  the  moment  when  he  was  about 
to  reap  the  fruit  of  his  execution  ;  when  by  due  and  reason- 
able diligence  before,  the  taxes  might  have  been  collected^ 
or  probably  there  might  still  be  property  left,  which  might 
be  found  out  by  due  diligence  ;  and  what  made  the  incon- 
venience of  purchasers  and  creditors  greater,  was,  that  there 
was  no  public  office  established  where  creditors  or  purchn* 
sers  could  get  the  necessary  information. 

The  AttorncyJSeneraly  in  reply*  There  is  nothing  in  the 
tax  act,  or  any  other  act  or  law  whatever,  which  limits  the 
lien  for  taxes  to  one  year  only  ;  this  lien,  therefore,  from  the 
ver}*  nature  of  it,  must  be  indefinite,  or  in  other  words,  it 
must  remain  until  paid^  as  long  as  there  is  any  thing  to  fiery 
with  ;  the  limitation  act,  however  it  may  run  against  indi- 
viduals, will  never  run  against  the  rights  of  the  state.  It  is 
true,  that  what  is  called  the  tax  bill  for  the  supplies  of  the 
Atace,  is  passed  annually,  but  this  annual  tax  bill  only  fixes  the 
quantum^  and  on  what  species  of  property  the  taxes  shall  be 
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rabed.  The  general  tax  act  of  1788,  regulates  the  mode  Baiicr 
and  manner  of  making  the  assessments  and  collections  of  qJ*'] 
the  taxes,  and  this  is  a  permanent  law  which  comes  in  aid 
of  the  fundamental  principles  of  government,  and  declares 
how  and  in  what  manner,  all  persons  concerned  in  the  lay- 
ing on,  and  getting  in  the  taxes,  are  to  be  chosen  and  ap- 
pointed, and  how  their  conduct  is  to  be  regulated  ;  and  also 
the  mode  and  manner  of  making  the  returns  of  taxable  pro- 
perty to  the  collectors,  and  in  general  regulates  the  princi- 
ples by  which  all  future  taxes  are  to  be  collected,  and  the 
conduct  of  the  officers  are  to  be  governed  :  but  this  act 
fixes  or  lays  on  no  tax  on  any  property  whatever ;  it  only 
regulates  the  general  principles  of  apportioning,  collecting 
and  bringing  into  the  treasun^,  those  contributions  which 
even-  man  was  previously  bound  to  pay,  for  the  support  of 
the  government  of  the  country  un  der  which  he  lives,  and  is 
protected.  By  the  mode  established  by  the  general  tax 
law,  the  assessment  is  made  on  the  whole  of  a  man^s  estate, 
real  and  personal,  on  the  aggregate,  and  not  on  each  par- 
ticular part  of  it.  It  would  be  very  inconvenient,  if  not  en- 
tirely impracticable  for  the  assessors  and  tax  collectors,  to  be 
riding  over  the  state,  hunting  out  every  particular  specific 
portion  of  a  man^s  real  and  personal  estate,  which  might 
from  time  to  time  be  liable  to  taxation,  in  order  to  fix  an 
assessment  on  each  part ;  hence  it  must  be  evident,  that  the 
assessment  must  be  on  the  whole  or  aggregate  ;  and  hence 
it  results,  that  the  whole  or  any  part  which  can  be  most  con- 
veniendy  found,  or  come  at,  must  be  liable  for  the  whole 
amount  due.  As  to  the  inconvenience,  which  it  was  said 
purchasers  or  creditors  might  be  subjected  to,  this  might 
easily  be  removed,  by  going  to  the  tax  office,  or  the  treasury 
or  comptroller's  office  ;  in  all  which,  they  might  easily  sar 
tisfy  themselves  whether  a  man's  taxes  have  been  paid  off 
or  not,  and  if  they  did  not  take  that  trouble,  it  was  their 
own  fault*  That  with  respect  to  the  tax  collectors  not  do- 
ipg  their  duty,  they  might  either  be  made  liable  by  a  suit  on 
the  behalf  of  the  state,  on  their  bonds^  or  any  private  indi- 
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Batier  vidual  might  have  his  private  remedy  by  a  special  action  oq 
Baiiy.  ^^  csist^  for  aov  damages  he  might  suffer  by  their  neglects 
or  omissions.  But  their  laches  in  not  performing  their  du- 
ties, was  not  to  deprive  the  state  of  this  high  prerogative 
right  of  doing  itself  justice,  whenever  an  opportunity  pre- 
sented it  for  that  purpose.  That  so  transcendant  was  this 
right,  that  neither  length  of  time,  nor  the  act  of  parties,  can 
ever  bar  it  of  so  high  and  necessary  a  power.  He  further 
contended,  that  the  dduble  tax  for  neglect  of  making  a  due 
return,  imposed*  by  the  act  of  1788,  could  not  be  construed 
as  a  penalty,  defeasible  on  the  paying  what  was  originally 
due  ;  but  an  increased  tax,  which  becomes  absolutely  and 
unconditionally  due  and  payable,  after  the  day  limited  by 
law,  for  making  the  necessary  return.  It  was  like  a  fine 
imposed  on  refractory  citizens,  for  doing,  or  not  doing, 
what  the  law  prohibits  or  enjoins  ;  and  the  policy  of  this 
law  was  wise  in  itself,  as  it  was  easy  to  see,  that  it  might 
frequently  happen,  that  many  designing  citizens  would  con- 
ceal their  property  for  a  long  time  before  they  made  a  pro- 
per return  on  oath,  and  then  at  last,  only  pay  what  they 
ought  anntially  to  have  done ;  by  which  means,  the  revenue 
of  the  state  might  frequently  fall  shdrt  of  the  exigencies  of 
the  government.  'i*his  part  of  the  act  was  to  compel  eveiy 
man  to  come  forward  once  a  year,  honesdy  and  fairly  to 
bear  and  pay  his  proportion  of  the  public  burthen,  what- 
ever it  might  be,  more  or  less  ;  that  they  might  not  fall  par« 
tially  on  the  punctual  part  of  the  community,  but  on  all 
without  distinction,  agreeably  to  the  property  he  possessed* 
That  this  had  been  found  from  experience,  to  be  one  of  the 
best  clauses  in  the  art,  as  it  had  a  tendency  to  enforce  it- 
self, by  the  nature  and  certainty  of  the  penalty,  that  hung 
ov(  r  every  delinquent's  head,  and  if  he  incurred  it,  he  had 
Umself  to  blame,  and  what  made  it  the  more  eflkacious 
was,  that  there  was  no  deftasii)le  clause  in  it,  or  power  given 
to  the  courtj}  of  justice,  or  anv  of  the  public  functionaries  to 
remit  a  dollar  of  it ;  the  collectors  under  a  large  penaiq^ 
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were  bound  to  pay  it  into  the  treasury,  and  nothing  could       Butler 
draw  it  out,  but  a  public  law  of  the  state.  Baiiy. 

* 

The  judges  were  unanimous  in  this  case,  and  delivered 
their  opinions  separatim^  at  considerable  length ;  but  when 
condensed,  they  were  to  the  following  effect : 

That  the  soil  of  every  countr}^  and  all  the  property  of  the 
inhabitants  thereof,  by  the  nature  of  the  social  compact, 
and  the  fundamental  principles  of  every  well  regulated  go« 
vemment  stood  pledged,  and  were  liable  for  the  support  and 
defence  of  the  state,  and  its  government,  to  the  extent  which 
might  be  necessary  for  such  defence  and  protection  ;  and 
without  such  aid  and  assistance,  the  government  could  not 
be  maintained  and  kept  up,  nor  the  state  protected*  In  re« 
turn  for  which,  the  government  on  its  part,  was  bound  to 
support  and  protect  every  individual  citizen  within  the  limits 
of  the  state,  in  all  their  rights  and  privileges,  in  peace  and 
tranquillity ;  and  in  order  to  accomplish  this  great  end  ef« 
fectually,  there  was  nothing  which  it  ought  not  to  hazard, 
either  of  blood  or  treasiu^,  which  might  tend  to  secure  and 
perpetuate  these  inestimable  blessings.  Hence,  the  origin 
of  those  great  and  reciprocal  duties  of  allegiance  and  protec- 
tion, and  hence  also,  the  origin  of  taxes  and  taxation. 

That  from  these  principles,  it  was  clearly  deducible,  that 
the  payment  of  taxes,  or  the  contribution  of  those  aids  ne- 
cessary to  defray  the  expenses  of  the  government,  must  of 
necessity  be  a  paramount  obligation,  and  of  course  take 
place  of  all  private  contracts  between  citizen  and  citizen, 
of  what  nature  or  kind  soever  they  might  be.  That  so 
high  was  this  obligation  to  the  public,  that  it  might  well  be 
compared  to  a  mortgage,  pro  tanto^  which  created  a  i'len 
on  every  man's  real  and  personal  estate,  for  his  share  of  the 
public  taxes,  according  to  the  rules  of  appointment  which 
the  law  had  established. 

This  then  being  evidently  the  case,  it  was  clear  that  the 
state  had  a  prior  right  or  preference,  to  any  individual  citi- 
zen, for  the  amount  of  the  taxes  due  and  unpaid  by  every 

Vol.  n;  I  i 
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Batler  delinquent  whatever ,  and  as  these  taxes  were  imposed  ge* 
Baiiy.  neraily  on  the  whole  of  a  man's  property,  it  was  equally 
clear,  that  any  part  of  it  that  could  be  come  at  was  liable  for 
the  payment  of  those  arrears. 

That  with  respect  to  the  double  tax,  this  court  had  no 
right  or  authority  tp  consider  it  as  a  penalty  defeasible,  on 
the  payment  of  what  was  originally  due  ;  on  the  contrar}%  it 
appeared  to  be  an  increased  tax,  after  the  time  limited  for 
making  the  annual  return ;  that  the  law  was  positive  upon  the 
subject,  and  enjoins  it  as  a  duty  on  the  collectors  to  issue 
their  warrants  and  levy  the  same,  and  pay  it  into  the  trea- 
sury. That  this  court  had  no  right  to  interpose  between 
the  collectors  of  the  public  revenue  and  the  state  trea- 
surers ;  no  such  power  was  given  by  the  act  of  1788,  nor 
was  there  any  principle  of  public  law  to  warrant  such  an  in- 
terference. 

The  rule  was  made  absolute  on  the  sheriiT,  to  pay  die 
whol^  amount  of  taxes  mentioned  in  the  collector's  warrant 
to  the  treasurer,  and  the  residue,  if  any,  towards  the  plain- 
tiff's execution. 

Present,  Waties,  Bay  and  Johnson, 

N.  B*  A  number  of  casts  after  this  decision,  were  taken 
into  the  court  of  equity  for  relief  from  the  double  tax,  but 
the  parties  were  refused  it,  upon  the  principle  of  the  above 
dacided  case. 
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Edward  Penxam  wahut  John  Hart,  Sheriff  of '        Charieskm, 

Charkston  Dbtrict. 

CASE  on  a  special  verdict* 

This  case  came  before  the  court  on  a  special  verdict,  A  deed  not  re- 

■  ^  eordedwithm 

which  found  substantially,  that  the  plaintiff  obtained  his  judg-  •«  months,  is 
ment  in  the  court  of  common  pleas,  against  the  defendant  rendered  in- 
Dccoid  Ramsay^  on  the  2d  of  March^  1797,  on  which  an  does  a  mon- 
execution  issued,  and  a  levy  was  made  on  a  house  and  lot  in  ^^for^^sueh 
Meeting-Street^  m  Charleston.  When  this  house  and  lot  ^J"i^"*'^Ve  1 
were  advertised  for  sale,  jfohn  3L  Ehrick.  produced  title-  "uWquent 

•^  ^  judgment      a 

deeds  to  the  sheriff,  for  the  lot  in  question,  dated  14th  of  priori^  to  ei- 

-^  ^.-      ■  t  II  T^t    .  f  iherot   them. 

Januartf^  1797  ;  but  these  deeds  to  Ehrtck  were  not  re-  The  45th  tee- 
corded  tiU  11th  of  January,  1798.  Upon  die  production  of  Ji? °  J'/w/  re! 
these  deeds  to  the  sheriff,  he  refused  to  proceed  in  the  sale  I.*);*^tieg'^  ^ 
•f  die  house  and  lot ;  whereupon  the  present  action  was  ^**^"^  county 

*  "^         ^  ^  oonrts     were 

commenced  against    the  sheriff  for  not  doing  his  duty,  estauiished, 

^  ^  "^     and   did    not 

The  special  verdict  then  concluiled  in  the  usual  manner,  re-  extend  to  o- 
ferring  the  construcUon  of  the  law  to  the  court,  and  finding  ul^'^ute."  ' 
accordingly* 

Mr.  Desaunsure^  on  the  part  of  the  plaintiff,  argued,  that 
although  Ehrici^s  deed  was  prior  to  the  date  of  plaintifi^s 
judgment,  yet  it  was  not  recorded  until  near  twelve  months 
after;  therefore  void  as  against  creditors  and  bonajide 
purchasers  ;  and  for  that  purpose,  relied  on  the  45th  sec-  PtAUe  Za»i, 
tion  of  the  county  court  act,  passed  in  1785,  and  on  the 
clause  in  the  act  of  1789,  allowing  twelve  months  to  record 
deeds,  which  had  been  made  before  the  passing  of  the 
coun^  court  act,  which  he  said,'  proved  that  it  was  con- 
sidered as  a  general  law  throughout  the  state,  and  that 
thereafter,  all  deeds  should  be  recorded  within  six  months 
after  their  execution. 

Mr.  GaiUard^  for  defendant,  in  reply,  urged,  that  the  coun- 
tff  cour^  act  was  local  in  its  nature,     and  was  restricted  to 
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those  portions  of  the  country  only,  where  county  courts  had 
been  established,  and  did  pot  extend  to  the  lower  diFision^ 
of*  the  state,  the  districts  of  Charlestotiy  Georgetovm  and 
Beaufort  J  or  any  other  parts  where  those  inferior  courts 
had  never  prevailed.  He  likewise  contended,  that  the  act 
of  1 789  was  retrospective,  and  not  prospective  ;  that  the 
recital  of  the  act  as  well  as  the  enacting  clause,  proved  it  to 
be  so  without  doubt ;  the  recital  stated  the  mischiefs  which 
might  arise  by  so  great  an  alteration  in  the  law  respecting 
real  estates,  by  a  clause  concealed  in  an  act,  purporting  to 
be  for  the  purpose  of  establUhmg  amf  regulating  the  pro* 
ceedings  in  the  inferior  cowity  courts  only  ;  a  clause  which 
might  defeat  the  tides  of  many,  who  held  deeds  and  con« 
veyances  of  lands,  who  might  be  totally  ignorant  of  such  m 
clause  in  the  body  of  an  act,  for  so  different  a  purpose  ;  it 
then  goes  on  and  enacts,  that  persons  holding  such  deeds, 
should  record  them  in  the  county  courts  within  twelve  months 
after  the  date  of  thai  act.  That  this  was  not  making  it  a 
general  law,  but  left  its  locality  where  it  found  it,  still 
attached  to  county  court  jurisdictions. 

Mr.  Fordy  for  plaintiff,  insisted)  that  ever  since  the  passing 
of  the  act  in  1 7^5 j  establishing  county  courts,  this  clause, 
requiring  deeds  to  be  recorded  within  six  months  after  their 
execution,  had  been  considered  as  the  general  law  of  South 
Carolina^  by  most,  if  not  all  of  the  practising  lawyers  at  the 
bar.  It  was  true,  he  said,  there  had  not  been  any  judicial 
decision  to  his  knowledge  on  the  subject,  but  he  himself  for 
one,  and  many  others  of  longer  standing  than  himself,  and 
whose  opinion  be  bowed  down  to  with  respect,  had  consi- 
dered it  so  also  ;  and  it  would  be  a  very  dangerous  thing  at 
this  day,  to  call  it  in  question  after  such  a  construction  had 
for  fourteen  years  been  generally  given  to  this  clause  ^  that 
the  whole  of  the  state  had  been  divided  into  counties,  and 
Charleston  was  made  a  county  also^  although  no  coun^ 
courts  had  ever  been  held  in  it ;  yet  the  act  attaches  itself 
on  Charleston^  as  well  as  upon  the  other  counties  ^that  there 
was  no  express  clause  in  the  act  to  ccHifine  this  regulation^ 
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. '  Ics  only  where  county  courts  were  established,      Peomaa 
.:  it  was  general  throughout  the  state. 

* 

r^orneij-Generaly  for  defendant,  concluded  the  argu- 
observing  that  it  was  unreasonable  to  construe 
l^c  a  general  law  of  the  state,  and  although  it  may 
ijcen  considered  as  such  by  some  gentlemen  of  the 
yet  he  had  never  conceived  it  as  extending  generally 
'W^\o\xl  Carolina  i  for  the  very  regulation  itself,  upon 
attentive  consideration,  would  appear  to  be  a  local  one  in 
^v .  nature.     In  the  first  place,  it  related  to  lands  lying  in 
those  counties  only  where  county  courts  were  established, 
and  being  within  the  limits  of  those  counties,  and  to  no 
others  ;  for  deeds  for  lands  lying  in  one  county,  could  not 
be  recorded  in  the  clerk's  office  of  any  other  county  ;  but 
were  to  be  recorded  in  the  office  of  the  county  where  the 
lands  were  situated,  or  if  they  were  recorded  in  any  other 
county,  it  was  of  no  avail.     Secondly,  it  requires  that  the 
deeds  should  be  proved  before  the  judges  of  the  county 
court,  where  the  lands  lay,  previous  to  their  being  recorded ; 
he  insisted,  therefore,  it  was  impossible  to  prove  deeds  be- 
fore judges  where  none  were  appointed,  or  to  record  them 
in  offices  where  none  were  established  ;  so  that  from  the 
decessit}'  of  the  case,  the   regulation  must  be  confined  to 

r 

those  portions  of  the  coutity  only,  where  these  inferior  ju- 
risdictions had  been  established  ;  he  admitted,  that  Charles-' 
ton  was  nominally  one  of  the  counties  mentioned  in  the  act 
of  1785,  and  that  counties  had  nominally  been  laid  oif  in  all 
the  lower  divisions,  but  it  was  notorious  to  every  man  in 
the  state  of  common  observation,  that  the  lower  divisions 
•f  the  state  were  utterly  opposed  to  county  courts,  and  the 
whole  county  court  system,  as  inconsistent  with  the 
true  interests  of  the  country,  and  believed  that  they  would 
prove  a  curse  rather  than  a  blessing  wherever  they  might 
be  established.  Under  this  idea,  then,  the  act  passed  ;  that 
those  portions  of  the  county  which  wished  them  should 
have  thern^  and  those  which  did  not  wish  them  should  be 
exempted  from  the  plague  and  burthen  of  them  ;  conse« 
quently,  the  lower  parts  near  the  sea  coast,  Charlcstony 


w% 
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Georgetown  and  Beaufort^  never  had  them ;  while  Cherceuff 
Camden  and  Ninety'Six  dbtricts  had  them  established  ;  but 
finding  from  sad  experience  the  bad  effects  of  them,  have 
come  forward  almost  to  a  man,  and  had  them  abolished  in 
the  upper  divisions  of  the  country,  so  as  to  free  South  Caro^ 
Una  entirely  of  such  useless  and  troublesome  juris(Uctions. 
From  this  view  of  the  case,  then,  it  was  most  evidently  a 
partial  regulation,  which  was  in  force  only  where  those 
courts  were  established  ;  that  it  was  coexistent  with  them^ 
and  ceased  with  their  existence* 

Deeds  for  lands  in  Charleston  district,  did  then,  as  they 
do  now,  depend  upon  the  general  law  of  the  land,  as  thej 
did  before  the  passing  of  that  act ;  and  as  the  law  stood  be- 
fore the  passing  of  that  act,  and  as  it  does  now,  there  was 
no  time  fixed  for  recording  of  deeds  :  every  man  recorded 
them  as  it  suited  his  convenience,  or  omitted  to  do  so  if  he 
thought  proper ;  the  only  risk  he  ran  was'  the  chance  of 
another  man's  getting  another  deed  from  the  same  grantor, 
and  putting  it  first  on  record  ;  in  which  case,  the  younger 
deed  recorded,  would  have  a  preference  under  the  *^  act  far 
^^  preventing  double  conveyances  and  mortgages.^  But  if  he 
was  not  afraid  of  another  conveyance  being  put  on  record 
he  might  omit  recording  it  entirely  if  h^  pleased.  He  quoted 
the  case  of  Ashe  v.  Ashe^  v.  1.  p.  304.  Riley'* s  edit,  as  in  point, 
where  a  mortgage  was  found  among  the  papers  of  a  de- 
ceased man,  twenty  years  after  his  death,  without  being  re- 
corded which  had  the  preference  of  a  judgment  entered  up 
many  years  after,  although  the  land  had  been  sold  by  the 
sheriff,  and  the  money  paid  over  to  the  plaintiff  in  the  action 
at  law  ;  he  also  said,  the  construction  contended  for,  went 
to  defeat  the  vested  right  of  a  freehold  estate  in  lands  bjr 
implication,  which  was  against  law  and  common  ri^t. 

The  court  was  unanimously  of  opinion,  that  the  45th 
clause  of  the  county  court  act,  passed  in  1765,  were  con- 
fined to  the  counties  where  county  courts  were  established 
only,  and  never  extended  to  any'  other  parts  of  the  state  \ 
consequently,  that  this  case  was  to  be  governed  by  the  law 
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as  it  stood  before  the  passing  of  the  county  court  act  in  1785, 

and  by  the  law  as  it  then  stood,  there  was  no  time  limited  for 

recording  deeds  of  conveyance  of  lands  or  mortgages  ;  if, 

indeed,  a  younger  deed  or  mortgage  was  obtained  from  the 

grantor  or  mortgagor^  for  the  same  lands,  it  had  a  prefer* 

ence  ;  and  that  (as  has  been  stated  by  the  Attorney'General) 

seems  to  be  the  only  risk  which  the  grantee  or  mortgagee 

run,  by  not  recording  his  deed  or  mortgage*   Coniormably 

lo  these  principles,  the  case  of  Ashe  v.  Ashe^  was  deter- 

nined,  and  also  another  case  of  Ashe  v.  Executors  of  Uv*  g^^  ^^ 

ingston^  since,  to  recover  money  paid  over  by  the  sheriff  to  ^^^^jjjl,  Ji 

a  judgment  creditor,  not  knowing  of  a  mortgage  prior  to  ^/^^'^ 

die  judgment ;  by  virtue  of  which,  lands  had  been  sold,  and  1797,  ante. 

die  money  received  by  the  plaintiff  at  law. 

Let  therefore  judgment  be  for  the  defendant  in  this  case- 
Present,  Bat,  Johnson  and  Trczev  ant- 


Nathaniel  Hetward  against  William  Brailsforp.      Charte9ton^ 

**  January,  1800. 

TRESPASS  to  try  title  to  a  house  and  lot  m  Meeting*  The  intentkm 
street^  in  the  city  of  Charleston*  i,  the  pnnei. 

This  case  came  before  the  judges  on  a  special  verdict,  r^|^"S^  il2 
founded  on  the  last  will  and  testament  of  Daniel  Heyward^  ^^  T  wm^ 
deceased ;  as  the  right  and  tide  to  the  premises  in  question,  Apd  where  dis- 
depended  on  a  true  construction  of  that  wilL  are  deviwd  t# 

The  special  verdict  stated,  that  die  testator  Daniel  Hey  and    next 
ward,  being  seised  and  possessed  of  the  house  and  lot  in  S^"^^  ^the 
question,  made  his  last  will  and  testament  on  the  7th  of  ^^^^  ^^^ 


amfe 


Juncy  1776,  and  therein  and  thereby,  devised  to  his  son  ^^  *^  ^^ 
Tfiomasy  and  another  person,  in  trust  for  his  wife  during  her  ^®     ^^  ^ 

**  yoangest     fl| 

the   time    or 
the  testatar't  death  die  before  they  come  of  age*  the  two  next  yoangest  and  youngest  whs 
armc  a%  that  age  and  mrrivey  shall  take  the  estatet  ao  deviaed  at  eontingent  Kmainden< 
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Hcyvard  life,  the  use  of  his  house  and  lot  in  Charleston^  (being  the 
Braiisford.  premises  in  question,)  with  the  furniture,  and  also  several 
house  servants ;  also,  his  plantation  or  tract  of  land  contain- 
ing  764  acres  of  land,  with  all  the  slaves^  &c.  thereto  be* 
longing  ;  and  at  her  death  he  devised  the  plantation  or  tract 
of  land  and  negroes  on  it,  to  his  youngest  child,  that  should 
attain  the  age  of  twenty-one  yearSy  and  his  or  her  heirs 
for  ever;  and  the  house  and  lot^  slaves  and  furniture^  &c.  ts 
the  next  youngest  child  that  should  attain  to  that  age  ;  and 
in  case  any  of  his  youngest  children  should  die  before  they 
attained  that  age,  if  they  should  have  lawful  issue,  they 
should  inherit. 

That  the  testator  also  devised  to  his  sons  Thomas  and 
William^  in  trust  for  his  daughter  Elizabeth^  during  her  life, 
the  following  lands,  slaves,  and  stock  thereon  and  the  appur- 
tenances, and  at  her  death  gave  the  lands  to  the  male  heir  of 
her  body,  when  he  should  arrive  at  twenty-one  years  of 
age  ;  and  for  the  want  of  sUch,  to  the  eldest  female  that 
should  attain  that  age,  or  her  lawful  issue ;  and  slaves  to  be 
divided  among  the  heirs  as  above  mentioned ;  and  in  case 
of  no  such  heirs,  then  he  gave  the  land  and  slaves  to  his 
youngest  child  that  should  attain  the  age  of  21  years; 
namely,  his  plantation  on  Port  Royal  Island^  and  two  tracts 
of  land  at  the  Oaketty*s^  &c. 

The  verdict  then  found,  that  the  testator  made  a  codicil  to 
his  will  on  the  15th  of  July^  1777^  by  which  he  provided 
for  his  son  Benjamin^  who  was  bokn  after  making  his  will ; 
also,  another  codicil  on  the  558th  of  fuly^  1777 ^  leaving  his 
will  and  codicil  in  force,  also  leaving  alive  the  following 

family,  viz. 

His  widow,  Mrs.  Heyward^  who  departed  this  life  the 
6th  of  Aprils  1788,  which  was  before  Mrs.  Braiisford^  Utic 
wife  of  the  defendant  attained  twenty^one  years  of  age,  and 
before  the  death  of  Benjamin. 

Sons,  Thomas^  Daniel  and  WilHanty  all  of  whom  were  of 
age  at  the  time  of  making  the  wilL 

Son  James^  under  age  at  die  time  of  making  the  will,  but 
attained  the  age  of  twenty*one  and  died  without  issue. 
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Son  Nathaniel^  the  plaintiff,  born  18th  of  jfanuari/y  1766,  Hejvard 
under  age  at  the  time  of  making  the  will,  now  alive  and  has  Bmilrford. 
lawful  issue.  ^•^^V^^^' 

Daughter  Maria,  now  Mrs.  Brailsford^  who  arrived  at 
twenty«-one  years  of  age,  and  has  bsue* 

Daughter  Elizabeth^  bom  12th  of  February^  1773,  under 
age  at  the  time  of  making  the  will,  and  died  in  1780,  under 
age,  unmarried  and  without  issue. 

Son  Benjamin^  bom  17th  of  November^  1776,  after  making 
his  will,  who  died  in  September^  1796,  under  age,  unmarried 
and  without  issue. 

^^  That  on  the  decease  of  the  daughter  Elizabeth^  and  af- 
^'  ter  the  death  of  the  widow,  in  Aprils  1788,  Wiliiam  Brails^ 
^^  ford^  who  had  intermarried  with  MariOy  as  the  then  neoct 
^^  youngest  child^  took  possession  of  the  house  and  lot  in  dis* 
^^  pute  ;  and  on  the  death  of  Benjamin  Heyward^  in  1796, 
^^  William  Brailsford  took  possession  of  the  Rose  Hill  and 
^  Port  Royal  Plantations^  and  claimed  the  negroes  in  right 
^  of  his  wife,  as  the  youngest  child  of  the  testator. 

The  verdict  then  concluded  as  usual,  ^^  that  if  the  law 
^  was,  upon  the  true  construction  of  the  wiD,  for  the  plains 
**  tiff,  then  the  jury  found  for  the  plaintiff,  Nathaniel  Hey^ 
^^  vjard;  but  if  for  the  defendant,  then  the  jury  found  for 
''  the  defendant,  William  BrtdUford.^ 

Mr.  Ward^  for  the  plaintiff,  laid  it  down  as  a  position 
which  was  generally  admitted  in  the  construction  of  wills^ 
that  the  circumstanct:s  which  existed  at  the  time  of  testator^s 
death  were  to  be  particulariy  regarded,  and  should  not  de* 
pend  on  subsequent  contingencies.     That  the  testator  had 
not  in  view  in  the  present  devise  any  particular  child  or  child* 
ren,  but  only  such  particular  classes  of  them  who  should 
arrive  at  the  age  of  21  years  respectively*     It  was,  he  said, 
a  calculation  of  chances,  whether  his  children,  who  were 
then  minors,  should  arrive  at  21  years  or  not.     All  the  \  Dttm,  and 
words  of  a  will  are  to  be  conscmed  according  to  the  natural  y^!'  .235'  i 
intent  and  meaning*    It  is  immaterial  which  words  of  a  wiU  ^^^  ^|^, 
VoL.n.  Kk  J^*mi,m. 
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Heprtrd     come  first  or  last,  the  construction  must  arise  from  the 

Breiliford,     whole. 

That  a  devise  to  the  heir  at  law  of  another  is  void,  if  given 
during  the  life  of  the  father.  But  the  court  will  take  notice 
of  the  character  of  the  person  intended*  1  P.  Wms.  229. 
517.  Doug.  418.  482.  So  that,  upon  the  whole,  the  in- 
tent of  the  testator  is  always  to  govern,  where  it  can  be  col« 
lected  from  the  whole  of  the  will,  or  from  different  parts  of 
it  which  relate  to  the  same  subject.  It  is  plain,  therefore, 
from  this  will,  that  two  distinct  and  separate  estates  were 
devised  and  given  to  two  distinct  and  separate  branches  of 
the  family ;  the  plantation  and  negroes  to  the  youngest, 
(Mrs.  BraiUfordj)  and  the  house  and  lot  to  the  next  youngest 
which  came  of  age^  (i.  e.  the  plaintiff,  Nathaniel  Heyward^ 
and  no  others  could  take  these  portions  of  the  testator's  es- 
tate but  them,  without  doing  violence  to  the  testator's  in- 
tention. 

Mr.  Gaillardy  for  defendant,  admitted  tiiat  the  intention 
should  govern  in  the  construction  of  wills,  unless  controlled 
by  operation  of  law.  The  law  did  in  the  present  case  con- 
trol this  devise,  and  made  what  might  otherwise  be  consi- 
dered a  contingent  remainder  an  executory  devise^  That 
Maria^  Mrs.  BraUsfordj  was  the  youngest  child  who  ar- 
rived at  21  years  of  age,  and  the  moment  she  came  to  that 
age,  the  estate  in  the  house  and  lot  became  vested  in  her  by 
operation  of  law  ;  and  it  was  doing  no  violence  to  the  testa- 
tor's meaning,  to  say  he  meant  and  intended  the  next  youngest 
child  at  the  death  of  his  widow,  Mrs.  Heyward.  This  con- 
struction, he  said,  would  unite  the  principles  of  law  and  the 
intention  of  the  testator  together.  Whereas  the  principles 
contended  for  by  plaintiff's  counsel,  who  preceded  him,  dis* 
severed  them,  and  placed  them  at  variance  with  each  other. 
But,  he  said,  whether  this  was  a  remainder  or  an  executory 
devise,  the  property  vested  in  Mrs.  Brculrford  on  her  coming 
of  age ;  and,  having  once  vested,  she.  never  could  be  deve«^ 
ed  of  her  right.    A  contingent  remainder  reqmres  a  five- 
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liold  to  support  it ;  bnt  Mrs*  BraUrford  had  00  freehold,  Hcjvud 
only  the  utufruct  of  the  estate,  which  was  vested  in  trus-  Braii&fard. 
tees»  It  muatt  therefoiv,  be  considered  as  an  executory  de- 
vase  to  Mrs.  BrmlaforiL  Ftarncy  305.  Bnd.  939^  2Sa  239* 
434k  A  devise  to  an  unborn  son  will  be  completely 
v^ted  in  him  on  his  birth ;  so  a  devise  to  a  daughter,  on 
her  coming  of  ag?,  vests  the  estate  absolutely  when  that  event 
happens.  Mrs.  Braikford  was  the  next  youngest  child  on 
die  deadu  of  EUzobeth^  her  sister,  and,  on  that  event  hap- 
pening, the  estate  vesti^d  in  her. 

Mr.  De^auMsure*  If  the  court  was  to  give  the  defendant 
the  house  and  lot  in  dispute,  it  would  unite  the  estates 
which  the  testator  intended  to  be  kept  separate*  Let  it  be 
asked,  he  said,  who  was  the  youngest  child  of  the  testator 
who  attained  21  years  of  age  i  The  answer  is,  Mrs.  Braik' 

ford*  Who  was  the  next  youngest  child  who  attained  that 
age  ?  The  answer  is,  Nathaniel  Hey  ward^  the  plaintiff.  Is 
it  not,  therefore,  most  evident,  that  these  two  devises  were 
intended  to  be  kept  separate,  as  a  provision  for  bis  two 
youngest  children,  and  never  was  intended  to  be  united  in 
any  one  to  the  prejudice  erf"  the  other.    Upon  the  doctrine 

.  of  intention,  he  said,  it  was  so  dear  that  it  was  almost  need- 
less to  go  into  \u  It  was  the  first  and  most  universal  princi« 
pie  concerning  the  construction  of  wills,  to  inquire  into  the 

,  intention  of  the  testator,  and  whenever  that  intention  can  be 
collected  or  discovered,  it  ought  to  govern.  1  Burr.  38. 
RoUnsoifs  case,  a  leading  case  on  this  head.  But  this  point 
was  so  clear,  that  he  would  not  dwell  upon  it. 

Mr.  Ptirker  concluded  the  argument  for  defendant,  and 
conceded  the  principle,  that  the  intention  of  the  testator,  in 
the  construction  of  wills,  should  always  govern,  unless  con* 
trolled  by  so^ie  rale  of  lawl  In  the  present  case,  he  said, 
Ae  testator  had  created  a  kind  of  lottery,  in  favour  of  his 
younger  children,  and  any  one  of  them  might  draw  two 
prizes.  It  might  not  have  been  the  intendon  of  the  testator 
tohanre  pven  both  estates  to  one  person,  yet  as  the  chapter 
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Heyward  <^  accidesCft  iwd  tuiUf  d  upi  two  prises  might  be  drawn  bjr 
Bmi^r  r(i.  one  of  his  children,  and  then  that  child  must  take.  Neat 
youngest  child,  must  metfi  the  next  voungest  dnld  at  the 
death  of  hU  widow.  This,  therefore,  he  contended,  was  an 
executory  devise  to  Mrs-  Brailsfordy  or  it  would  otherwise 
have  gone  to  his  heir  at  law,  which  never  could  have  been 
the  testator's  intention*    Fearne^  230. 

The  Judges,  after  considering  this  caae,  were  unanimous-^ 
ly  of  opinion,  that  in  the  construction  of  wills,  the  intention 
of  the  testator  ought  always  to  govern,  or  to  be  particularly 
attended  to,  wherever  the  intention  can  bt  discoivered  or 
traced  out  from  the  whole  of  the  will  taken  together*  Let 
it  then  be  asked^  what  was  the  intention  of  the  testator  in 
the  devises  under  consideration )  and  the  answer  is  phia 
and  evident,  that  it  was  to  make  a  provision  for  his  wife 
during  her  life,  and,  after  her  death,  for  the  two  youngest 
children^  whoever  they  might  be*  The  testator  had  alai|p 
family  of  children,  aad  it  appears  he  had  a  large  estate  to 
divide  among  them  ;  and  it  was  very  natund  for  him,  after 
settling  the  elder  ones,  and  giving  .theiA  their  portions^  to 
make  provision  for  the  younger  ones,  as  th^  grew  up  aadi 
came  of  age*  And  as  they  had  not  an  immediate  occasion 
for  their  portions,  and  lived  with  the  mother,  he  a^ms  ttr 
have  intended  to  give  them  their  shares  out  of  the  estates 
devised  in  trust  for  the  mother,  after  her  death*  Accerdiag^ 
to  this  intention,  then,  he  appears  to  have  made  his  wiH, 
and  that  top  in  plain  and  intelligible  terms*  ^  7%«l  lk# 
^  plantation  ind  negrops  should  go  to  the  tfotmgtst  thiU  wk0 
^  should  attain  the  age  of  21  years  i  apd  the  house  and  hi  tm 
<^  toijmt  servants  and  furniture^  &Pc.  he  gave  to  his  i:ex^ 
^  youngest  child^  who  should  arrive  at  ike  age  rfftk  yem^^ 

According  to  this  pkiin  intention  of  the  testator,  if  jEfistf- 
ieth  and  Benjamin  had  lived  to  arrive  at  the  age  of  at  ftsn^ 
they  would  have  taken,  because  one  was  the  youni^st,  aad 
the  other  the  next  youi^st  child.  If  only  one  of  tfem  -haA 
live  to  come  ot  age,  then  that  one  and  Mrs*  Brxdhfupi 
iSTQUid  have  t^ken  th^  e^tf te^    Bi^  as  aeiUior  of .  thena  Uwl^ 
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to  come  of  ace,  or  left  hwfal  itsue,  who  then  on  their  death  Kerwin 
ipere  to  take  i  The  answer  is,  still  the  youngest,  and  next  Brai.Nford 
jBbnqgeat  of  bis  Ghildren.  And  who  were  they  ?  Unques- 
tionably MiB*  Braihford,  and  Nathaniel  ffet/mard  vlbsw fired 
lUft  description* 

But  h  is  said,  the  house  and  lot  vested  in  Mrs.  Braik-^ 
ford^  on  the  death  of  Benjamin  and  Eiizabethj  as  an  ext^cu- 
tory  devise,  and  having  once  vested,  she  never  could  again 
be  devested  of  it ;  it  becatne  her's  absolutely.  And  here  it 
is  alleged,  that  this  rule  of  law  controlled  the  intention  of 
the  testator,  and  gave  her  by  operation  of  law,  the  whole  of 
the  estates  which  might  have  been  intended  for  the  young» 
cst^and  next  youngest  children  by  the  testator  originaily. 
But  this  is  evidently  a  mistake ;  because,  there  was  no  speci- 
fic devise  of  this  house  and  lot  to  Mrs*  Braikford^  after  the 
death  oiMSiKaieth  zbA  Benjamin^  either  express  or  implied  ; 
far  the  estate  was  in  trustees,. and  could  not  possibly  vest 
uadl  after  the  ooati&gencies  happened,  namely,  the  death  of 
dK  mother,  and  the  death  of  the  two  youngest  children  suc- 
eeastvely  ^  then  it  was  held  in  trust,  for  what  ?  for  the  uses 
and  purposes  mentioned  in  the  testator's  will.  It  then 
went  over  acooniing  to  the  terms  of  the  will  to  the  neoct 
tfgmg§9t  ehiid^  and  Mrs«  Braiiaford  tor>k  the  plantation  and 
negreesy  as  the  iflung€9t  child  which  arrived  at  twent^^-one 
years  of  age,  agreeably  to  her  fitther's  intention,  as  a  con- 
^ipgeat  remainder* 

Upon  the  death  of  Benjamin^  she  dianged  positions ;  and 
instead  of  bein^  the  next  youngest  child  of  die  testator,  she 
became  the  youngest  s  and  this  was  the  kind  of  lottery  men* 
Ibned  by  the  last  gentleman  in  the  atgument,  or  chance 
created  by.  her  Other's  will*  It  was  a  change  of  situations 
naturally  resulting  from  die  death  of  the  two  youngest 
elttUrett* 

It  is  ^  du^  of  the  judges,  to  find  out  the  intention  of  the 
taatator  if  possible  ;  and  when  discovered,  to  see  that  it  h€ 
earned  into dueexecntion.  That  bring  the  case,  it  is  evi« 
icAit  to  aft  of  them,  and  they  are  unanimv)U8ly  of  opinion, 
lliat  tba  house  aa4  lot  in  dispute,  eventually  went  iuto  Na^^ 
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Heywird 

Brailsford. 


thaniel  Heyward^  as  the  testator's  next  yotmgeBt  chiU  that 
survived  and  arrived  at  twenty-one  jrears  of  age ;  and  that 
agreeaUy  to  the  finding  of  the  jury,  judgment  should  be  finr 
the  plaintiff  in  this  action,  and  diat  the  record  should  be  de- 
livered over  to  him,  in  order  that  final  judgment  may  be 
entered  on  it  in  his  favour. 


Present,  Grimke,  Waties,  Bat,  Johnson,  and  Trzis- 

VANT. 


C^wnbiMf 
1800. 

Forging  an 
order  for  the 
delivery  of 
goods  IS  felo- 
ny within  the 
meaning  of 
the  statute, 
thongh  no 
precise  wortis 
ai*e  necessary 
to  constitute 
the  offence,  if 
it  Is  calculated 
to  deceive  and 
defi-Hud.  But 
if  the  indict- 
ment states 
the  offence  to 
he  against  a 
Britinh  act  of 
parliament 
made  of  force 
here>  when  in 
fiiet  no  such 
act  had  ever 
been  made  of 
force,  instead 
of  concluding 
against  the  act 
«if  the  legisla.- 
tnre  of  the 
state,  it  is  a 
good  ground 
to  arrest  the 
judgment 


Thb  State  against  Wii.liam  Hollt. 

FOKGEHY.  Case  from  Camden^  in  Kershaw  diatricl* 
l*he  prisoner  in  this  case  had  been  con^cted  of  forging 
an  order,  purporting  to  be  an  order  drawn  by  Charles  Evans 
on  Mr.  Coleman^  a  shop-keeper  in  the  town  of  CamdeOf  in 
favour  of  one  ^ohn  Acbierj  or  bearer,  for  the  delivery  of 
goods,  and  which  he  desired  to  be  chaiged  to  his,  Clmfhs 
Evanses  account^  and  for  which,  the  order  expressed,  he 
would  be  obliged  to  Mr.  Coleman  for  so  doing* 

This  order  was  presented  by  the  prisoner  to  Mr.  C^le^ 
maUf  who  refused  to  deliver  the  goods  on  suspicion  of  its 
being  a  forgery ;  the  prisoner  was  afterwards  taken  up^ 
tried,  and  eventually  convicted  of  the  offence. 

Mr.  Brevard^  counsel  for  the  prisoner,  moved  in  arr^t 
of  judgment  on  two  grounds. 

1.  1  hat  this  order  was  not  such  an  instrument  of  writing, 
as  the  act  against  forgery  contemplated. 

2.  That  if  it  was,  the  indictment  was  defective,  and 
void  for  uncertainty. 

On  the  first  ground,  Mr.  Brevard  contended,  that  tfajs 
was  not  such  a  warrant  or  order  for  the  delivery  of  good^t 
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as  brought  tbis  case  under  the  statute.  That  the  kind  of 
order  for  the  deBvery  of  goods  contemplated  by  the  act, 
was  one  where  (if  genuine)  the  party  making  the  order  had 
or  claimed  a  right  and  interest  in  the  goods^  or  a  power  of 
£aposing  ofthem^  and  took  upon  him  the  right  of  transfer- 
ring them  as  his  own  property,  out  of  the  custody  of  him 
who  had  the  possession  of  them,  to  the  person  presenting 
such  order  ;  when  in  fact  and  in  truth,  he  had  no  such  right 
or  power,  with  intent  to  deceive  the  party  in  possession  of 
the  goods. 

Whereas,  he  said,  the  present  order  (if  a  genuine  one) 
was  no  more  than  a  request  from  Evans  to  Coleman^  to  de- 
liver the  goods  to  the  bearer  upon  his,  Evans^s^  credit,  and 
diat  he  would  see  him  paid  for  them,  which  was  not  an  or- 
der for  goods  under  the  statute  ;  and  in  support  of  this  po* 
sition,  he  quoted  Mary  MitcheWs  case,  Foster ^  119*  in  Ijtadi^  90. 
which  it  was  determined  by  ten  judges,  that  a  writing  simi- 
lar to  the  one  under  consideration,  was  not  a  warrant  or 
order  within  the  meaning  of  the  act  of  Geo.  11.  against  for- 
gery ;  only  a  request  to  let  her  have  the  articles  mentioned 
in  the  writing,  and  that  they  should  be  paid  for  :  this  he 
said,  might  be  considered  only  as  a  collateral  undertaking, 
that  if  Coleman  would  let  the  bearer  have  the  goods,  he 
would  see  them  paid  for. 

That  from  the  terms  of  the  order  in  question,  it  would  ap- 
pear that  Evans  had  a  credit  with  Coleman  in  Camden^  and 
had  been  in  the  habit  of  getting  goods  from  him  on  credit 
as  a  ciistomer,  and  only  requested  him  as  a  favour  to  let  the 
bearer  have  the  goods;  from  this  view  of  the  subject, 
therefore,  he  contended,  that  this  could  not  be  considered 
as  a  forgery  within  the  meaning  of  the  act,  especially  as  no 
injury  was  done,  the  goods  having  never  been  delivered ; 
if  then  no  injury  was  done,  no  offence  was  committed* 
SaUu  Z7S. 

2.  Whatever  the  opinion  of  the  court  might  be  on  the 
first  ground  he  had  taken,  he  had  very  little  doubt  of  suc- 
cess on  this  second  ground ;  as  he  conceived  the  indictment 
to  be  radically  defective.    Certainty,  he  observed,  was  the 
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life  of  the  law ;  and  in  no  case  was  it  more  essentially  ne- 
cessary, than  in  a  case  where  the  life  of  a  man  was  con- 
cerned. It  ought  to  set  forth  with  sufficient  certainty,  not 
only  the  nature  of  the  offence,  but  also  the  law  against 
which  the  offence  was  committed,  in  order  that  die  pri- 
soner might  know  how  to  defend  himself  against  the  charge, 
and  the  court  the  nature  and  extent  of  the  punishment,  in 
case  of  conviction,  lliat  the  indictment  in  diis  case,  states 
the  offence  to  be  against  **  a  British  act  of  parliament  made 
"  9f  fi^^  ^^  '^*  *^^^  »**  when  in  fact,  there  never  was  any 
such  British' st2itutt  made  of  force  in  South  Carolina;  for 
although  in  the  preamble  of  an  act  against  forgery,  it  would 
t)eem,  as  if  the  legislature  meant  and  intended  to  make  the 
'British  act  of  parliament  against  forgery  of  force  in  this 
country ;  yet  they  evidently  abandoned  the  idea,  and  pasaeil 
ain  act  under  the  legislative  authority  of  South  CaroSrut^ 
against  such  offence  ;  and  the  offem:e  in  this  indictment,  if 
any  has  been  committed,  is  not  stated  to  be  against  the  act 
of  assembly  of  South  Carolina^  but  against  a  British  act  of 
fariiamenty  which  t«vcr  was  extended  to^  or  of  force  in  this 
country ;  consequently,  if  there  was  no  such  British  act  ct 
parliament  in  force  against  this  offence,  there  could  be  no 
transgression  of  it ;  and  if  no  transgressioiv  of  it,  then  there 
can  be  no  punishment  under  it ;  he  therefore  prayed  the 
court,  that  the  judgment  might  be  arrested  and  the  prisoner 
discharged. 

Mr.  Solicitor  James  opposed  this  motion,  and  insisted 
that  the  act  was  complete  by  the  delivery  of  the  order  to 
Coleman^  and  demanding  the  goods  ;  because  it  was  then 
uttered  within  the  meaning  of  the  act,  and  sent  into  circu- 
lation, as,  and  for  a  true  and  genuine  order.  The  prisoner 
had  then  done  all  chat  he  could,  to  give  currency  to  this 
forged  order^  with  intent  to  deceive  and  defraud  Mr.  Cole* 
man  out  of  hia  goods,  it  is  the  parting  with  the  possession 
of  a  forged  instrument  of  any  kind,  that  gives  it  utterance 
in  law ;  and  which  completeathe  offence,  within  the  mean- 
ing of  the  etatutc. 
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The  order  itself  was  one,  wUdi  came  within  the  deacrip- 
tion  of  the  wwrrwat  or  order  fcnr  goods  contemplated  by  the 
atatute^  and  withm  its  true  intent  and  meaning.  There  is 
no  specific  or  express  form  necessarj  by  this  act ;  ^  it  de« 
^*  dares  the  maUng  or  uttering  of  any  fake,  forged^  or 
^  coonterfiiit  warrant,  or  order  far  payment  of  motfey, 
^  or  delivery  of  goods,  a  felony,  if  done  with  intention  to 
^  deceive  or  defraud  any  person  whomsoever.*'  It  is  no 
sort  of  consequence  what  the  farm  or  tenor  of  it  may  be,  if 
it  is  fidse  and  calculated  to  deceive  and  defraud.  It  is  this 
which  constitutes  the  offence  of  forgery.  If  this  older  had 
been  genuine,  and  Cdkman  had  ddivered  the  goods,  there 
b  no  question  but  Evans  would  have  been  liable,  and  must 
have  paid  for  thenu  But,  on  the  other  hand,  as  die  ordei( , 
was  not  a  true  one,  if  Coleman  had  delivered  the  goods  on 
the  credit  of  the  paper  writing,  he  would  have  been  deceived 
and  defrauded  by  it ;  this  offence  then  was  both  Within  the 
mischief  and  the  words  of  the  act  itself.  He  then  relied  on 
Weefs  case,  tried  in  Charleston  in  1785,  who  forged  an  or- 
der in  the  name  of  William  WoMhington^  on  yames  Gregory^ 
far  die  delivery  of  goods  ;  the  prisoner  was  indicted  under 
this  act,  and  convicted,  but  was  afterwards  pardoned  by  the 
governor.  The  solicitor  next  contended,  that  it  was  ver- 
immaterial,  whether  the  goods  were  delivered  or  not ;  for 
it  was  not  essentially  necessary  by  this  act,  that  the  money 
should  be  actually  paid,  or  the  goods  delivered,  in  order  to 
constitute  dus  offence  ;  the  bare  uttering  or  delivering  the 
order  far  payment  or  delivery  was  sKfficient. 

As  to  the  second  objection  against  the  indictment,  he 

sttd  the  offence  was  sufficiendy  certain  and  well  described, 

according  to  approved  legal  precedents ;  and  as  to  the  con- 

dttsion  of  its  being  against  an  act  of  parliament  made  of 

force  in  this  countr}*,  it  was  well  known  that  the  act  against 

forgery  in  this  state,  was  a  transcript  of  the  British  act  of 

parliament  against  forger)*,  passed  in  the  second  and  seventh 

years  of  the  reign  of  George  II.  while  this  was  a  British 

colony  ;  and  it  was  very  immaterial,  whether  the  thenlegis* 

{Sture  of  the  country,  declared  the  same  to  be  of  force  in 
ToL.  n.  LI 
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The  State    South  Carolina^  or  re-enacted  the  clauses  in  totidem  verbis ; 
Hoiir.       ^^  offence  was  the  same  in  either  case ;  and  the  court  could 
be  at  no  loss,  for  the  nature  and  extent  of  the  punisbmeat^ 
being  declared  a  felonj  without  benefit  of  clei:gy. 

The  Judges,  after  considering  the  case  fully,  were  unani* 
mously  of  opinion,  that  the  making  and  presenting  the  order 
in  this  case^^  came  within  the  meaning  of  the  act,  and  constii* 
tuted  the  offence  of  forgery*  That  no  particular  or  precise 
form  was  necessary ;  that  it  was  sufficient,  if  it  was  fadstt 
and  forged,  and  calculated  to  deceive  and  defraud*  That 
it  was  not  necessary,  that  the  goods  should  be  delivered  ia 
order  to  complete  the  offence  ;  the  presenting  of  the  order 
4nd  handing  of  it  to  Coleman^  was  an  uttering  within  the 
words  of  the  law,  although  stopped  by  Coleman  on  suspicioa 
of  its  falsity  ;  and  that  West^s  case,  tried  in  Charleston  m 
1785,  had  setded  the  doctrine  in  this  state.  The  order  in 
that  case  was  positive,  and  the  goods  were  desired  to  be 
charged  to  the  account  of  fVtlUam  Washington^  the  supposed 
drawer  of  the  order ;  so  in  the  present  case,  the  order  is  po* 
sitive  also,  and  the  goods  are  desired  to  be  charged  te 
Charles  EvanSy  the  supposed  drawer ;  there  is  no  ambiguity 
or  uncertainty  In  either  of  the  cases* 

In  Mary  JUitchelPs  case,  quoted  from  Foster^  there  was  a 
doubt  whether  it  was  a  request^  or  an  order  within  the  sta» 
tute  :  ^  Let  the  toonum  have  (the  things  mentioned)  and  he 
**  (the  supposed  signer  of  the  paper)  would  see  them  allpaid*^ 
This  appeared  to  the  judges  a  doubtftd  case^  and  the  statute 
being  a  highly  penal  one,  the  majority  of  them  gave  it  the 
mildest  construction,  though  one  or  two  of  ihtm  thought  it 
came  under  the  statute* 

But  on  the  second  ground,  they  were  all  of  opinion,  that 
the  judgment  ought  to  be  arrested ;  the  indictment  states 
the  offence  to  be  against  the  British  statute  made  of  force  is 
this  state,  when  in  fact  there  is  no  such  statute  made  of 
force  here*  If  the  indictment  had  concluded  against  the 
act  of  the  legislature,  in  such  case  made  and  provided,  it 
would  have  been  good ;  but  as  it  concludes  against  a  Bri^ 
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tkh  act  of  parliano^nt,  which  never  was  in  force  in  this     The  Staw 
country,  it  is  vitious,  and  the  court  cannot  by  intendment       HoUj. 
wy  that  the  British  act  of  parliament  intended  to  have  been 
made  of  force  here,  means  an  act  of  assembly  against  the 
offence^  of  forgery. 

In  all  pmsecutions  on  penal  statutes,  especially  where  the 
life  of  a  man  is  concerned,  nothing  should  be  left  to  intend- 
ment, or  presumption  in  the  pleadings ;  every  thing  in  them 
should  be  precise,  certain  and  definite,  so  as  to  leave  no 
room  for  uncettainty  or  ambiguity. 

Rule  for  arresting  of  the  judgment  made  absolute,  and 
ihe  prisoner  was  discharged. 

Present,  Watiss,  Bat,  Johnson,  Ramsat  and  Tilezb- 

TANT. 


The  State  agamat  Haadt  Harding.  Cb/fiiii6»a» 

HORSE-STEALING. 

A  case  tried  before  Mr.  Justice  Ramsat,  in  Pendleton  '^\  ju^^Sl 
district,  where  the  prisoner  was  convicted  of  the  offence.      »*»•"  "  hS  b^ 

He  was  ordered  down  to  Columbia^  in  order  to  be  present  an  affidavit^ 
at  the  argument  on  a  motion  for  a  new  trial  on  his  behalf,    of  it  hat  bcea 

Mr.  Gist^  on  the  part  of  the  prisoner,  moved  for  a  new  on  ^himT^At 
trial  on  three  grounds.  an  ^^nw!^ 

1.  Misconduct  on  the  part  of  the  foreman  of  the  jury  ^^^^^^ 
who  tried  the  cause,  in  sayine  before  the  trial,  ^*  By  God     The  diaoo- 

^  ^     ^  ^  J  very  of    nrr 

^  he  was  one  of  the  jury  who  was  to  try  the  prisoner,  and  cvmciim  after 
^  he  would  hang  him  at  all  events.'*  Tictkm,  not  a 

2.  That  he  had  discovered  new  evidence  since  the  trial,  ^^  ^T^^ 
wluch,  if  it  had  been  produced,  would  have  evinced  the  pri-  ^^ 
soner's  innocence. 
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iritc  State        S.  That  the  evidence  offered  to  die  jaiy*  was  not  suiE- 
Harding.      <^cnt  to  wamiit  the  conviction. 

After  bearmg  the  arguments  of  the  counsel  on  all  tht 
different  points,  the  judges  were  unanimouslj  of  o{Hnioo^ 
on  the  fiist  ground,  that  no  aiidavit  should  be  received  on 
a  motion  of  this  kind,  to  call  in  question  the  integrity  <^  a 
juryman,  or  impeach  his  verdict,  mdess  a  eoj^  of  it  had 
been  served  upon  him,  before  the  rising  of  the  court ;  as 
had  been  laid  down  in  Duesi$^9  ease,  for  murder,  anie>f  voL 
1.  p.  377.  Rile%f*s  edit,  and  also  in  Simpsan^s  case,  who  was 
tried  for  negro-stealing  at  Camden  ;  in  order  that  such  jury* 
man  might  have  an  opportunity  of  exculpating  hinsseH,  of 
otherwise  satisfying  the^court,  that  he  had  not  been  guilty 
of  any  such  misconduct  as  he  had  been  charged  with  ; 
and  this  was  due,  as  well  to  the  character  of  the  jurors  of 
the  country,  as  to  the  cause  ctf  justice  itself. 

Secondly,  lliat  the  discovery  of  new  evidence  after  trials 

(which  is  so  frequendy  made  a  grtnmd  on  motions  for  new 

trials,)  was  not  a  good  ground  for  a  new  trial ;  because,  on 

a  sufficient  affidavit  of  the  absence  of  witnesses  in  criminal,. 

Sc«  the  caw  as  Well  as  in  civil  cases,  the  court  will  always  postpone  die 

TTumpion^      tnal  m  order  to  give  the  prisoner  an  opportuni^  to  procure 

p!fi6a. me^i  ^^  attendance,  and  be  better  prepared  at  itm  nest  court ; 

^^  and  that  it  might  have  a  very  mischievous  lendency^to  esta* 

blish  a  pi^oedent  of  this  kind,  after  a  trial  and  conviction^ 

and  after  all  the  evidence  on  die  part  of  the  state  had  been 

fully  disclosed ;  as  it  was  easy  to  ft^resee,  diat  a  asan  whose 

life  was  in  danger^  would  in  every  case,  even  to  gain  ttSM, 

make  use  of  a  pretext  of  this  kind  to  create  delay ;  but  more 

especially  by  the  assbtance  of  confederates^  be  mighe  be 

enabled  to  procure  unprincipled  men  to  be  witnessesi  to  eoiw 

'  tradia  the  evidence  on  the  part  of  die  stale,  and  theieby 

defeat  the  ends  of  justice* 

Thirdly.  That  as  die  judge  who  tried  dM  cause,  had  re* 
ported  from  bis  notes  that  die  evidence  was  vexy  strong 
against  the  prisoner,  diere  was  not  the  least  shadow  of  rea« 
9on  for  granting  a  new  trial  on  that  ground. 
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The  moUoii  finr  a  new  trial,  was  Aferefiffe  reftiaedy  aa  al    TbeStnA^ 

the  grounds.  HanKng. 

After  wfaiehf  sentence  of  death  was  pronounced  by  the 
jndge  who  tried  the  prisoner,  he  was  remanded  back  to  die 
gaol  of  Ptndktanj  and  was  executed  agrecaUjr  to  hia 
tentence* 

Present,  Waties,  Bay,  Jorwson,  Raxsat  and  Tkxzs* 

VANT. 


PovBis  and  Dawsok  agmui  The  Rev.  Hoch  Fkaser.      cfutrimm 


er 


ASSUMPSIT  for  goods  sold,  &c.  96^  sterling.    Tried     A  pitnt 
at  Geofgeimm,  April,  laOO,  before  Bat,  J.  Ta^'ISorl-^ 

In  this  case  it  appeared,  that  Potirir,  one  of  the  plaintifis,  ^^^  ^J^ 
did  busineas  as  a  fiKtor,  in  the  sale  and  disposal  of  crops,  Sec.  |^V[^|^ 
independent  of  the  mercantile  transactions  of  the  house  of  fiietor  to  uke 
Aurk  and  Dauuon  ;  and  that  the  defendant  had  consigned  hfs  name  and 
rice  to  him  for  sale,  lo  a  nmch  lai^ger  amount  than  the  debt  fi^m'irBert 
dumed  in  this  suit;  and  that  while  the  rice  was  in  his  ^^Tuiiy''!^ 
hands,  he  took  up  goods  ftom  the  house  of  Pourie  and  Daxv^  thomed    for 

'  ^  ^  that  puqiote ; 

S09,   to  the  amounb  of  ML  which  he  seat  to  the  de*  though  apiaii- 
ncndaat  FroMtr*    That  some  time  afterwards,  Fraaer  and  tuhwquent 
iWie  came  to  a  setdement  abom  the  rice,  and  P<»/^  gave  ::!^C?^^ 
his  bond  for  the  balance  of  the  proceeds  to /*ra»ifr;  but  in  t^th^^^ 
diis  setdement,  tins  M.  was  not  carried  into  die  account.  ^^   ^^ 
Paurie*  in  a  short  time  subsequent  to  this  setdement  became  *?    «)miaaioa 

^  '  ^  of  Mich  mer- 

insolvent,  and  took  the  benefit  of  the  insolvent  debtors'  act.  chants'  ae- 
Whereupon,  Mn  Jkavwn,  the  solvent  copartner,  instituted  tiemeDt  be. 
dm  suit  fer  recovery  of  diis  acconnt  enteved  in  the  books  of  ter^and/^ 

PcurU  and  Dm»999U  amoant  toany 

The  defence  set  up  in  this  case,  was,  that  Fra&er  had  ^  ^S^ 
never  audmrized  i^mrie  to  take  up  goods  in  his  name  from  ^^|^^J^ 
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Pttorie  and    2uiy  person  or  persons  whatsoever*    That  it  was  true)  he 
Dawaon      j^^^  ^^^  y^^^  j^j^  ^^p  ^f  ^^  f^^  ^^^  ^^  y^^  ofdcred  him 

Fnser.  ^  ^^^j  ^j^q  ^p  ^j^  ardcles  mentioned  in  the  account,  whidi 
be  intended  should  be  paid  fot  out  of  the  proceeds  of  ibe 
rice;  but  never  had  it  in  contempladon,  that  lus  fiictor 
should  run  him  in  debt»  or  pledge  his  credit  with  any  per- 
son, or  to  any  amount  whatever ;  and  that  the  on|isMon  to 
give  credit  for  the  amount  of  this  account,  when  he  took 
J^ouri^s  bond,  was  a  mistake  in  the  htury  of  setding  a  long 
account  which  had  subsisted  between  theou 

The  jury,  under  the  direction  of  the  judge,  gave  a  verdict 
for  the  defendant ;  and  this  was  a  motion  for  a  new  trial, 
on  the  ground  of  misdirection,  and  as  a  verdict  aguast  law. 

Mr*  GatUardy  in  favour  of  the  motion,  insisted,  that  the 
credit  was  given  to  Eraser  by  the  house  of  Paurie  and  J)aw^ 
Bon^  and  the  entries  in  their  books  proved  it ;  and  it  was 
not  denied,  but  that  the  goods  went  into  i^ra«er'«  posses* 
sion.  That  the  entries  in  merchants'  and  tradesmen's  books 
had  long  been  admitted  as  evidence  of  the  contract  be- 
tween them  and  their  customers  in  this  country,  under  the 
act  of  assembly ;  and  this  case  ought  not  to  be  an  exception 
to  that  rule.  That  Eraser  himself,  by  his  setdement  with 
Pouriey  and  taking  his  bond  for  the  balance  of  the  sales  of 
his  rice,  had  confirmed  this  contract,  if  any  doubt  could 
arise  on  that  head  before,  by  not  taking  it  into  the  account 
on  that  setdement* 

lliat  Eraser  had  afterwards  sued  Pourie  on  this  bond, 
which  reduced  him  to  insolvency ;  and  obliged  him  to  take 
the  benefit  of  the  insolvent  debtors'  act,  which  was  in  law  a 
release  of  the  debt* 

Mr.  Deasy  iot  defendant,  in  reply,  admitted  the  general 
doctrine,  that  entries  in  merchants'  and  tradesmen's  hooka 
were  evidences  of  contracts  in  this  country,  where  cus- 
tomers were  in  the  habits  of  dealing  with  them.    But  this 

was  a  case  of  a  very  diffiereot  complexion*    Here  the  ac- 
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count  wn  (^>ened  between  Peuf'te  and  Dawaon 
fantlant,  st  the  inatance  and  request  of  Ptmrie-,  tl 
Fraaer  s  and  here  be  ssid,  a  very  important  qu 
aented  itself  to  the  view  of  die  court  j  had  be  an 
to  t^n  this  account  with  the  house  of  Pourie  ani 
It  was  not  pretended  oo  the  trial,  nor  is  now,  t 
any  express  authority  so  to  do.  Will  then  his 
factor  in  the  sale  and  disposal  of  rice,  or  other 
the  countty,  give  this  authority  to  a  factor  I  He  i 
say,  it  would  not ;  and  it  would  be  a  very  mischi 
trine  if  it  did.  The  law  relating  to  principals 
would  warrant  no  such  thing,  unless  some  spe 
was  {[iven  for  that  purpose.  The  credit  of  the 
this  country,  it  was  well  known,  stood  very  hi 
permit  factors  to  speculate  upon  that  credit  as  th 
while  they  pocketed  the  money  of  their  employ 
indeed  prostrate  the  interests  of  the  planters  at 
dieir  agents,  the  factors. 

That  what  was  called  a  subsequent  ratifica 
case,  the  omission  to  credit  this  account  when 
ment  took  place,  and  the  bond  was  given  for  i 
of  the  proceeds  of  the  rice  Pourie  had  sold ;  tl 
to  be  a  mistake  or  an  omission  in  the  hurry  ol 
which  his  client  ^ras  willing  and  ready  to  rectify  a 
by  giving  credit  on  the  bond  for  that  amoun 
however  as  it  may,  J^rurie  and  Dawson  had  no) 
with  it;  as  they  were  no  parties  to  the  transactiot 

Btf  the  Court.  Where  a  factor  Is  authorized  g 
transact  all  the  business  of  a  planter,  as  to  buyii 
ing  for  the  use  and  account  of  a  plantation,  in  su 
act  of  the  fiactor  will  bind  his  prindp^  But  if 
employed  to  sell  rice  or  other  produce,  and  to  t 
to  his  principal,  he  cannot  iHnd  him  by  taking  uf 
his  principal,  and  the  merdiant  who  trusts  him 
to  the  factor  for  his  money. 

If,  however,  a  planter  was  by  any  subsequenta 
such  a  contract,  it  would  be  a  strong  prcsunaptiv 
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fKmrie  tnd   that  he  had  been  so  authorized  to  make  it,  and  would  be 
binding  on  the  principal ;  but  the  omission  or  mistake  in  an 


V. 


'^"^*  item  in  the  settlement  of  accounts  between  the  factor  and 
his  principal,  will  not  amount  to  any  such  radficaoon  of  n 
contract  with  a  tturd  person* 

^   Let  the  rule  for  a  new  trial  be  discharged. 

Present,  Grixke,  Bat,  Johkson  and  Tk^zbvaiit* 


I>istriet,l9QO. 


It    ii    the 

writofattteh- 
ment,  and  not 
the  judgment 
obtained  on  it, 
which  gives 
the  lien  on 
the  absent 
debtor's 
V>o(]^  See. 

If  tlie  dt- 
elaration  in 
tttachment  is 
filed  after  the 
expiration  of 
two  months, 
but  before  the 
end  of  the 
year  and  day, 
It  will  pre- 
■erre  theiirst 
attaching  ere- 
ditor*s  lien 
vnlessthe  se- 
cond attach- 
ingr  creditor 
shall  rule  the 
first  one  to 
declare  and  in 
default  non- 
suit him. 

A  iudge's 
order  for  the 
Sttbstitutjon  of 
a  new  writ  of 
attachment^  in 
tD  declare. 


William  Stephen  against  Williams  Thayer. 

CASE  on  attachment. 

Upon  a  rule  on  tlie  sheriff,  to  shev  cause  whjr  he  should 
not  pay  over  monies,  arising  from  the  sale  of  a  house  and 
lot,  to  the  plaintiff  in^attachment,  as  the  first  attaching 
creditor. 

Present,  Grimke,  Waties,  Bat,  JbHNsoN  and  Theze- 

VANT. 

This  was  a  case  winch  turned  upon  the  construcdon  of 

die  attachment  act.    Mr.  Tafflor^  as  attorney  for  die  plakn 

tiff  in  this  suit,  moved  that  the  money  arising  from  die  sde 

of  this  house  and  lot,  might  be  paid  over  to  bis  client  as  die 

JSrst  attaching  creator. 

Mr.  Darrelly  attorney  for  one  yohn  Roger9^  who  was  a 
second  attaching  creditor,  daimed  this  money,  and  moved 
that  it  migitt  be  paid  over  to  his  client,  as  having  the  first 
judgment. 

lieu  of  an  old  one  lost  or  mislaid^  is  tantamount  to  an  order  for  further  time 


^^smmm^mmmn^nmm^^^s^Ka^BBt 


On  ths  part  of  Roger*^  the  second  attaching  creditor,  it 
waa  contendedi  that  the  main  object  of  the  attachment  act, 
and  the  attaching  ai^part  of  the  absent  debtor's  goods,  fcc* 
was  to  make  the  absent  debtor  a  party  in  court,  so  as  to 
%faid  him  with  a  judgment,  as  in  ovdinavy  and  common  ca- 
ses, where  a  copy  of  a  writ  (Mr  process  was  left  at  the  do* 
feiidant*s  most  nosorions  place  of  abode ;  but  that  the  judg- 
ment when  obtained,  operated  by  commooi  law  prineiplesi^ 
and  bound  the  property  real  and  personal  of  the  absent 
4ebtor,  and  had  sll  legal  priorities  in  the  same  manner  as  if 
defiemdmit  h^d  been  served  personidly  with  die  original  pro- 
cess, or  as  if  it  had  been  left  at  his  usual  residence*  It  was 
adndited,  that  the  first  attaching  credkor  woidd  have  had 
the  preference  if  he  had  been  diligent  and  obtained  lus  first 
judgment ;  but  as  \\t  did  not,  but  lay  by,  it  left  an  opening 
for  Mr«  Rogers  to  ^p  in  and  get  the  first  judgment ;  by 
which  means  Stephen  lost,  and  Rogers  gamed  the  prh>nty« 

Vol*.  H*  Mm 
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Vpeni  hmking  over  dm  pioeeedims,  it  appeaitd  that  Mi*  9te»bea 
Tet^ar  had  issHod  out  his  atmchment  on  the  6th  day  of  Thayer. 
JtAfy  1796,  but  as  the^riff  had  mislaid  the  writ  (tf  at* 
tachamt,  the  dedaration  was  not  filed  widiin  two  months 
nfter  the  issuing  of  the  writ*  On  the  22d  of  June^  1797, 
Mr*  Taybr  obtain^  an  order  for  the  substitution  of  a  new 
writ  of  attachment,  in  lieu  of  die  old  one  hat  or  mislaid  i  on 
die  nodi  or  JtOff^  irsr,  be  filcil  his  dedlaratMm ;  on  the 
31st  of  JtUy^  1798,  he  obtained  an  order  for  judgment ;  «« 
the  2d  oi  August^  1798,  he  executed  his  writ  pf  inquiry, 
mid  on  the  20th  of  Ai^guHy  1798,  he  got  his  final  judgment 
aigned*  ^ 

Mr*  fiarreO  issued  his  writ  on  the  6di  of  Octobery  1796, 
iled  his  declaration  the  31st  of  Jammryy  1797,  obtained 
an  order  for  judgasent  on  the  5th  of  Fdiruary^  1798,  and 
oxecutcd  his  writ  of  inquiry,  and  signed  his  judgment  on 
the  Mth  of  jMarrcA,'l798,  nearly  five  months  before  Mr* 
Tm/kfa  final  judgment ;  so  that  the  great  question  in  this 
case  was,  who  should  have  the  preference,  the  Jirst  attach^ 
r,  or  fi»  prejudgment  creditor* 


274 


CASES'  DETERMINED  IN  THE  STATE 


Stephen 

V. 

Thftver. 


That  Stephtn  should  have  filed  his  declaration  witllin  two 
months  after  the  return  of  the  writ,  which  was  pn  the  third 
Tuesddy  in  August  next  after  it  was  issued  ;  that  if  the  she« 
riiF  did  not  return  the  writ,  he  should  have  been  ruled  to 
that  purpose,  and  if  on  being  called  on^  he  had  shewed  for 
cause  that  it  was  lost  or  mislaid,  he  might  then  have  got  an 
order  of  sub&titudon  as  well  as  in  JtaUy  1797,  which  was 
such  a  neglect  or  omission  as  forteltea  his  right  to  a  pr«» 
ference* 


Mr*  Moultrie  clai^ned  the  money. for  hitf  client,  Mn 
$t^h€n^  the  first  attaching  creditor,  on  the  ground  that,  this 
V^as  not  a  common  law  right,  but  one  expressly  given  by 
the  statute,  which  was  bottomed  on  die  civil  law ;  the  prov 
ceedings  were  m  rem  and  not  ad  personam  ;  that  the  main 
end  and  design  of  it  was  not  so  much  to  bind  the  person  of 
the  absent  debtor,  and  to  make  him  liable,  as  to  get  posses- 
sion of  lus  goods  and  chattels  to  satisfy  the  demand  of  the 
plaintiff.  The  very  tide  of  the  act,  and  all  the  clauses  of  it» 
were  predicated  upon  this  idea.  The  act  at  the  first  blush, 
presumes  that  the  defendant  is  absent  and  out  of  the  state,  ^ 
so  that  a  cpmmon  law  process  could  not  be  served  upon 
him,  but  that  he  had  goods  and  chattels,  rights  and  credite 
within  its  limits  sufficient  to  satisfy  the  demand*  It  was 
therefore  to  make  these  liable  in  the  absence  of  the  defend- 
ant that  the  act  was  framed,  and  every  clause  of  it  is  so 
constructed,  as  to  answer  the  ends  contemplated. 

The  first  clause  of  the  act  is  express  and  positive ;  it  de- 
clares that  the  attaching  of  any  part  of  the  absent  debtor's 
goods  and  chattels,  &c«  &c.  in  the  name  of  the  whole,  shall 
secure  the  whoie^  and  make  it  liable  in  lawy  to  answer  amf 
judgment  which  should  be  recovered  upon  such  process  ;  this, 
be  contended,  was  a  statutory  assignment,  or  transfer  to  all 
intents  and  purposes,  as  effectually  in  law  as  if  the  defends 
ant  himself  had  made  a  formal  assignment  under  hand  and 
seal,  or  given  a  mortgage  of  the  property  to  secure  the 
debt.  It  was  much  more  extensive  in  its  operation  than 
Hoy  judgment  or  execution,  a^  the  latter  can  oidy  exten^ 
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to  tangible  ptoperty  which  Ae  Bheriff  could  seize  and  sell^      ^Mphea 
but  diis  statutory  transfer  under  the  act,  gives  the  plaintiff     Tharer. 
in  attachment  a  right  to  moneys  in  the  hands  of  third  pcr^ 
sons,  and  to  bonds^  notes,  book  debts,  and  all  other  kinds  of 
•hvses  /9  action  which  belong  to  the  absent  debtor. 

It  also  compels  a  discovery  on  oath,  of  all  such  debts^ 
dues  and  demands  from  third  persons^  as  are  due  and 
owing  to  the  absent  debtor.  It  likewise  authorizes  the 
attaching  creditor,  to  sue  for,  recover  and  receive  all  such 
moneys  as  are  due  and  owing  to  the  absent  debtor,  and  to 
give  receipts  and  acquittances  for  the  same,  which  are  de*  i|^j 

dared  to  be  binding  and  conclusive  against  all  pasties 
whatever  ;no  assignment,  therefore,  he  said,  could  be  more 
conclusive  or  extensive  than  this  created  by  this  act,  yet 
none  of  them  so  far  depended  on  the  judgment.  Tlus  act 
Kkewise  authorizes  the  sheriff  to  seize  and  take  into  his 
power  all  the  tangible  property  of  the  absent  debtor,  and 
appraise  and  sell  the  same,  and  pay  the  proceeds  into  the 
hands  of  the  plaintiff  in  attachments  and  this  also  without 
any  judgment ;  all  which  extensive  and  operative  clauses  in 
this  act,  he  said,  prove  most  manifestly  beyond  all  contra* 
diction,  that  it  is  the  issuing  out  and  lodging  of  this  attach* 
mentin  the  hands  of  the  sheriff  which  creates  and  establishes 
this  extensive  lien  on  the  goods  and  chatteb,  rights  and 
credits  of  the  absent  debtor ;  because  all  this  is  done  under 
the  different  clauses  of  the  act,  long  before  any  judgment 
oftentimes  can  be  obtained  against  the  absent  debtor.  In« 
deed,  the  end  and  design  of  getting  final  judgment  in  an 
attachment  case,  was  more  for  preventing  fraudulent  de* 
mands  against  an  absent  debtor,  than  for  any  other  purpose 
whatever ;  because  the  act  requires  that  such  debts  and  de« 
mands  shall  be  proved  to  the  satisfaction  of  a  jury  by  the  or* 
dinary  rules  of  evidence,  and  that  after  a  notice  of  a  year  and 
a  day  to  defendant  to  come  in  and  plead  to  the  suit,  in  order 
to  prevent  surprise  in  establishing  a  demand  against  the  ab* 
sent  debtor  ;  but  tnis  judgment  seems  intended  only  to  li* 
quidate  ^md  establish  the  amount  of  the  plaintiff's  demand^ 
but  not  to  give  him  a  right  to  the  absent  debtor's  effects, 
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Stephen  which  had  been  preyiousljr  disposed  of  for  the  use  of  dit 
Thayer,  plauiitiff  ill  attachment^  agreeably  to  the  foregmng  dauses  <rf 
the  act« 

Widi  Kgaid  to  die  supposed  Aic/k9  on  tbft]ian  of  Jfaj^A^ 
in  not  filing  bis  declaration  within  two  months  after  the  rs* 
tuxli  of  the  writ  of  attachasent,  it  did  not  deprive  lum  of 
any  right  which  he  had  acquired  by  his  first  attachment  | 
die  sait  was  not  discontinued  thereby,  and  if  the  suit  was 
not  discontinued,  then  the  first  attachment  did  not  lose  ita 
Ken.  He  admitted,  that  the  second  dansc  of  the  attach^ 
ment  act,  did  require  a  plaintiif  to  file  his  dedafation  within 
two  months  after  the  return  of  the  witt,  unless  soficieat 
eause  was  shewn  to  die  contraiy.  Now  the  eause  abewa 
here,  was  the  Iom  of  the  original  writ  by  th»  thtrtff^  whidi 
was  deemed  a  good  cause  for  further  time  to  file  it  $  and 
diis  WM  no  lachet  or  neglect  on  the  part  of  Mr»  Stefhtn  the 
plainiiff,  or  his  attorney  Mr.  Tayhr^  but  owwg  to  an  acci* 
dent  happening  to  the  sheriff,  who  is  a  pubUc  oficer,  and 
unavoidable  accidents  are  always  allowed  to  take  cases  out 
of  any  general  rule* 

The  act  has  fixed  no  precise  time  for  filing  a  dedafaticm 
after  the  expiratioD  of  two  months  $  that  is  kfit  endrdy  to 
the  discretion  oli  the  judge^  who  makes  the  order  for  fur* 
dier  time.  If,  then,  no  time  is  mentioned,  eidier  by  the  act 
or  any  rule  of  court,  which  allows  a  year  and  a  day  befene 
the  cause  is  out  of  court,  unless  the  party  was  forced  by  a 
rule  to  declare  in  a  shorter  dme,  and  it  is  not  aBeged  in 
diis  case,  that  any  such  rule  was  ever  obtained^  either  by 
the  defendant  or  the  second  attaching  creditor  $  and  long 
before  a  year  and  a  day  had  expired  from  the  return  of  the 
writ,  the  order  for  subsdtuting  a  new  writ  in  lieu  of  the  one 
lost  by  the  sheriff  was  obtained,  which  he  said  fuHy  cured 
all  defects  ^nd  omissions  about  filing  this  declaradon;  and 
the  party  immediately  afterwards  filed  his  dedaradon,  and 
proceeded  on  regularly  to  final  judgment.  But  whatever 
cause  diere  might  havfe  been  for  taking  advantage  of  any 
delay  while  the  proceedings  were  in  transitu^  it  was  now 
too  kte  after  judgment.    1  Bac.  9^.    3  Burr*  If 25.  1728.. 
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Tht  Mittti»  ml  jeofiuk  wfll  cttre  all  omiimaft  or  nuttaket^     SteyiMft 
ii  dwre  were  angry  after  verdict  aad  judgmcttU  Thayer. 

AhtT  coMidmiig  dm  caae,  the  opi&iom  of  the  majority 
ef  tbe  judges,  was  delivered  by  Mr.  Justice  Jobhson^  ta 
Ibt  fdloariag  effect.  That  the  process  of  aftarhmrnt  had 
bocbihe  opemtioDS  cooteadcd  for ;  that  it  was  the  intendoB 
of  the  act,  to  secure  the  proper^  of  the  abseat  debtor,  for 
the  aaibfactioa  of  the  plaintiff's  demand,  and  also  to  make 
the  dttent  debtor  a  party  in  court,  so  as  to  bind  him  by  a 
judgment }  but  it  was  evident  from  the  whole  tenor  of  the 
act)  that  it  was  the  process  of  aitackment  which  gave  the 
Bin  on  defendant's  goods  and  chattels,  &c.  in  the  first  pkce, 
and  n»t  $hi  judgmmif  tbe  words  of  the  act  in  most  of  its 
daoses  speak  this  language  and  con^^  this  idea  in  almost 
every  past  of  them. 

The  words  in  the  first  danse  expressly  declare,  that  ih0 
mocfw^ti  any  part  in  die  name  of  the  whole,  «ika//in<ulr  the 
wkoh  liable  ia  law  to  answer  any  judgment  whiph  may  be 
obtained  on  that  process ;  or  in  other  words,  UaUe  to  sa* 
ti^  the  plaintiff  whatever  sum  he  could  prove  to  a  jury 
to  be  jusdy  due  hiaa» 

The  thtrdclause  enacts,  diat  die  goods  attached  should 
he  delivered  over  to  the  plaindff,  after  being  inventoried 
and  appraised,  to  be  sold  towards  payment  of  his  debt* 

The  fburdi  clause  authorises  the  plaintiff  to  toe  for 
bonds,  notes  and  accounts,  and  odier  cAot^  in  action  due 
to  the  absent  debtor  from  third  persons,  and  to  give  receipts 
ftnd  discharges  in  law  fi^r  die  same ;  which  are  to  be  con- 
sidered as  good  and  valid  to  all  intento  and  purposes  what- 
ever,  and  in  ftM:t  to  do  sdl  the  acts  of  an  absolute  assignee. 

This  attachment  reaBy  puts  the  plaindff  on  the  footing  of 
a  ju£^gment  creditor,  (only  it  is  more  extensive  in  its  operas 
tion,  as  to  choses  in  action^  than  any  execudon  could  put 
him,)  hf  authorising  the  sale  of  all  tanpble  property  for  the 
pfaunttfTs  debt,  in  addidon  to  the  recovery  of  all  chosea  in 
action  ;  and  idl  these  rights  are  given  previous  to  any  judg- 
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ment  being  entered  up^  all  which  clearly  provey  that  it  1^ 
the  attachment  which  giyeBthe  lien^  and  not  the  judgments 
With  respect  to  the  forfeiture  of  this  right  by  the  plain* 
tiirs  not  filing  his  declaration  within  two  months,  it  would 
be  contrary  to  the  rules  of  law  and  justice,  to  suflfer  a  man 
to  lose  a  priority,  or  previous  right,  by  any  circumstances 
which  he  himself  could  not  control ;  siich  as  a  debt  being 
unliquidated,  owing  to  the  absence  of  a  material  witness^ 
or  the  like,  which  might  prevent  a  man  from  obtaining  a 
judgment  as  soon  as  a  subsequent  creditor ;  or  as  in  the 
present  case,  the  misfortune  or  omission  of  the  sheriff  in 
not  doing  his  duty,  in  returning  the  writ  in  due  time,  &€» 
by  which  circumstuices,  a  plaintiff  might  be  ddayed  in 
getting  his  judgment,  without  any  default  of  his  own*  It 
has  already  been  observed,  that  the  absent  debtor  was  made 
a  party  in  court  as  effectually  as  if  he  had  been  served  with 
a  capias  ad  respondendum;  if  so,  then  the  suit  must  be 
governed  by  common  law  rules,  where  it  is  not  controlled 
by  the  act.  The  plaintiff's  suit,  therefore,  is  not  abated  by 
the  common  law  until  .the  expirauon  of  the  year  and  day 
after  the  return*  Against  this  construcdon  there  is  no  es> 
press  authority ;  the  only  thin^  against  it,  is  the  implicadon 
arising  out  of  the  second  clause  of  the  act,  which  says  the 
declaration  shall  be  filed  within  two  m<Hith8  after  the  return 
of  the  attachment ;  but  there  is  nothing  in  this  clause,  or 
any  other  clause,  which  says  the  suit  shall  abate,  if  the 
plaintiff  does  not  file  his  declaration  within  two  months  ^ 
and  it  is  a  well  established  maxim,  that  the  common  law  is 
not  to  be  altered  or  destroyed  by  implicadon.  According  to 
this  construction,  therefore,  the  plaintiff  was  within  the  rules 
of  the  common  law,  in  filing  his  declaration  before  the  expi- 
ration of  the  year  and  day  after  the  return.  There  are 
several  acts  of  our  legislature  which  are  analogous  to  the 
'one  under  consideration,  and  in  their  construcdon,  will 
dirow  light  upon  this  subject.  The  circuit  court  act  of 
1789,  says,  all  the  pleadings  shall  be  made  up  at  the  first 
court,  and  be  ready  for  trial  at  the  next  court.    The  circuit 
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court  act  of  1791,  says,  the  declaration  shall'be  filed  on  or  Stephen 
before  the  meeting  of  the  second  coort ;  yet  under  neither  Thayer. 
of  these  acts  was  it  ever  contended,  that  the  suit  abated, 
or  that  the  plaintiff  was  precluded  from  filing  his  declaration 
after  the  time  required  by  these  acts,  at  any  time  before  the 
expiration  of  the  year  and  day  :  indeed,  if  the  defendant 
wished  for  a  speedy  end  of  the  suit,  he  might  have  forced 
the  plaintllf  by  a  rule  to  declare,  and  if  he  did  not  then  do 
it  within  the  rule,  then  the  defendant  might  have  non^ 
frossed  him.  And  was  there  any  thing  to  have  prevented 
the  second  attaching  creditor  in  this  case,  from  ruling  the 
first  attaching  creditor  to  file  his  declaration  ?  in  which  case, 
he  -might  have  nonprossed  him  unless  good  cause  had  been 
shewn  to  the  contrary  ;  but  he  did  not  take  this  step,  which 
afforded  the  plaintiff  the  advantage  of  the  year  and  day  to 
file  his  declaration ;  and  it  is  too  late  after  verdict  and 
judgment  to  avail  hin^self  of  any  neglect  of  that  kind. 

Admitting,  however,  that  the  strict  and  rigid  construe-' 
lion  contended  for,  under  the  clause  of  the  act,  was  a  true 
one,  the  cause  assigned  by  the  sheriff  in  losing  the  original 
writ  was  a  good  one,  and  would  have  brought  the  plain- 
tiff's  <^se  under  the  exception  mentioned  in  the  second 
clause,  ^^  unless  sufficient  cause  is  shewn  to  the  contrary 
**  for  a  longer  time.^  There  is  no  judge  on  the  bench,  who 
would  not,  upon  such  a  representation,  have  given  further 
time  to  declare,  and  the  order  of  substitution,  which  was 
given  for  leave  to  substitute  a  new  writ  in  lieu  of  the  one 
lost  by  the  sheriff,  may  be  considered  as  tantamount  to 
leave  given  for  further  time  to  declare,  as  it  could  be  for 
no  other  purpose  that  the  order  was  made  ;  and  the  two 
mon^s  to  declare,  might  with  great  propriety  have  been 
considered  from  that  time  ;  and  from  that  period,  all  the 
proceedings  are  conformable  to  the  directions  of  the  act. 

It  was  dierefore  ordered,  that  the  money  in  the  sheriff^s 
hands,  be  pud  over  to  Mr.  J^^A^,  the  first  attaching 
creditor. 
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0tepWcii         Watxsb,  J«  dissented  from  dus  opinioii,  and  (fiffered 
rhtifw.      ^^  ^^  other  judges  on  the  point  of  the  lien  created  by 
the  act ;  as  be  conceived  it  was  the  judgment  which  con* 
summated  the  lien,  and  not  the  attachment ;  conseqaentIy» 
that  the  first  judgment  creditor  should  have  the  priority; 


eharieHon  TSOlf  AS  DiUON  OgtUflMt  ■  u  M^CW* 

X»  ^^irilSi^      MOTION  to  set  aside  a  nonsuit,  on  a  sommarf 

tion   of    Uiis  p|X>ceS9« 

a    defenduit      In  this  cssc,  'Mx*  Parker^  who  appeared  for  defendant, 
bl^eft^^  fi^<l  A  discount ;  but  as  a  knowledge  of  the  items  in 


v^^^'io^'  count,  and  some  other  material  circumstances,  rested  onljr 

l?**murt^^  with  the  parties,  he  gave  the  phuntiff^s  attorney,  Mr.  Tay^ 

notice  in  yfn-  [q^  ttodoc  diat  he  would  Call  on  the  plaintiff  on  the  trid  to 

ing  the  points  answcr  on  oani  touchmg  the  payment  of  certam  sums  or 

ittTe  the  an-  money,  which  were  known  only  to  the  parties  diemselves  i 

'^^^^        upon  the  ground,  that  in  the  equity  side  of  this  court,  in 

small  causes  under  20A  sterling,  upon  sumnuury  process, 

where  there  was  no  occasion  for  a  jury,  the  parties  had  a 

right  to  all  the  advantages  on  both  sides,  as  they  could  have 

in  a  court  of  equity  ;  and  tlus  was  in  nature  of  a  cross  bill, 

where  there  was  no  other  relief  than  the  parties  on  oath* 

Upon  the  trial,  the  plaintiff  did  not  appear  to  answer  on 

oath  the  qgesuons  propoundedt  whereupon  he  was  non* 

suited*  ' 

This  was  a  motion  to  set  aside  this  oonauit,  and  to  have 
ft  new  triaL 

Mr.  Taylor^  for  the  plaintiff,  did  not  deny  die  right  of 

fbe  defendant,  to  call  upon  the  plaintiff  for  an  anawer  on 

oath  in  the  summary  jurisdiction  of  this  court,  in  cases 

where  there  was  no  other  testimony  to  be  had  ;  but  com^ 

\  tended,  that  aa  this  was  a  mere  verbal  notice  out  of  dootw^ 

• 
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neither  himself  nor  his  client  was  bound  to  take  notice       Dillon 
of  iu 

As  this  was  a  new  point,  the  judges  took  this  opportu-* 
nity  of  expressing  their  opinions  of  the  case,  and  of  what 
ought  to  be  the  practice  in  such  cases  as  the  present  one  in 
future.  That  as  to  the  principle  contended  for  by  Mn 
Parker^  it  was  a  correct  one  ;  for  each  party  in  the  sum* 
Diary  jurisdiction  of  this  court  under  20/.  sterling,  had  a 
right  to  avail  themselves  of  all  matters  both  in  law  and 
equiti/  ;  that  is,  as  long  as  common  law  rules  of  evidence 
will  bear  them  out,  they  ought  to  be  bound  by  the  common 
law  rules  in  the  first  place  \  and  where  they  fail,  that  the 
parties  may  then  resort  to  equitable  principles,  to  supply 
the  defects  of  the  common  law.  That  where  there  is  no 
other  evidence  to  be  procured,  the  defendant  has  a  right  to 
call  upon  the  plaintiff  to  answer  on  oath,  touching  any  mat- 
ter known  only  to  the  parties  themselves  ;  and  if  the  plain- 
tiff refuses  to  answer,  then  to  take  the  matter  pro  confesso^ 
or  to  move  for  a  nonsuit,  a9  the  case  may  be  ;  but  that  loose, 
verbal  notices  were  by  no  means  sufficient  for  that  purpose* 
In  every  case,  therefore,  where  a  defendant  wished  to  avail 
himself  of  such  kind  of  testimony,  or  answers  from  the 
plaintiff,  he  ought  at  the  tipe  of  filing  his  discount  to  give 
the  plaintiff  notice  in  writing,  that  he  would  call  upon  him 
for  ans\\ers  on  oath  to 'the  points  he  wished  to  make  him 
answer  unto,  specifying  them,  particularly,  in  order  to  guard 
against  surprise.  ' 

As  the  practice,  however,  had  not  heretofore  been  setded 
on  this  head,  they  thought  it  but  reasonable  to  give  the 
plaintiff  another  hearing. 

Rule  for  a  new  trial  made  absolute* 

Present,  Burke,  Watie?  and  Bat. 

(ji;J*  The  above  may  be  considered  as  a  rule  of  practice 
rather  than  as  an  adjudged  case. ' 
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N.  B,  This  case  ought  to  have  been  placed  among  th^ 
causes  in  1799,  before  Judge  Burke  left  the  common  law 
bench,  but  by  accident  it  was  omitted  in  its  proper  place* 


CAfli*»fo«,        '^^^  COMMISSIOKERS  OF  THE  StUEETS  OF  GEOItGeT9W]l 

•^y»  ^^^  against  Archibald  Tatu>r* 


To  eonstJtate 
a  publie  sti-eet 
or  highway,  it 
U  iieoetsary 
that  it  should 
be  laid  off  and 
uied  as  such  ; 
for  it  is  the 
ttte  which 
inalces  it  a 
highway. 

howerer,  Ibr 
a  great  num- 
ber of  years 
will  forfeit  a 
right  to  a 
highway. 

The  proper 
remedy  ^  for 
obxtmeting  a 
sti-eet  or  high- 
way is  bt/  in- 
dictmetU,  and 
ii«t  by  actini 
to  try  title, 
which  is  a  re- 
medy to  reco- 
ver a  private 
right. 

Where  the 
fommisfti  on- 
ers of  streets 
or  highways 
tiring  a  pri- 
vate action  for 
obstructing  a 
highway,  it  is 
a  gfKKl  ground 
for  demurrer, 
or  in  arrest  of 
judgment 


.  MOTION  fornew  trial. 

This  was  an  action  to  try  title  to  certain  portions  of  land 
within  the  defendant's  enclosure  near  Georgetorvn^  claimed 
by  the  commissioners  as  part  of  the  public  streets  belong* 
ing  to  the  town;  tried  before  Bat«  J.  in  Georgeiowrij 
Aprils  1800. 

The  commisdoners,  in  support  of  this  right,  produced  a 
deed  dated  in  1734^  from  a  Mr.  Screven  to  certain  trustees 
therein  named,  for  the  greatest  part  of  the  lands  on  which 
Georgetown  is  now  situated  and  established ;  to  be  laid  out 
in  lots  for  the  then  and  future  inhabitants  of  said  town^ 
Afterwards,  Mr.  Ckeland^  an  old  inhabitant  in  the  vicinity 
of  the  town  claimed  this  land,  which  Mr.  Screven  had  so 
conveyed  to  trustees  in  right  of  his  wife ;  but  soon  after 
compromistd  the  matter  with  Mr.  Screven  and  the  lot 
owners,  and  confirmed  all  the  tides  from  Mr*  Screven  to 
the  proprietors  of  the  lo^,  in  and  by  a  deed  dated  in  173T; 
and  ako  conveyed  all  the  rest  of  the  town  to  trustees,  in  the 
manner  and  for  the  uses  and  purposes  which  Mr.  Screven 
had  done  before  him.  Soon  after  this,  Mr.  Cilr^/oTu/ having 
other  lands  adjoining  the  town,  laid  out  additional  squares, 
and  added  them  to  Georgetown^  which  were  to  be  consi* 
dered  as  part  of  the  said  town ;  annexed  to  this  deed  lay- 
ing off  these  new  squares,  was  a  plat  on  which  were  dclt-* 
neated  these  new  squares  with  streets  running  through  them 
}n  varioiis  directiQusi  for  the  convenience  of  those  whp 
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knight  purduwe  tfae  lots  to  be  add  out  in  the  diiFenent  CouiaAwon* 
squares.    But  by  a  particidar  dsHMe  or  proviso  in  this  deed,  v. 

dcdaring  these  squares  to  be  a  part  of  Gtorgetwimi  Mr.      '^^'^^''f- 
Cleekmd  reserved  to  himself  the  ri^t  or  privilege  of  seiiing 
or  di^pssinff  tf  these  squares  in  9ueh  manner  as  he  might 
l^ink  proper^  exempt  from  all  provisoes  and  conditifma 
whatever* 

It  was  upon  tfits  deed,  and  the  plat  aone:ted  to  it,  that  the 
ooaimissiKmers  founded  diev^  chnm  to  the  streets^  in  that 
part  €»f  the  town  laid  oS  by  Mr.  CkeknuL  They  admitted^ 
tlist  Mr»  Ckehtnd  had  a  right  to  dispose  of  the  squares  in 
My  ntaattcr  he  pleased,  agreeabty  to  the  proviso  or  condi* 
tkm  in  his  deed  \  but  denied  his  right  to  reswne  the  Hreett 
which  had  been  delineated  on  the  plat  annexed  to  it,  as  they 
were  not  mentioned  in  the  proviso ;  and  insisted  upon  it^ 
that  as  he  had  once  parted  with  his  right  in  them  for  the  use 
of  the  inhabitants^  or  for  pubtic  purposes,  he  never  could 
again  resume  them^  or  dispose  of,  or  appropriate  them  to 
private  purposes* 

On  the  part  of  the  defendant,  it  was  urged,  that  the  pro* 
viso  or  condition  in  this  deed  from  Mr.  Cleeldnd^  expressly 
gave  him  a  right  of  disposing  of  the  squares  as  he  pleased^ 
whenever  he  thought  [Hioper ;  and  as  the  streets  laid  down 
in  diis  plat)  were  only  intended  for  the  use  of  those  who 
should  purchase  the  lots  on  the  squares,  and  for  no  other 
purpose  whatever,  it  was  contended,  that  they  were  mere 
appendages  or  appurtenances  belonging  to  the  squares,  and 
Went  with  them  whenever  he  thought  proper,  in  the  same 
manner  as  the  squares  themselves ;  and  the  more  espe* 
ciaDy,.  as  no  lots  had  ever  been  laid  off  or  sold  out  of  any 
of  these  squares,  and  as  a  necessary  consequence,  there 
were  no  persons  who  had  a  right  to  claim  the  use  of  these 
streets.  That  Mr.  Cteehnd  accordingly  viewing  the  thing 
in  this  light,  and  believing  himself  perfectly  secure  under 
the  proviso  in  this  deed,  and  that  he  was  well  warranted  in' 
BO  doing,  did  by  deeds  of  conveyance  some  time  in  the  year 
1753,  seH  and  convey  to  Mary  La  Hoachj  in  consideration 
of  817/.  currency)  two  of  the  squares  mentioned  in  his  for« 
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Gommisaoa.  mer  deed,  without  taking  any  notice  of  the  streets^  which 
^']*  were  included  in  the  deed  with  the  squares. 
J^y'^  ^  The  will  of  Mary  La  Roach  was  then  produced^  in  which 
she  devises  her  estate  tb  her  two  daughters,  Mrs.  Taylor 
and  another.  Upon  the  division  of  her  estate  by  commis* 
sioncrs  appointed  by  the  court  of  common  pleas,  under  the 
act  of  assembly  for  that  purpose,  the  squares  in  question 
fell  to  the  share  of  Mrs.  Tayhr^  wife  of  the  defendant. 

Several  old  witnesses  were  called,  and  sundry  depositions 
were  read,  and  they  all  proved  that  Mrs.  La  Roach  had  en- 
closed these  squares,  and  that  this  enclosure  had  been  used 
by  her,  and  those  claiming  under  her,  as  a  farm  and  a  pas* 
lure  for  more  than  forty  years*  last  past;  and  that  after 
Mrs.  La  Roaches  death,  and  the  partition  above  mentioned, 
Mr.  Taylor  the  defendant,  entered  into  the  premises  in  the 
year  1787,  and  has  been  in  possession  ever  since.  The  sub- 
stance of  the  testimony  o£Fered  was  as  follows : 

Mrs.  Gough  recollected  a  ditch  and  fence  round  the  en- 
closure thirty*eight  years  ago,  and  it  was  then  called  Zc 
Roaches  pasture. 

Mrs.  Heriot  recollected  a  fence  round  it  upwards  of 
forty  years  ago,  and  it  was  then  called  La  Roaches  pasture. 

jfohn  Cogdell  proved  that  Mrs.  La  Roach  paid  him,  as  tax 
collector,  the  taxes  for  this  enclosure  before  the  Ameri-^ 
can  war. 

William  Heriot  rented  it  of  Mrs.  La  Roach  before  the 
war,  and  held  it  as  her  tenant  from  1772  till  1780  ;  it  had 
been  enclosed  before,  and  part  of  it  was  enclosed  when  he 
leased  it. 

Samuel  Smith  recollected  .a  fence  round  it  forty  years 
ago ;  it  was  a  post  and  rail  fence ;  the  boys  used  to  run 
through  it. 

Samuel  Wragg  recollected  a  ditch  round  it  in  1763,  and 
it  had  evident  marks  of  having  been  enclosed  as  private 
property. 

Donald  Taylor  proved  that  the  present  fence  was  put  up 
in  1787,  by  the  defendant,  who  has  held  and  occupied  it 
ever  since. 
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The  defendant  here  rested  his  claim,  having,  as  he  con-   CommisaioiL'' 
ceived,  proved  his  right  to  the  freehold,  and  also  a  posses-         ^^ 
soiy  right  under  the  sutute  of  limitations.  ,  Tyiotv 

Mn  Gaillard  and  Mr.  Keith j  on  behalf  of  the  commis- 
sions, argued,  that  whatever  right  Mr.  Ckeland  had  to  the 
squares,  he  had  none  to  the  streets,  which  had  been  given 
away  for  the  use  of  the  inhabitants  of  Georgetown.  That 
the  statute  of  limitations  would  not  run  against  a  street  or  a 
highway.  That  shutting  up  a  highway  was  a  nuisance,  and 
every  continuance  of  it  was  a  nuisance  also.  5  Bac.  title 
Nuisance^  S7*  and  that  it  was  the  duty  of  the  commission- 
ers to  see  that  they  were  removed,  and  all  obstacles  cleared 
away* 

The  Attomey^General  and  Mr.  Rothmahkr,  A  donor 
may  prescribe  what  terms  and  conditions  he  pleases  ;  and 
where  it  is  intended  as  a  benefit  for  himself  or  family,  it 
shall  in  case  of  a  dispute  be  construed  most  beneficially  for 
his  or  their  benefit.  These  streets  and  squares  were  un- 
doubtedly all  laid  off  for  the  benefit  of  Mr*  Cleekmd ;  and  if 
he  thought  proper  to  relinquish  that  benefit,  and  appropriate 
that  soil  to  other  purposes,  was  there  any  thing  in  law  or  in 
this  deed  to  prevent  him  \  Surely  not,  even  if  the  deed  it- 
self had  been  silent  on  the  subject.  But  the  reservation 
in  the  deed  gave  him  this  privilege  expressly,  which  he 
accordingly  exercised.  They  admitted,  that  the  statute  of 
limitations  would  not  run  against  the  use  of  a  street  or  high- 
way^  which  had  been  laid  off  and  used  for  the  purpose  of 
puUic  convenience  ;  but,  they  said,  although  these  streets 
were  represented  on  paper,  or  on  a  plat  annexed  to  CleelaruPa 
•wn  deed,  yet  they  had  never  been  laid  out  fs  streets,  or 
used  as  such.  From  the  year  1737  to  the  present  day  they 
had  been  included  with  planting  and  pasture  grounds,  and 
no  witness  ever  saw  or  proved,  that  any  one  single  inch  of 
the  space  represented  on  that  plat  had  ever  been  used  as  a 
street  or  highway.  These  streets,  however,  were  origin- 
ally intended  as  appendages  to  the  lots,  which  were  in* 
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tended  to  hare  been  hid  ouf  in  these  sqmres,  and  for  Ae 
benefit  of  tke  lot  ownen,  or  persona  who  migbt  pufcbase 
^^J^  those  lots ;  but  as  no  lots  were  ever  kU  off  or  sold,  they 
reverted  with  the  squares,  for  the  convenience  of  which 
they  were  at  the  time  of  executing  the  deed  intended :  and 
if  any  doubt  could  arise  on  this  head,  upm  the  constmc* 
tk«  of  this  deed,  it  ought  to  be  conscrued  most  beneficiaHy 
for  ihe  advantage  of  the  donor,  or  those  daimmg  wo* 
I  der  hinu 

T^ng  the    commissioners  after  aU  npos  thek  ow» 

ground,  ^  that  these  streeto  were  intended  finr  the  general 

^  convenience  of  the  inhabitants  of  Georgetown^  and  not 

for  the  convenience  and  use  of  the  purchasers  of  lots  la 

those  new  squares,  still,  they  contended,  that  the  right  vn^ 

forfeited  2iiiA  gone ;  for  it  is  a  well  known  rule  of  law,  that 

nonvserj  as  well  as  misuser^  will  forfeit  a  corporate  right. 

Twenty  yetrt  Ifonuser  for  twenty  years  will  forfeit  a  corporate  right,  on 

Mffieient    to  the  gToumd  that  the  corporation  hatk  no  oecaeitm  for  tke 

SeetnentToii  extrci^e  of  such  a  right  ;  and  the  nonuser  is  the  strongest 

^ff  ^may^  re'  P>^^f  ^^^  the  corporation  bad  no  need  of  it,  and  did  not 

Sr'^'ind^w  think  it  worth  their  acceptance.     In  such  case  the  right 

^ce     vena  would  revert  back  to  the  oricfinal  donor,  like  land  gnven  to 

twenty  years  ,  "  ^ 

•raUsion     to  a  corporation  which  becomes  diss<4ved ;  in  which  case  it 

exercise       ft 

ri^ii  will  for-  reveits  back  to  the  original  donor  :  for  the  taw  annexe9 

r^  ^\  •       «    **'^^  ^  condition  to  every  grant  to  a  body  politic. 

1  JioU.  816.       If  Mr.  Cieetand  had  reserved  a  rent,  or  charged  the  do» 

I    Mac,    510.  .  r^>  .  .V  r*-. 

nation  to  the  corporation  of  Georgetovm  with  payment  of  tt, 
and  had  sued  for  the  recovery  of  it  after  so  long  a  period, 
non-tenure  would  have  been  a  good  plea,  or  a  nonuser, 
whir  h  18  the  same  thing ;  which  shews  the  reciprocity  be- 
tween the  donors  and  donees,  in  a  case  of  this  khid* 

But  in  the  present  case,  there  is  a  nonnser  for  mbre 
than  forty  years  proved  by  almost  aK  the  witnesses,  and  a 
strong  presumption,  that  no  part  of  these  supposed  streets 
were  ever  made  use  of  from  the  time  of  Mr.  CteebuuTe 
deed  in  1737.  • 

Therefore,  in  whatever  light  this  case  b  viewed,  either 
as  a  right  which  the  donor  might  resume  when  he  pleased^ 
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*by  virtue  of  the  clause  in  bis  deed,  or  as  a  gift  to  George'^  Comiu«Mni- 
Urvrij  which  the  inhabitants  never  accepted  or  made  use  of,         ^, 
it  is  verjr  dear  that  the  corforatioo  of  G^r^^otwi  at  this    J^|^]^ 
day  have  no  right  to  recover ;  and  consequently,  that  a  ver- 
dkt  should  be  for  the  deiendant*        % 

The  presiding  judge,  in  his  charge  to  the  jury,  mention^ 
ed  that  it  was  their  duty  in  the  first  place,  to  determine  who* 
ther  Mr*  Cieeland^  in  making  this  deed,  intended  to  reserve 
the  right  of  resuming  those  streets  laid  down  in  the  plan,  as 
well  as  the  squares,  whenever  he  should  diink  proper,  or 
not ;  and  if  it  should  be  their  opinion  that  such  was  his 
original  intention  when  he  made  the  deed,  (which  they 
would  have  out  with  them,)  and  that  those  streets  were  only 
intended  for  the  convenience  of  such  persons  as  should 
purchase  lots  in  ihese  squares ;  or,  in  other  words,  as  mer6 
appendages  to  the  squares,  that  then,  and  in  such  case,  it 
would  be  their  duty  to  find  for  defendant,  who  had  proved 
a  very  clear  title  down  from  Mr.  Ckeland* 

But  if  on  the  contrary  it  should  appear  to  them,  that  these 
streets  were  intended  as  highways,  for  the  general  use  and 
convenience  of  the  inhabiunts  of  Georgetown^  or  others* 
who  might  have  occasion  to  make  use  of  them,  then  the 
next  inquiry  would  be,  whether  they  were  ever  laid  out 
and  used  as  highways,  or  not  I  for  it  is  essential  to  consti* 
tute  a  highway,  that  it  should  not  only  be  actually  laid  off, 
but  used  as  such;  for  it  is  the  use  that  consecrates  it  to  the 
benefit  t>f  the  public :  and  upon  this  point  he  was  bold  to 
say,  that  no  proof  had  been  given  to  prove  either  that  they 
had  been  actually  laid  oif,  or  ever  used  as  highways  :  on 
the  contrary,  it  appeared  from  indubitable  testimony,  that 
the  whole  had  been  enclosed  and  used  as  a  farm  either  by 
Mr.  Cieehnd^  or  those  who  held  under  him,  for  more  than 
forty  years  last  past ;  and  here  he  said  the  doctrine  of  no/in 
user  would  apply,  which  would  forfeit  a  corporate  right,  as 
well  as  misuser.  Upon  both  grounds,  therefore,  he  thought 
the  defendant  well  entided  to  a  verdict* 
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Commission-        And  the  jury  found  for  the  defendant  accordinglj. 


en 


A  motion  was  afterwards  made  for  a  new  trial,  on  the 
ground  of  misdirection,  which  was  •rdered,  to  the  end 
that  this  case  should  undergo  a  fuller  and  more  satisfactory 
investigation,  especially  as  a  majority  of  the  judges  were  of 
opinion,  that  the  clauses  in  CleelanePs  deed  were  involved  in 
a  good  deal  of  obscurity  and  uncertainty* 


Second  Trial.^ 


This  cause  was  tried  at  Georgetown  a  second  time,  be- 
ibre  Grimke,  J.  in  the  November  following,  when  a  ver- 
dict was  given  for  the  commissioners. 

After  this  second  trial,  a  two-fold  motion  was  made  be* 
fore  the  constitutional  court  of  appeals. 

1st.  In  arrest  of  judgment,  on  the  ground  that  the  com* 
missioners  of  the  streets  of  Georgetown  could  not  maintain 
or  support  this  action.     And, 

2d.  That  in  case  of  failure  on  the  first  ground  in  arrest 
of  judgment,  then  for  a  second  new  trial,  as  a  verdict  against 
law  and  evidence.  Inasmuch,  as  the  jury  on  this  second 
trial  found  against  the  reservation  in  Ckeland^s  deed,  which 
had  been  given  in  evidence  on  the  second  trial  as  well  as  on 
the  first ;  by  which  he  reserved  to  himself  the  power  of  re- 
suming the  land  annexed  to  the  old  town,  and  selling  it  out 
in  squares  when  he  pleased  ;  and  upon  whichy  the  judges 
when  they  ordered  the  new  trial  had  expressed  no  opinion  ; 
and,  secondly,  because  no  evidence  had  been  offered  on  the 
second  trial,  to  prove  that  the  streets  mentioned  in  CleelanJ^s 
plat  annexed  to  the  deed,  ever  had  been  used  as  highways 
by  the  inhabitants  of  Georgetown. 

*  This  second  cate  ought  regularly  to  have  been  plaoed  among  the  eaaea 
argued  in  1803,  but  it  was  judged  bcUer  to  subjoin  it  to  the  first  caac^  so  as  to 
make  one  contioued  re|>ort  of  the  whole,  than  to  make  two  disjoiutcd  reports 
•f  them. 


OP  SOUTH  CAROLINA,  IN  THE  YEAR  18<X).  289 

The  ^t  ground  taken  on  this  second  argument  in  arrest  Commiauoft- 
of  judgm^nif  was  not  insisted  on  in  the  opposition  to  the 
motion  for  a  new  trial  on  the  first  argument ;  because  (as  it 
Was  alleged)  the  defendant  wished  to  meet  this  case  on  its 
real  merits,  and  that  all  the  circumstances  should  come 
&iriy  out  respecting  the  land  in  question,  for  the  satisfac- 
tion of  the  inhabitants  of  Georgetown.  On  the  present  oc« 
casion,  however,  the  defendant  thought  proper  to  avail  him* 
aelf  of  eveiy  advantage  which  the  law  would  afibrd  or  allow 
him  in  defence  of  his  right* 

In  suppoH  of  this  motion  in  arrest  of  judgment^  the 
Attometf'Generalj  Mr.  Fringky  on  behalf  of  the  defendant^ 
insisted,  that  the  commissioners  of  the  streets  had  no  right 
of  freehold  in  these  streets,  ted  consequently  could  not 
maintain  this  action  of  trespass.  That  the  action  in  its 
present  form  was  not  a  mer«  possessory  action,  or  a  special 
action  for  obstructing  the  passage  of  a  highway,  but  was  an 
action  to  try  the  right  of  freehold  or  title  to  the  land  in  dis* 
pute,  which  nfjtii  never  had  been  vested  in  the  commission- 
ers. That  the  defendant  had  taken  no  advantage  of  this 
defect  in  the  former  trials,  by  pleading  the  matter  specially^ 
or  demurring,  or  even  moving  for  a  nonsuit  on  the  plaintiifs* 
closing  their  testimony  ;  because,  he  knew  he  could  at  last 
avail  himself  of  it  on  the  present  motion  in  arrest  of  judg* 
men.  3  BI(kA*  a93.  1  Cromp.  327. 

That  Ckeland^  by  laying  off  these  streets  never  parted 

with  the  right  of  soil  or  freehold ;  that  still  remained  in 

him,  although  he  had  granted  a  right  of  passage  along 

them ;  for  the  law  is  clear,  that  the  dedication  of  a  street 

for  the  use  of  the  public,  is  not  an  absolute  transfer  of  the. 

soil,  only  the  grant  of  a  privilege  as  long  as  the  public  has 

occasion  for  it.  2  Str.  1004.  1  Esp.  390.     Upon  this  radi- 

cal  and  fundamental  defect  of  tide,  they  must  fail,  as  the 

law  will  not  bear  them  out.  1  Burr»  143.  146.  The  owner 

of  the  soil  has  a  right  to  all  above  and  under  the  ground^ 

except  only  the  right  of  passage  to  the  public*     There  was 

still  a  forther  ground,  he  said,  which  rendered  it  impossible 
Vu..  U.  O  o 
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Commiatioii.  for  the  plaintiiiGi  to  recover  in  the  present  suit  i  for,  si- 
^  though  Georgetcwn  has  become  a  flourishing  town,  and  is 
'^*'^^-  so  at  this  day,  yet  it  never  was  laid  out  by  any  puUtc  an* 
thority,  nor  had  it  even  the  semblance  of  a  corporadon  till 
a  very  late  period ;  therefore,  as  members  of  a  corpontia 
body,  they  cannot  maintain  this  action*  The  first  notice 
taken  of  Georgetown  by  the  legislatnre  after  the  revolution, 
was  in  an  act  passed  in  ITST,  authorizing  the  public  mar* 
ket,  regulating  the  streets,  and  for  other  purposes  of  police 
mentioned  in  the  said  act.  By  this  act,  the  commissioners 
of  the  streets  are  empowered  to  keep  theni  clear  and  in  good 
repair,  and  to  cause  annoyances  to  be  removed,  and  all  ob* 
structions,  under  certain  penalties  therein  mentioned ;  and 
the  same  powers  were  also  given  them,  as  had  been  given 
to  the  trustees  mentioned  in  GeeUmiPs  deed*  By  another 
act,  passed  in  1791,  the  commissioners  are  authorized  to 
assess  the  inhabitants  in  a  sum  sufficient  to  keep  the  streets 
and  causeys  in  repair,  8cc«  but  neither  of  these  acts  gave,  or 
could  give,  any  thing  like  a  freehold  to  the  oommissionen. 
But  supposing,  the  most  that  can  possibly  be  churned  by 
the  commissioners  on  any  ground  whatever^  that  CkelamPa 
deed  had  given  a  right  of  fiaseage  to  the  trustees  for  Ae 
use  of  the  inhabitants  to  and  along  these  streets  originally, 
and  that  the  present  commissioners  were  their  legal  and 
regular  9UCces.tors  in  ojfflce^  the  fee  of  the  land  would  still 
have  been  mCleeland^  or  those  claiming  under  him,  though 
the  right  of  passage  might  have  been  in  the  inhaMtants  of 
Georgetown  ;  this  would  never  give  them  a  rig^t  to  support 
an  action  of  ejectment  or  trespass,  to  support  a  tide.  Their 
real  ^xA  proper  remedy  would  have  been  hy  indictment^  for 
obstructing  the  use  of  these  streets  or  highways^  and  not  by 
action  c^  trespass  to  xxy  title.  3  JBoc.  668.  2  Str*  I004>.  To 
constitute  a  public  highway,  it  must  not  only  be  laid  oflp, 
but  used  as  such  by  the  inhabitants ;  this  is  the  dedication 
of  it  to  the  public,  for  public  uses  ;  and  for  the  obstruction 
1 1^  Saym,  ^^  which,  an  indictment  is  the  appropriaU  and  kgctl  remedy  ^ 
o  XiM  5S  because,  it  then  becomes  an  offence  against  the  puUic^  and 
«  Boa.  140,  not  a  trespass  on  private  rights.    An  indictment,  dierefore, 

141.    5  Mac,  ,-•  i*  ■  w%         ^ 

*9br,  ess.        IS  the  enly  remedy  m  such  cases,  3  Bac*  668. 
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la  case  the  court  should  order  judgment  to  be  entered  up  Comniitiuon- 
ior  the  plauatifls  in  this  action,  what  would  be  the  nature  of 
it  i  Why,  that  the  plainti&  should  recover  their  freehold, 
and  daxoagies  for  the  use  and  detention ;  which  would  not 
be  establishing  a  right  for  the  public^  but  for  themselves  as 
individuals*  Whereas,  a  judgment  on  an  indictment  for  a 
nuisance,  would  be  that  the  sheriff  with  the  assistance  of 
a  poss€^  (if  necessary)  should  remove  the  obstructions 
out  of  the  highway,  that  passengers  might  pass  and  repass 
with  convenience  and  safety  ;  and  in  case  of  any  opposition 
given  to  the  sheriff,  every  individual  would  be  liahle  to  be 
indicted,  fined  and  imprisoned* 

This  difference  in  the  nature  and  effects  in  the  civil  and 
criminal  jurisdiction  of  this  court,  most  evidently  points 
out  the  remedy  which  should  and  ought  to  have  been  puri 
aued  in  this  case*  He  therefore  said,  he  would  postpone 
any  arguments  in  favour  of  the  motion  for  a  new  trials 
which  was  his  second  ground,  and  on  which  he  felt  himself 
strong,  until  he  had  heard  the  opinion  of  the  court  on  this 
first  point  in  arrest  of  judgment ;  as,  if  the  court  should  be 
with  him  on  that  ground,  it  would  preclude  the  necessity  of 
any  further  argument* 

The  counsel  for  the  plaintiffs  took  nearly  the  same 
grounds  which  had  been  taken  on  the  two  trials,  with  little 
or  no  variation ;  except,  that  in  answer  to  the  arguments  in 
arrest  of  judgment,  they  contended,  that  the  right  of  pro- 
ceeding  by  indictment  did  not  take  away  the  right  of  the 
action  of  trespass  ;  and  that  in  case  of  judgment  being  en- 
tered up  for  the  plaintiffs,  they  might  still  be  considered  as 
recovering  in  trust  for  the  use  of  the  inhabitants  of  George- 
tCfWHy  and  not  in  their  own  private  rights. 

The  Judges,  after  fully  considering  this  case,  were  unani- 
mously of  opinicKi,  that  the  commissioners  could  not  sup- 
port the  present  action,  to  recover  tide  and  damages  ;  as 
the  rij^t  of  freehold  was  never  in  them*  But  that  the 
proper  remedy  for  obstructing  a  street  or  highwayg  was  by 
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indictment  for  a  nuisance ;  against  which,  however,  nm^ 
user  would  be  a  good  plea ;  lor  there  was  no  proof  on  the 
second  trial,  any  more  than  on  the  first,  that  ever  these 
streets  were  actually  laid  oiF  or  opened,  only  delineated  on 
paper ;  or  that  they  were  ever  used  as  highways  after 
Cleeland  made  the  conveyance,  on  which  this  right  was 
founded  or  claimed  by  the  commissioners. 


Rule  made  absolute  for  arresting  the  judgment. 


Present,  Grimke,  Waties,  Bat,  Johnson,  and  Tbez(? 

VANT. 


CASES 


ARGUED  AND  DETERMINED 


IN   THS 


CONSTITUTIONAL  COURT  OF  APPEALS, 


OF  THE 


STATE  OF  SOUTH  CAROUNA. 


fN  THE  YEAH  tSOl. 


Harriet  BsRssroRD  Poaug  ads.  Christopher  Gads-    chariettom^ 
DEN  and  others,  claiming  a  distributive  share  of  the  es« 
tate  of  John  Wragg,  deceased,  who  died  intestate* 

UPON  a  summons  to  shew  cause  why  a  writ  of  parti-  in  th«  con- 
struction   ol 
tion  should  not  issue,  to  divide  the  intestate's  estate  among  the  act  for  the 

the  petitioners,  according  to  the  act  of  the  legislature,  ^  for  the  right*  of 

^  the  abolition  of  the  rights  of  primogeniture,  and  the  dis-  tare  ^d '^dts- 

^*  tribution  of  intestates'  estates,"  &c.  l^^^^^  ^ 

'  inteptiites   es* 

The  petitioners,  Christopher  Gadsden^  in  right  of  his  ?***?»  f'"** 
.wife,  who  was  one  pf  the  sisters  of  John  Wragg  the  intes-  distribation 

or  ns[ht  of  r^ 

tate,  and  several  others  who  were  brothers  and  sisters^  and  presenution 

u  allovable  a- 
•     mong  coUate- 
ralsfarther  down  than  brothen^  and  siiterB*  children.    All  grandehildreni  and  grand  ne- 
phews and  niee^  of  brothen  apd  lUtert  of  tibe  vatcstnte,  are  exeloded* 
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PoAng"  children  of  brothers  and  sisters  of  the  said  intestate,  pi«» 
Ctdsifen  and  '^^re^  ^^^^  petiUon  to  the  court  of  common  pleas,  praying 
^ers*  for  a  division  or  partiuon  of  the  said  intestate's  estate 
among  them,  agreeably  to  the  terms  of  the  above  men- 
tioned act.  In  consequence  of  which,  the  usual  sumnx>na 
issued  to  Mrs.  Poaug^  the  widow  of  John  Poaug^  deceasec^ 
a  nephew  of  the  intestate  John  Wragg^  deceased,  to  shew 
cause,  if  any  she  had,  why  the  said  intestate's  estate  should 
not  be  divided  among  the  petitioners,  agreeably  to  the 
prayer  of  the  petition. 

Upon  the  return  of  this  summons,  Mrs.  Poaug  came  ia 
and  shewed  for  cause,  that  she  was  entided  to  one-sixth  part 
of  the  said  intestate's  estate,  in  right  of  her  son  John  Poaug^ 
deceased,  who  died  an  infant ;  and  who  was  the  only  child 
of  John  Poaugy  her  late  husband,  who  was  the  only  child 
of  his  mother  Charlotte  Poaug^  deceased,  who  was  one  of 
the  sisters  of  John  Wragg  the  intestate.  That  the  father^ 
if  alive,  would  have  taken  under  the  act  the  one-sixth  part 
of  the  estate,  the  proportion  which  his  mother  would  have 
'  been  entided  to ;  and  consequently,  that  his  son  would  have 
been  entided  to  his  father's  share.  And  upon  the  dieath  of 
her  son,  she,  Mrs.  Poaug^  had  an  unquestionable  right  to 
the  share  her  son  would  have  taken  if  alive. 

To  this  it  was  answered,  on  the  part  of  the  peti« 
tioners,  that  if  Mrs.  Cliarhtte  Poaugt  the  sitter  of  the  intes- 
tate had  been  living,  she  would  have  been  entitled  to  the 
one-sixth  part  of  her  brother's  estate ;  or  if  her  son,  the  late 
husband  of  the  claimant  had  been  alive,  he  would  have 
taken  his  mother's  share  ;  but  as  they  both  died  before  the 
intestate,  the  act  did  not  cany  the  right  of  distribution  fur- 
ther down  than  to  the  nephew  of  the  intestate.  Ilk  that 
event,  that  sixth  part  which  the  nephew  would  have  taken, 
went  back  to,  and  formed  a  part  of,  the  aggregate  of  the  in- 
testate's estate ;  which  was  then  to  be  divided  into  five 
equal  parts,  and  to  be  ^tributed  among  the  surviving  bro. 
thers  and  sisters,  and  the  surviving  chikbren  of  the  deceased 
brothers  and  sisters,  agreeably  to  the  said  act ;  and  conse* 
fuendy,  that  Mrs.  Poaxig  the  claiiaant  would  tgke  nothing 
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iarightof  her  deceased  infant  son;  so  that  in  fiurt,  the  great      hmtg 
^d  leading  question  in  this  case,  was,  whether  the  act  for  Gwltden  uA 
the  distribution  of  intestates'  estates,  did  or  did  not  carty       ^^^^ 
down  such  distributions  among'  collaterals^  further  than  to 
brothers  and  sisters^  and  the  children  of  brothers  and  sisters 
of  the  intestate* 

It  was  admitted  on  both  sides,  that  there  were  no  lineal 
descendants  of  the  intestate,  and  that  the  whole  of  his  estate 
must  go  off  to,  and  be  divided  among,  collateral  relations: 
but,  how  far  die  right  of  representation  among  these  colla- 
terals was  to  extend,  was  the  question  ? 

Mr.  Parker^  for  the  petitioners,  contended,  that  by  our 
act  of  distribution,  passed  in  1791,  John  Poaug^  the  grand 
Qephew  of  the  deceased,  was  totally  excluded  from  any  dis« 
tributive  share  of  his  grand  uncle's  estate,  as  that  act  did  not 
carry  down  the  right  of  distribution  among  collaterals  fur^ 
therthan  brothers^  and  sisters*  children^  and  there  the  right 
terminated  or  ended  ;  after  which,  it  carried  it  back  in  the 
ascending  Ime,  rather  than  permit  it  to  go  down  lower  among 
collaterals  ;  and  that  that  part  which  would  have  gone  to 
yohn  Poatig^  the  nephew  of  the  intestate,  reverted  back  to^ 
and  formed  a  part  of,  the  aggregate  fund  of  the  said  intes* 
tate's  estate,  to  be  divided  in  &ve  equal  parts  among  the  8ur« 
viving  brothers  and  sisters,  and  the  children  of  his  deceased 
fatt>thers  and  sisters.  That  as  the  right  to  a  distributive 
share  in  said  estate  never  vested  in  the  grand  nephew,  he 
could  transmit  none  to  his  mother,  the  present  claimant ; 
though  he  admitted  there  were  cases  in  the  books  upon  the 
construction  of  wUls  and  deeds,  where  grandchildren  were 
considered  as  children,  for  the  purpose  of  effectuating  the 
benevolent  intentions  of  the  testator  or  donor. 

But,  he  ssud,  the  act  in  question  included  no  such  right, 
as  would  appear  by  an  attentive  consideration  of  the  differ- 
ent clauses  of  it« 

Tlie  latter  part  of  the  fourth  clause  of  the  act  under  con- 
sideration, which  regulates  the  distribution  of  intestates'  es- 
tates among  collateral  relations,  in  cases  where  there  are  no 
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Poaotf       lineal  descendants,  expressly  declares,  ^  that  the  childrai 
€adsdeQ  and  ^^  of  the  deceased  brother  or  sister  of  the  intestate  shall  take 
^"'       *^  among  them  respectively  the  shares  which  their  respective 
^^  ancestors  would  have  been  entitled  tOy  had  they  survived 
"  Mr  intestate.^ 

The  fifth  clause  of  the  act  holds  the  same  language  : 
^  That  if  the  intestate  shall  have  no  lineal  descendant,  father 
^^  or  mother,  brother  or  sister  of  the  whole  blood,  but  shall 
^  leave  a  widow,  and  brother  and  sister  of  the  half  blood, 
*'  and  a  child  or  children  of  a  brother  or  sister  of  the  whole 
^  bloody  the  widow  shall  take  one  moiety  of  the  esute,  and 
^^  the  other  moiety  shall  be  equally  divided  among  the  bro* 
'^  thers  and  sisters  of  the  half  blood,  and  the  brothers^  and 
^  sisters'*  children  of  the  whole  bloody  taking  among  them  a 
*^  share  equal  to  a  share  of  the  brother  and  sister  of  the  half 
«^  blood.  But  if  there  be  no  brother  or  sister  of  the  half  blood, 
^^  then  a  moiety  of  the  said  estate  shall  descend  to  the  child 
**  or  children  of  the  deceased  brother  or  sister*^ 

The  sixth  clause  declares,  ^^  that  if  the  intestate  shall 
leave  no  lineal  descendant,  father  or  mother,  brother  or  sis- 
ter of  the  whole  blood,  or  their  children^  or  brother  or  sis- 
ter of  the  half  blood,  then  the  widow  shall  take  one  moiety, 
and  the  lineal  ancestor  or  ancestors,  if  there  be  any,  the 
other  moiety." 

The  seventh  clause  declares,  ^^  that  if  the  intestate  shall 
leave  no  lineal  descendant,  father  or  mother,  brother  or  sis*' 
ter  of  the  whole  blood,  or  their  childreUy  or  brother  or  sister 
of  the  half  blood,  or  lineal  ancestor,  then  the  widow  shal) 
take  two-thirds  of  the  estate,  and  the  remainder  to  the  next 
ol  kin." 

Thus  it  was  very  evident,  he  said,  from  the  whole  of  these 
clauses,  taken  either  collectively  or  separately,  the  statute  ^ 
never  meant  or  intended  to  carry  down  the  distribution  fur- 
ther than  to  and  among  the  children  of  brothers  and  sisters 
of  the  whole  blood;  it  excludes  the  children  of  brothers  and 
sisters  of  the  half  blood  enurely. 

The  fourth  clause  of  the  act,  in  express  words,  confines 
the  distribution  to  the  children  of  deceased  brothers  and 
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sisters  of  the  whole  blood*     The  fifth  clause  puts  the  child-       Poaug 
ren  of  the  brothers  and  sisters  of  the  whole  blood  upon  the  Gadsden  and 
same  footing  with  brothers  and  sisters  of  the  half  blood.  oticn. 

The  proviso  in  the  sixth  clause  contemplates  the  children 
of  brothers  and  sisters  of  the  whole  blood,  and  brothers  and 
sisters  of  the  half  bloody  as  the  lowest  stages  of  distributions, 
because  it  declares,  that  in  difautt  of  them^  the  estate  shall 
go  back  in  the  ascending  line  to  ancestors  ;  and  if,  in  any 
part  of  the  law,  it  had  intended  to  carry  down  the  right  of 
representation  any  further,  it  would  have  been  in  this  clause, 
where  it  stops  in  the  descending  line,  and  retrogrades  back 
to  the  ascending  line,  so  contrary  to  the  genius  and  spirit  of 
the  common  law. 

So  in  like  manner,  he  said,  the  proviso  in  the  7th  clause 
carried  over  two-thirds  to  the  widow  in  default  of  lineal 
descendants,  lineal  ancestors,  and  brothers  and  sisters  or 
their  children^  of  brothers  and  sisters  of  the  half  blood,  to 
the  next  of  kin  ad  infinitum ;  all  which  clauses  make  it 
clear  beyond  all  controversy,  that  the  act  sooner  than  carry 
down  the  right  of  representation  lower  than  brothers'  and 
sisters'  children,  or  brothers  and  sisters  of  the  half  blood, 
consigns  it  over  to  the  next  of  kin,  without  limitation,  or 
carries  it  back  to  the  ancestors,  contrary  to  the  principles 
of  the  common  law.  He  next  urged,  that  the  act  of  1797, 
amending  the  act  of  1791,  held  out  the  same  idea,  and 
enacts,  that  the  issue^  iff^ny^  of  any  deceased  brother  or  siS' 
ter^  if  more  than  one,  shall  take  among  themsthes  the  same 
share  of  the  intentat^s  estate^  which  their  father  or  mother, 
if  living,  would  have  taken  ;  and  if  but  one  sucii  issue, 
then  he  or  she  shall  take  the  share  which  his  or  her  father  or 
mother  would  have  taken.  Here  it  was  evident,  that  this 
latter  act  which  was  explanatory  of  the  principles  ot  the 
former  act,  stops  at  the  precise  point  where  the  act  of  1791 
stopped,  to  wit,  at  the  children  of  deceased  brothers  and 
sisters  of  the  intestate,  and  there  leaves  the  right  of  repre- 
sentation :  both  acts  coincide  upon  this  point,  and  prove 
that  the  legislature  of  this  country  never  intended  to  carry 
this  right  further  down. 

Vol.  n.  V  p 
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PonTig  He  said,  he  would  now  draw  the  attention  of  the  court 

GadjScn  and  to  the  English  statute  of  the  22d  and  23d  of  Charka  II. 
***'^"'       chap.  10.  which  was  the  model  of  our  act  of  1791,  or  pat- 
tern from  which  it  was  drawn. 

The  statute  of  Charles  II.  after  declaring  the  node  and 
manner  of  distjibuting  intestates'  estates  in  England^  be* 
tween  the  widow  and  children  of  an  intestate,  goes  on  and 
declares,  "  that  if  there  be  no  lineal  descendants  of  the  in- 
^  testate,  or  their  representatives,^  then  one  moiety  to  go  to 
^  the  widow,  and  the  residue  to  be  distributed  equally  to 
^^  every  of  the  next  of  kindred  of  the  intestate,  who  are  of 
'^  equal  degree,  and  those  who  represent  them  ;  provided^ 
**  that  there  be  no  representation  admitted  among  collaterals^ 
^^  after  brothers*  and  sisters*  children :  and  in  case  there  be 
^^^  no  wife,  then  all  the  estate  be  divided  among  the  child- 
*^  ren ;  and  in  case  there  be  no  children,  then  to  be  di- 
«(  vided  among  the  next  of  kindred  in  eqtdal  degree  to  the 
^^  intestate^  and  their  legal  representatives  as  aforesaid^  and 
^^  in  no  other  manner  whatsoever.''  The  proviso  in  this 
statute,  like  the  clauses  in  the  act  of  1791,  restricts  the 
right  of  representation  to  children  of  brothers  and  sisters^ 
and  goes  no  further  down  ;  and  in  default  of  them,  carries 
over  the  estate  to  the  next  of  kindred  of  equal  degree  to 
the  intestate.  So  far,  then,  the  British  statute  and  our  act 
of  1791  go  hand  in  hand,  with  respect  to  the  subject  matter 
now  particularly  under  the  consideration  of  this  court. 

Upon  the  construction  of  this  clause,  he  observed,  that 

there  had  been  a  series  of  adjudged  cases  in  the  books,  from 

the  35th  year  of  the  reign  of  Charles  II.  down  to  Lord 

s  Shno  «86    Chancellor  Parker*s  time  in  1719,  when  the  law  on  this 

H9W9     Rep,  point  appears  to  have  been  finally  settled  in  England;  in 

Saik.  850.       all  of  which  cases,  it  had  been  determined  and  adjudged, 

that  there  should  be  no  representation  among  collaterals, 

further  down  than  brot/iers*  and  sisters'*  children. 

Pett*s  case,  in  1  P.  Wms.  25.  was  a  leading  case,  and 
remarkably  strong  in  point.  In  that  case  it  appeared,  that 
the  intestate  left  a  deceased  brother'* s  childj  and  two  deceased 
brother^  grandchildren  /  and  ^t  was  determined  after  so- 
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lemn  argument,  that  the  grandchildren  could  not  be  ad-       Poang 
mitted  to  a  distributive  share  of  the  intestate's  estate,  be-  Gadsden  and 
cause^  the  clause  in  the  statute  was  express  ;  which  says,       others^ 
that  there  shall  be  no  representatives  among  collaterals  be- 
yond brothers'  and  sisters'  children ;  that  the  words  of  the 
act  wtre  so  strong,  that  there  was  no  getting  over  them,  as 
it  was  intended  that  none  should  take  by  representation, 
but  the  children  of  brothers  and  sisters  of  die  intestate. 

So  in  this  case,  he  observed,  that  if  John  Poaug^  the 
grand  nephew  of  the  intestate,  and  son  of  the  claimant, 
took  at  all,  he  must  have  been  entided  as  next  of  km  in 
equal  degree,  or  else  as  repreaentativem  As  to  his  being 
next  of  kin  in  equal  degree,  there  was  no  colour  for  it ;  for 
he  was  the  grandchild  of  Charlotte  the  sister,  and  not  the 
child,  and  was  therefore  one  degree  further  off  than  the 
petiuoners  i  and  as  to  his  being  a  representative  he  could 
not  take  inasmuch  as  he  was  not  a  child  of  the  sister  of 
the  intestate,  but  a  grandchild ;  consequenUy,  he  was  ex- 
cluded by  that  statute,  which  declared  in  negative  words, 
that  there  should  be  no  other  kind  of  distribution  whatever* 
The  case  under  consideration,  therefore,  and  Petfs  case, 
he  contended,  were  exactly  similar  to  each  other ;  there  the 
grand  nephew  and  niece  were  excluded  from  any  distribu- 
tive share,  and  here  upon  the  same  principles,  the  grand  ne- 
phew must  be  excluded  also. 

The  case  of  Bowers  and  Littlexvood^  1  P,  Wms,  594. 
he  argued,  was  also  strong  in  point.  One  died  intestate 
leaving  no  wife  or  child,  but  his  next  of  kin  was  an  uncle 
by  his  mother's  side,  and  a  deceased  aunt's  child  ;  there  the 
Lord  Chancellor  decreed  the  whole  to  the  uncle,  to, the  ex- 
clusion of  the  aunt's  son,  because  one  degree  more  remote 
than  the  uncle.  In  this  last  case,  the  Lord  Chancellor  held, 
that  the  law  had  been  settled  in  Pettis  case,  and  he  did  not 
think  proper  to  call  that  decision  in  question. 

The  Attomey-General^  Mr*  Pringle^  on  behalf  of  the 
claimant,  Mrs.  Poaug^  contended,  that  upon  the  death  of 
Johftk  Poaugy  the  nephew  of  the  intestate,  a  sixth  part  of  the 


300  CASES  DETERMINED  IN  THE  STATE 

Poftug       intestate^s  estate,  vested  in  his  grand  nephew  yohn  Poaug^ 
Gadsden  and  ^^^  ^^  ^'^  death  was  transmissible  to  his  mother,  the  present 
othc».       claimant.     That  this  grand  nephew  was  entitled  to  a  dis« 
tributive  share  under  an  equitable  construction  of  the  4th 
clause  of  the  act,  which  was  passed  in  conformity  to  the  5th 
section  of  the  10th  article  of  the  constitution  of  this  state, 
for  abolishing  the  rights  of  primogeniture,  and  giving  an 
equitable  distribution  of  the  real  estates  of  intestates,  as  well 
as  personal  estates.     It  may  be  more  jusdy  remarked  of 
this  act,  than  of  the  act  of  the  22d  and  23d  Charles  II.  that 
It  was  called  a  statute  of  distributions,  as  intended  to  be  dif- 
fusive in  distributing  the  intestate^s  effects,  to  prevent  any 
single  or  few  hands  from  sweeping  away  the  whole  estate,, 
and  to  dispose  of  it  so  as  that  all  the  near  relations  of  the 
intestate  might  be  provided  for ;  by  which  construction  the 
statute  would  do  most  good.     It  has  been  further  remarked 
of  the  same  statute,  that  it  was  remedial  and  intended  to  put 
an  end  to  the  controversies  between  the  spiritual  and  tempo* 
ral  courts  ;  to  prevent  the  mischief  before  the  statute,  of 
administrators  carrying  away  the  whole  of  the  personal  es- 
tate of  the  intestate,  and  therefore  the  statute  was  made  to 
let  in  the  relations  of  the  intestate  in  such  a  degree  of  prox- 
imity, to  such  a  share  as  the  statute  directs,  as  the  law  or 
reason  requires,  and  as  one  may  suppose  the  intestate  him- 
self would  have  done  if  he  had  made  a  will.     In  various 
adjudications  which  the  courts  of  common  law  have  made 
upon  the  construction  of  the  statute  22d  and  23d  Charles  II. 
they  have  construed  it  in  a  manner  most  favourable  to  a 
diffusive  distribution. 

It  has  been  determined,  that  a  brother  of  the  half  Uood 
should  be  admitted  to  an  equal  distribution  with  the  bro- 
ther of  the  whole  blood,  although  the  statute  is  silent  as  to 
the  half  bloody  because  in  respect  of  the  father,  the  half  blood 
is  as  near  as  the  whole  blood  ;  and  also,  because  it  is  to  be 
presumed,  that  if  he  bad  made  a  will,  he  would  have  givea 
him  an  equal  share,  2  Mod.  204»  2  Vern.  403.  437.  which 
construction  may  be  said  to  be  making  a  will  for  the  intes- 
tate founded  on  reason  and  good  aense.   So  in  like  mann^t 
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our  statute  of  distributions  in   1T91,  may  be  said  to  be       Pa«ag 

fids. 

making  a  will  for  every  intestate  who  dies  in  this  state,  or  Gadaden  uaA 
in  other  words,  it  was  intended  to  supply  the  omission,  y^^v-^/ 
Suppose,  then,  that  the  intestate  in  this  instance  had  made  a 
will,  is  it  presumable  that  his  affection  for  his  nephew  yohn 
Poaug^  would  upon  his  death  be  extinct  or  buried  with  him 
in  his  grave,  or  is  it  not  more  reasonable  to  suppose,  that  it 
would  have  survived  and  extended  to  his  infant  son  I  most 
unquestionably  it  would  ;  otherwise  you  must  do  violence 
to  die  finest  feeling  of  the  heart*  It  is  admitted  in  this 
case,  that  xijohn  Poaug  the  nephew  had  survived,  he  would 
have  been  entided  to  one-sixth  part  of  the  estate.  Will  the 
court  then  give  such  a  construction  (unless  obliged  by  the 
positive  terms  of  the  act)  as  will  add  misfortune  to  misfor- 
tupe,  in  depriving  the  unoffending  infant,  of  the  share  his 
father  would  have  been  entided  to  ?  It  is  hoped  the  court 
will  not ;  but  be  astute  in  giving  a  construction,  mor^  con-  ^  \ 

sistent  with  the  dictates  of  justice,  and  the  sound  policy  of 
the  act*  In  effectuating  these,  surely  the  court  will  con- 
ceive itself  warranted  in  going  as  far  as  courts  have  done 
with  regard  to  wills,  in  carrying  the  benevolent  intention  of 
a  testator  into  execution.  In  2  Vern.  p.  50,  51.  Crook  v. 
Brookings^  money  was  bequeathed  to  the  testator's  daugh- 
ter Ann  Crew  for  life,  and  if  she  died  in  t-he  life-time  of  her 
husband,  then  to  go  to  the  children  of  her  sister  Leach^  in 
such  shares  as  the  said  Ann  Crew  should  advise  :  some  of 
the  children  of  Ltach  died^  leaving  issue j  and  then  Ann  Crew 
died  in  the  life- time  of  her  husband, making  no  appointment. 
It  was  decreed,  per  curiam^  that  the  mone}'  should  be  dis- 
tributed among  all  the  children  of  Leachy  and  their  represent- 
atives per  stirpes  and  not  per  capita*  It  was  objected  by  the 
counsel,  that  if  Ann  Crew  had  been  living  to  have  made  die 
appointment,  she  must  have  distributed  among  the  children 
of  Leach  then  livings  and  could  not  have  given  away  any 
part  thereof  to  the  child  of  any  one  that  was  dead.  Sednon 
allocatur  per  curiam.  This  decree  was  afterwards  reverse'd, 
but  admitted  by  all  the  judges,  that  where  there  is  no  child^ 
grandchildren  may  take  by  a  devise  to  children^  consistent 
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PoAttg       with  the  apparent  intention  of  the  testator.     In  various 
GadJien  and  cases  again  it  has  been  determined,  that  grandchildren  shall 

others.  ^j^^  under  the  description  of  chiidreny  as  in  4  Vez*  jun^ 
437.  This  has  also  been  decided  in  our  own  courts  of 
equity  ;  which  has  gone  very  far  in  admitting  grandchiUU 
ren^  under  the  description  of  children^  in  loco  parentis^  even 
in  cases  where  such  construction  was  not  supported  by 
any  very  plain  evidence  of  such  intent ;  as  in  the  case  of 
Elliott  and  others  v.  Executors  ofB.  Smith  ;  also  in  the  case 
of  Seaky  v.  Laurens^  Executor  of  Ball;  and  the  case  of 
Drayton  v.  Executors  of  J.  Drayton  ;  all  determined  after 
solemn  argument  in  the  court  of  equity. 

It  is  not  denied  but  that  our  act  of  1791  is  a  remedial 
statute,  made  in  order  to  supply  the  defect  or  omission  of 
intestates  who  neglect  to  make  wills*  In  fact^  it  may  be 
considered  as  making  a  will  for  every  intestate.  If  then 
that  is  a  fact,  which  will  not  be  denied,  then  surely  it  ought 
to  have  the  same  liberal  construction  which  is  given  to  last 
wills  and  testaments.  Admitting  this  to  be  the  case,  it  fol- 
lows, that  all  the  principles  of  the  foregoing  cases  apply  most 
pointedly  to  the  present  case,  and  prove  that  jfohn  Poaug 
the  grand  nephew  ought  to  take,  in  loco  parentis^  the  share 
that  his  father  was  entitled  to.  But  it  is  alleged,  that  the 
same  latitude  of  construction  is  not  allowable  in  construing 
statutes,  as  are  exercised  by  our  courts  in  construing  wiDs^ 
&c.  this  position,  however,  he  thought  not  tenable,  because 
he  conceived  the  same  rules  would  apply. 

It  is  laid  down  by  Plowd.  36. 109.  46r.  and  also  by  Lord 
Cokcy  in  his  rules  for  construing  statutes ;  that  in  order  to 
form  a  right  judgment,  whether  a  case  be  within  the  equity 
of  a  statute,  or  not,  it  is  an  excellent  rule  to  suppose  the 
law  maker  present,  and  that  you  have  asked  him  this  ques- 
tion. Did  you  intend  to  comprehend  this  case  within  the 
intent  and  meaning  of  the  statute,  or  not  ?  and  then  you 
must  give  yourself  such  an  answer,  as  you  imagine  he,  being 
an  upright  and  reasonable  man,  would  have  given  to  the 
question  ;  if  this  be,  that  he  did  mean  and  intend  it  to  be 
within  the  intent  and  meaning  of  the  statute,  then  you  may 
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safely  conclude,  that  such  was  truly  the  intent  of  the  law-       Poang 

ftil8> 

maker ;  for  while  you  do  no  more  than  he  would  have  Gadsden  and 
done,  you  do  not  act  contrary  to  the  statute  but  in  confor- 
mity thereto  :  certainly,  then,  according  to  this  rule  of  con* 
struction,  if  the  same  question  was  asked  here,  the  answer 
would  be,  that  the  legislature  in  this  4th  clause  of  the  act, 
^^  that  children  of  a  deceased  brother  and  sister"  should  not 
be  confined  to  the  immediate  descendants,  but  to  compre- 
hend grandchildren^  and  be  equivalent  to  the  word  issue ; 
which  may  be  legally  presumed  or  evinced  by  collating  or 
comparing  this  4th  clause  with  the  act  passed  16th  of  De» 
cembery  1797,  explanatory  of  the  act  of  1791 ;  and  here  he 
said  it  was  an  established  rule  of  law,  that  all  acts  in  pari 
materia^  are  to  be  taken  together,  as  if  they  were  one  law, 
as  laid  down  by  Lord  Mansfield  in  Dougm  30:  also,  Bac. 
Abr.  new  edit*  vol.  6.  p.  382.  This  amending  act  in  1797, 
declares,  that  in  all  cases  where  any  person  shall  die  intes- 
tate, leaving  neither  wife  nor  child,  nor  lineal,  descendant, 
but  having  a  father  or  mother,  brothers  and  sisters,  one  or 
more,  that  the  estate  real  and  personal  of  the  intestate  shall 
be  equally  divided  amongst  the  father,  or  if  he  be  dead  the 
mother  and  such  brothers  and  sisters,  so  that  such  father  or 
mother,  as  the  case  may  be,  and  each  brother  and  sister 
living  shall  take  an  equal  share,  provided  always,  that  the 
issue^  if  any,  of  any  deceased  brother  or  sister,  if  more  than 
one,  shall  take  among  themselves  the  same  share  which  the 
father  or  mother  would  have  taken  if  living.  Here  it  is 
evident,  that  the  legislature  have  made  use  of  the  word 
issue  as  synonymous,  or  of  the  same  import  with  the  word 
childy  or  children^  or  grandchildren^  and  so  the  4th  clause  of 
the  act  in  1791,  being  in  pari  materia^  relating  to  the  same 
subject,  should  have  the  same  construction  as  meaning 
children  or  grandchildren  ;  this  would  render  them  consis- 
tent with  each  other,  otherwise  the  two  acts  having  different 
meanings  would  render  them  discordant  parts  of  the  same 
system,  and  would  be  making  the  legislature  speak  a  differ- 
ent  language  in  the  two  acts,  without  a  difference  of  reason 
or  causcji'  contrar}'  to  the  maxim  vbi  eadem  ratioj  idem  Jus* 
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Poaug  If  then  it  is  to  be  legally  presumed,  that  it  was  the  intent 

Gadsden  and  ^^  ^^^  legislature,  that  the  term  children  in  the  above  4th 
^)|^^  ^    clause,  should  be  of  equal  import  with  the  term  issue,  there 
will  be  an  end  of  the  question  or  controversy  in  this  case  ; 
for  issue  will  in  its  technical  and  appropriate  significaUon, 
comprehend  grandchildren. 

The  term  issue  is  nomen  coUecttvum,  comprehending  all 
descendants,  unless  there  be  something  express  to  confine 
it*  10  Mod.  376.  Grandchildren  are  entided  and  take 
under  a  bequest  to  issue.  Freeman  v«  Parsley^  3  Fez.  jun« 
421.  1  Vez.  jun.  196.  ^        ^ 

So  under  a  bequest  to  the  issue  of  A.  all  die  descendants 
are  entitled,  and  take  per  capita^  3  Fez*  257.  383. 

He  next  contended,  that  the  legislature  has  not  in  the 
4th  clause  of  the  act  of  17*91,  made  use  of  any  negative 
xvordsy  to  exclude  grandchildren  or  grand  nephews  from 
coming  in  loco  parentis^  or  from  representing  their  parents; 
and  no  purpose  of  inconvenience,  object  of  policy,  or  rule 
of  construction  can  be  answered  by  such  exclusion. 

In  answer  to  Petfs  case,  quoted  from  P.  Wms.  25.  an^ 
the  other  cases  referred  to  by  the  gendeman  in  his  argu* 
ment  in  favour  of  the  petitioners,  they  all  turned  upon  ne^a» 
tive  words  in  the  statute  of  22  and  23  of  Charles  II.  which 
excluded  the  courts  from  any  other  construction,  though 
strongly  inclined  to  do  so,  if  they  had  not  been  restricted 
by  the  prohibitory  words  of  that  statute ;  whereas,  he  said, 
there  were  no  such  negative  or  restrictive  words  in  the  act  of 
1791 ;  it  is  silent  on  this  head,  and  leaves  the  word  children 
open  to  judicial  construction,  which  is  fully  explained  by  the 
words  in  the  act  of  1797.  The  Attorney-General  concluded 
by  saying,  that  he  presumed  the  court  upon  the  present  oc* 
casion  was  at  perfect  liberty  to  give  the  most  liberal  con- 
struction to  an  act  of  distribution,  this  being  pne  of  the  first 
cases  upon  the  subject  which  had  come  fully  before  them. 
That  the  court  of  equit)*  had  been  very  liberal  in  their  con- 
structions upon  wills  and  setdements  in  favour  of  grand- 
children, so  he  hoped  the  common  law  judges  would  find 
themselves  at  perfect  liberty  to  be  equally  so  in  tbeii:  conm 
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struction  of  the  act  in  favour  of  the  grand  nephew  of  the  in-       Poaug 
testate,  and    dirough  him  to  the  present  claimant  Mrs.  Gadsden  and 
Poaug.  ^**'^"' 

'  The  judges  took  time  to  consider  this  case,  and  after* 
vards  th**  opinion  of  the  court  was  delivered  by  Mr.  Justice 
Watif.s,  as  iMllow's  : 

Th-s  qucsijcm  in  this  c.\w\  hesaid,  was,  whether  the  grand- 
child of  a  decea^sed  broihcr  or  sister  of  the  inaistate  was 
entitled  to  a  distributive  share  of  his  estate  in  right  of  re- 
presentation i  Such  a  right  was  claimed  under  the  following 
words ;  *'*'  the  children  of  a  deceased  brother  or  sister, 
'^  (where  there  are  no  lineal  descendants)  shall  take  among 
^  them  respectively,  the  share  ^hich  their  respective  an^ 
^^  cestors  would  have  been  entitled  to,  had  they  survived  the 
^^  intestate*"  It  is  contended,  for  the  claimant,  that  the 
word  children  included  grandchUdrerij  and  a  great  number 
of  cases  were  cited  of  wiUs  and  deeds  in  which  this  word 
bad  been  so  construed,  but  he  could  see  nothing  in  those 
cases  which  ought  to  govern  the  present  case ;  in  all  of 
them,  the  word  children  was  construed  to  me$in  ^^  grands 
'^  children,"  in  order  to  effectuate  the  intentions  of  the 
donors ;  but  they  all  shew,  that  this  was  a  strained  con* 
struction,  and  contrary  to  the  proper  import  of  the  word*  ^ 
It  is  true,  that  the  .intention  of  a  law,  like  that  of  a  private 
deed  of  an  individual  is  to  govern  it ;  but  there  is  a  wide 
difference  between  them  ;  a  law  is  to  be  construed  according 
to  a  general  intent^  and  not  a  particular  one  ;  in  a  deed  or 
will  the  object  is  special,  and  the  court  may  therefore  con* 
trol  or  even  change  the  proper  meaning  of  words.  But  a 
law  contemplates  no  single  case,  its  object  is  general,  its 
construction  therefore  must  also  be  general,  and  not  made 
to  suit  particidar  cases. 

What,  then,  is  the  meaning,  or  general  import  of  the 
word  children  ?  Why  certainly  the  first  descendants.     This  4  Bum,  Begi, 
construction  has  been  given  to  the  same  word  in  the  fir/-  ip^'f^r^^ 
fish  statute  of  ^i^ibutions  ;  and  the  only  difference  be* 
Vol.  II.  Q  9 
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Foang       twcen  that  act  and  oun,  is,  that  die  fint  defines  negatirelf 
Gftdflden  and  the  right  of  represcntaUOB  in  coUaterals,  and  the  last  defines 
othen.       ^j^  ^jgi^^  1^^  affirmative  words.    The  reason  of  the  proviso 

in  the  former,  is,  that  the  preceding  clause  gave  this  right 
without  any  restriction,  and  it  was  necessary  by  a  proviso 
to  limit  the  extent  of  it  ;  but  in  our  act,  the  extent  of  the 
act  is  declared  at  once,  and  a  proviso  was  unnecessary*  By 
this,  the  representadon  of  a  ccdlateral  is  expressly  confined 
to  the  children  of  brothers  and  sisters,  and  there  are  no 
other  words  in  the  act,  which  shew  an  intention  in  the  le- 
gislature to  extend  it  further ;  the  contrary  may  be  very 
lairiy  inferred.  In  making  a  will  for  persons  who  should 
die  intestate,  the  legislature  no  doubt  intended  to  make  sucii 
a  distribution,  as  it  presumed,  would  be  agreeable  to  the 
general  wishes  and  sentiments  of  intestates.  He  said,  he 
believed  that  generally,  persons,  circumstanced  as  the  intes-* 
tate  in  the  present  case  was,  would  not  cany  their  views  of 
distributions  beyond  surviving  brothers  and  sisters,  or  the 
first  descendants  of  those  who  were  deceased.  The  attach- 
ments of  blood  was  much  diminished  to  collaterals  after  the 
first  degree ;  a  man  may  indeed  be  willing  to  put  the  first 
descendants  on  the  same  footing  as  their  parents,  but  a 
grand  nephew  or  a  grand  niece  is  not  usually  regarded  by 
him  as  objects  of  equal  concern,  and  without  some  particu- 
lar cause  for  partiality  towards  them  he  will  not  be  disposed 
to  let  them  share  equally  in  the  division  of  his  esut^.  It 
is  unnecessary,  however,  to  inquire  into  the  reasons  of  the 
legislature  for  limiting  the  distribution  in  this  way ;  the 
words  of  the  act  require  this  construction,  and  we  have  no 
right  to  look  any  further.  The  right  of  property  by  de* 
scent  is  not  a  natural  one ;  it  is  conferred  by  society,  or  de* 
pends  upon  the  regulation  of  law  i  and  we  are  bound  to 
give  effect  to  the  will  of  the  legislature,  without  admitting 
any  speculations  to  the  contraiy. 

It  was  therefore  ordered,  that  the  writ  of  partition 
should  issue,   to  divide  the  intestate's  astale  into  five 
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equil  {NKtts  among  the  petittoners,  agreeably  to- the  prayer       P<^^s 
of  the  petitKHiy  and  that  the  claim  of  Mrs.  Poaug    be  GadMien  voA 

,  oihers. ' 

reiected* 
PreseAt,  GunncE,  Wattes,  Johhson  and  Trbzevan'T. 


Charles  Florian  Met  against  Tunno  and  Cox.  ^^'^'f?* 

CASE  on  a  policy  of  insurance.  Verdict  for  plaintiff.  The  imnred 
iMotion  for  a  new  triaL  to^*  abaniLi 

This  action  was  brought  on  a  policy  of  insurance  on  jj'^,,^  2»^ 
the  brig  Harriet  and  Ann.  bound  to  — -.  On  her  voyace  ture,  UiouA 
outward  she  was  captured  and  taken  into  Jamaica^  where  do  to  imme- 
she  was  libelled  and  acquitted ;  but  an  appeal  was  made  by  the  if  there  it  any 
captors  from  the  sentence  of  the  vice-admiralty  court  in  j^a^  Seoorcring  ° 
Tnaica  ;  in  consequence  of  which^  the  supercargo,  on  board  ^erwISb*^ 
the  vessel  as  agent  for  the  concerned,  was   compelled  to  therefore,  it  is 

°  ^  '  "^  not    too   late 

give  security  for  the  production  of  the  vessel  and  cargo,  or  fortheowneri 

payment  of  the  appraised  value  thereof  to  the  captors,  in  eieetion  to  a- 

case  the  suit  should  be^etermined  in  favour  of  the  appel-  after  a  deX 

iants  before  she  was  finally  delivered  over  to  him.    The  su-  Jf  **ad*miSity! 

percargo,  however,  being  a  stranger  in  Klngstony  and  the  ^^Ji^^M 

plaintiff  having  no  correspondent  to  value  himself  on,  he  EJ«*- 

Was  obliged  to  sell  both  vessel  and  cargo,  and  deposit  the  peal  b  nuide 

proceeds  in  the  hands  of  the   securities   in  order  to  in-  ton,  and  se* 

demnify  them,  in   case   the  determination  should  be  pro-  dei2  to  ^ 

Bounced  in  favour  of  the  captors.     This  was  therefore  a  S^hMwang* 

suit  against  the   underwriters,   as  for  a  total  loss  of  ves-  ^  ^®"*^  *J* 

^  '  cargo,  or  the 

sel  and  cargo,  on  a  valued  policy  for  6,756  dollars,  in  which  *pp»»wi  ^a- 

^  ^  lue     thereof 

the  jury  gave  a  verdict  for  the  whole  amount.     The  pre-  hy  the  claim- 

\  ants   on   get- 

ting possession  of  them,  this  is  not  to  be  considered  as  a  restitution,  only  an  iriterloeutoir 
deeree  ulueh  may  b6  oompsred  to  property  seized  fof  rent  at  common  h  w  and  replevied. 
It  18  not  ooaelusive  or  definitive  on  the  parties  ;  Uic  delsv  and  uncertainty  of  decluop  are 
risks  m'tiSbhk  the  policy. 
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M«^        sent  was  therefore  a  motion  for  a  new  trial  on  thcfiBHowntg 

Tuniio  and     grounds,  VIZ  : 

l8t.  Because  there  was  no  formal  abandonment. 

2d.  Because  the  insured  ought  to  have  made  theit  elec* 
tion  within  a  reasonable  time  after  the  capture^  in  order  ta 
have  given  the  insurers  an  opportunity  of  making  the  most 
of  the  brig  and  cargo,  and  of  sending  on  letters  of  credit^ 
&r.  to  prevent  the  sacrifice  of  the  propertjs  for  one-half,  at 
one*third  of  its  real  value,  as  is  usual  in  ail  such  cases. 

dd.  Because  this  ought  to  be  considered  as  a  partial  and 
not  a  total  loss ;  as  the  vessel  and  cargo  sold  for  4,618  dol* 
lars,  as  per  account  rendered  by  the  supercargo. 

To  this  it  was  replied,  on  the  part  of  the  insu- 
red, in  the  first  place,  that  the  right  to  abandon  in  all 
cases  accrued  on  the  capture  of  the  vessel,  because  then  it 
is,  that  the  object  of  the  voyage  is  defeated  ;  and  of  this, 
the  underwriters  had  due  notice  by  the  first  opportunity 
after  the  vessel  was  carried  into  Jamaica,  l^hat  the  ma- 
rine law  has  prescribed  no  precise  form  or  mode  of  aban- 
donment, as  that  must  always  depend  upon  circumstances 
which  no  man  can  foresee  or  guard  against ;  but  in  the 
course  of  trade,  letters  of  advice  were  considered  as  suffi*' 
cient  notice,  and  of  this  fact  the  underwriters  had  due  no-^i^ 
tice  by  letters  as  soon  as  it  was  practicable  ;  and  from  that 
moment  it  was  incumbent  on  the  underwriters  to  have 
taken  all.  legal  and  necessary  steps  to  obtain  the  discbarge 
of  the  vessel  and  cargo,  but  if  they  thought  proper  to  rely 
on  the  exertions  of  the  supercargo  ;  he  from  that  time  be- 
came their  agent,  and  not  the  agent  of  the  owners  <h^ 
shippers. 

Secondly,  diat  it  was  not  usual  or  customary  for  the  in- 
sured in  foreign  ports  or  places  where  the  underwriteiB- 
have  no  agents,  finally  to  aliandon  the  property  on  capture^ 
and  let  it  go  totally  to  destruction^  but  to  use  all  reasonable 
diligence  to  obtain  restitution  of  vessel  and  cargo^  or  aa 
much  of  it  as  was  possible  ;  and  that  when  the  result  was 
known  it  was  time  enough  to  make  this  election^  because  it 
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VSkft  at  .^uUvperiod  that  the  real  loss  was  imsOly  ascexts^ned ;  Hej 
for  instance,  in  the  present  case  if  the  court  of  admiralt]^  Tmiiio  ani 
had  decreed  the  vessel  and  cargo  to  have  been  g^ven  up  ^^^ 
vrithout  co6t9,  and  there  had  been  no  appeal^  there  would 
only  have  been  a  partial  average  loss,  in  which  case  the 
plaintitl'  could  not  have  abandoned  after  the  event  was 
known  ;  this,  therefore,  shews  the  propriety  of  not  deter- 
mining finally  to  abandon  till  the  result,  was  known*  And 
what  lyas  the  result  in  the  present  case  i  Why,  the  qourt  of 
admiralty  in  jfamcuca  had  decreed,  that  this  vessel  and  car- 
go should  be  delivered  up  to  the  claimants  upon  payment 
of  costs,  from  which  decision  there  was  an  appeal  by  the 
captors ;  whereupon,  and  before  the  vessel  and  cargo  were 
delivered  over  to  the  supercargo,  conditions  were  im- 
posed upon  him,  with  which  ic  was  impossible  for  him  to 
com{^y.  He  was  ordered  and  directed  to  give  security  for 
the  iorthcoming  of  the  vessel  and  cargo,  or  to  pay  the  ap- 
praised value  thereof  in  case  this  appeal  should  be  deter- 
mined in  favour  of  the  captors.  What  was  to  be  done 
under  these  circumstances  ?  Why,  either  to  sell  the  whole 
for  the  most  that  could  be  got  for  them,  or  allow  them  to 
remain^  or  probably  to  perish,  in  the  hands  of  the  marshal  of 
the  admiralty.  He  preferred  the  former  as  the  wisest  and 
best  course  for  the  benefit  of  all  concerned,  and  deposited 
the  proceeds  in  the  hands  of  the  securities  for  their  indem- 
nity, where  it  will  remain  to  abide  the  determination  of  the 
appeal,  and  if  it  should  go  in  favour  of  the  claimants,  the 
money  will  then  be  at  the  disposal  of  the  underwriters* 
Then  it  was  that  the  insured  were  enabled  to  judge  of  the 
whole  of  the  circumstances  of  this  case,  and  finally  to  make 
their  election ;  and  they  did  so ;  and  accordingly  have  gone 
over  against  the  insurers  as  for  a  total  loss,  because  it  was, 
and  is  still,  uncertain,  whether  the  appeal  will  be  determined 
in  favour  of  the  captors  or  the  claimants  ;  and  the  proceeds 
are  dependant  on  that  event ;  which  event  is  within  the 
meaning  of  the  policy,  and  was  one  of  the  principal  risks 
the  insurers  undertook  to  warrant  against  when  they  under^ 
wrote  on  this  policy  ;  and  surely  in  the  whole  of  this  busi^ 
ne^s,  there  has  been  no  unreasonable  delay  or  improper  con- 
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duct  on  the  pan  of  the  agent  or  supercargo ;  and  dna  ap- 
peared so  evidendy  to  the  jury,  that  they  gave  a  verdict  Cor 
the  plaintiff  without  the  least  hesitation. 

Thirdly  and  lastly,  it  was  contended,  that  the  insured 
had  an  undoubted  right  to  abandon  in  all  cases,  whenever 
the  loss  amounts  to  a  moiety  of  the  sum  inserted  in  the 
body  of  the  policy,  which  is  the  amount  covered  by  the  in- 
surance. The  sum  in  this  case,  mentioned  in  die  fd&ey^ 
was  6,756  dollars  ;  the  gross  amount  of  sales  of  vessel  and 
^BTgo  at  Jammca  was  4,61 6  dollars ;  from  which  deduct 
the  costs  of  the  admiralty  suit,  disbuisements  and  other  in- 
cidental charges  at  Jamaica^  as  per  account  rendered  3,219 
dollars,  and  there  would  only  remain  S,389  dollars,  even  if 
the  appeal  should  be  dismissed  ;  leaving  a  clear  loss  of  4,367 
dollars,  considerably  more  than  the  moiety  of  the  summeiw 
lioned  in  the  policy.  It  was  therefore  urged,  diat  the  de^ 
fendants  were  not  entided  to  a  new  trial  on  this  grounds. 

The  Judges  were  unanimously  of  opinioti,  that  die  plains 
tiff  had  a  right  to  abandon  on  the  original  capture  ;  and  that 
this  had  been  determined  over  and  over  again  in  our  couxts^ 
but  it  did  not  follow  that  because  this  was  a  right  which  the 
insured  might  exercise,  that  they  were  bound  in  all  cases  to 
do  it  immediately  after  the  capture  ;  for  it  was  very  much 
for  the  advantage  of  trade,  and  indeed  for  commerce  in 
general,  that  this  right  should  remain  and  continue  until  aU 
prospects  of  regaining  or  getting  back  the  property  were  at 
an  end :  otherwise,  it  would  check  and  put  a  stop  to  aD  those 
laudable  endeavours,  which  honest  and  faithful  men  have 
been  in  the  constant  exercise  of  in  all  parts  of  the  world 
where  captures  are  made,  in  order  to  reclaim  and  obtain  a 
restitution  of  ships  and  cargoes  ;  and  if  die  pursuit  of  diose 
endeavours  were  to  be  the  means  of  debarring  men  of  their 
right  of  eventually  abandoning  the  property  to  the  insurers, 
very  few  if  any  would  give  themselves  any  trouble  about  it 
afterwards. 

That  in  the  present  case,  it  appeared  to  them  that  the 
right  to  abandon  continued  in  the  insured  until  the  sentence 
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or  decree  of  the  court  of  vice-admiralty  m  yammca^  and 
tfiat  it  was  by  lio  means  too  late  to  make  their  electton  to 
abandon  as  soon  as  that  event  was  knovm.  But  in  the  pre- 
sent case,  they  could  not  by  any  means  consider  die  vessel 
and  cargo  as  restored  to  the  datmants ;  for  upon  fhe  ap- 
pend being  made,  she  was  still  sdbgect  to  the  right  of  the 
captors,  and  it  was  possible  it  might  finally  be  given  in  their 
&vour;  and  diis  was  still  a  risk  the  underwriters  were 
liable  to,  supposing  them  only  liable  to  an  average  loss, 
although  firom  the  accounts  produced,  the  loss  exceeded  the- 
one  moiety  of  die  sum  covered  in  the  body  of  the  pcdicy  of 
insurance. 

That  this  order  of  restitution,  howevir,  by  the  .vice»ad- 
mirahy  court  at  Jamaicay  could  be  considered  in  no  odier 
light  than  as  an  interlocutory  order;  and  the  vessel  and 
eaurgo,  and  the  proceeds  thereof,  may  well  be  compared  to 
property  seized  at  common  law  for  rent  and  replevied^ 
which  was  still  liable  to  the  landlord's  demand  ;  although 
the  defendant  had  got  back  the  possession  of  it  till  the  right 
was  finally  determined,  upon  his  giving  security  to  return 
die  property  seized,  or  have  it  forthcoming  to  answer 
die  demand  in  case  die  suit  should  go  against  him. 

The  Judges  were  therefore  all  of  opinion,  that  the  under- 
writers were  liable,  and  that  the  rule  for  a  new  trial  should 
he  diacharged* 

Present,  Griuke,  Waties,  Bay,  Johnson  and  Treze- 

▼A1?T. 
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Columbia  NewELL  WaTON  against  TOLEVER  BOSTWICK* 

Commisakms       MOTION  for  a  ncw  trial. 

mination  of  The  ground  upon  which  thi^  motion  was  made,  was,  that 
Jro«d"^T«iii-  certain  commissions  which  had  been  issued  in  this  cast,  in 
S'*^*ii  ^nSa  ^^^'^^  ^^  examine  wimesses  in  Virgima^  and  also  in  Georgia^ 
«f  the  post-  had  not  been  permitted  to  be  opened,  and  the  depositions 

officeSy    with-  ^ 

oat  any  gnspi-  read  on  the  trial  by  the  presiding  judge  ;  because,  it  did  not » 

«k)iis   of  un-  ^u  ^  ^1  •     .  J  •  -J  •     • 

fiiiniess  about  appear  that  the  commissioners  named  m  said  commissions, 
to^Ve'  o^n^  o^  ^^^  of  them,  had  deposited  the  said  commissions  and  do-^ 
'tio^srarfT"  P^^'^'ons  after  the  examination  of  the  witnesses  in  the  post- 
cvidenee,  ai-  ofEces  in  those  States  to  be  forwarded  on  to  Caroiina ;  by 

though  there  t        •  <•     •      • 

be    no    en-  which  means  the  defendant  was  deprived  of  the  benefit  of 

dorsement  of,  ,  r««  -iitt 

Che  delivery  the  testimony  or  the  witnesses  so  examined,  and  had  a  veiw 
iSnl^br;  diet  against  him. 

conimission- 
cr>     on     the 

back  of  the  In  support  of  the  present  motion,  it  was  urged,  that  the 
on  the  '  commissions  themselves  had  all  imaginable  fairness  idbout 
wV^  'there  t;hem ;   they  had  been  taken  out  of  the  poat-officeat  Edge^ 

legcdf TrfiSl  fi^^  ^y  ^^^  ^^""^  ^^  *®  court,  who  paid  the  postage  for 
Boi  be    pre-  ^fg^  .  and  they  had  each  the  name  and  seal  of  the  €ommis« 

■luncd  ;    and  '  -^ 

that  it  is  fair  gioners  on  the  package,  enclosing  the  commissionA  with  the 
th|d  all  was  interrogatories  and  answers,  &c.  and  no  allegation  of  fraud 
ought  to  have  oi"  foul  play  had  ever  been  suggested.  The  reason  why  an 
S»e**  «omm!*Z  affidavit  had  been  formerly  required  by  a  person  who  rc- 
ewBcuiSo*"  ^f  *^^^^^^  ^^^  commission,  was,  because  they  were  generally 
their  trust  in  entrusted  to  the  care  of  private  persons,  and  often  \o  th^ 

another  state* 

parties  themselves  or  their  agents  ;  and  therefore,  to  guard 
against  frauds  and  fraudulent  practices,  the  oath  of 
some  credible  witness  was  required,  that  the  commission 
had  been  received  from  the  commissioners,  and  had  re* 
mained  unopened  with  such  witness  until  delivered  to  the 
derk  of  the  court.  By  the  rule,  and  present  practice  of 
our  courts,  these  commissions  for  the  purposes  of  des* 
patch,  and  to  avoid  expense,  have  been  ordered  to  be 
transmitted  through  the  channel  of  the  post-offices  throu^ 
out  the  union ;  as  the  post^maaters  are  all  sworn  officers  of 
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th«  government^  who  ciin  have  no  intercat  in  the  matter  in 
Aspute  one  way  or  the  other :  which  mode  of  conveyance 
has  been  thought  to  be  as  safe,  if  not  safer,  than  the  old 
mode  of  forwarding  them  by  a  private  hand  ;  and  although 
the  rule  of  the  court  does  require,  that  a  certificate  shall  be 
endorsed  on  the  back  of  the  commission,  that  it  was  lodged 
in  one  of  the  post-offices  by  one  of  the  commissioners,  yet 
the  name  endorsed  blank  on  the  commission  is  tantamount 
to  such  certificate,  for  it  may  be  filled  up,  or  the  certificate 
wrote  over  the  name  or  names  of  the  commissioner  or  com- 
missioners ;  but  supposing  the  name  of  the  commissioner 
endorsed  blank  on  the  back  of  the  commission  will  not 
bear  this  construction,  no  rule  of  court  here  will  be  binding 
on  a  person  in  another  country  ;  and  it  may  be  imposing  a 
trouble  on  a  man,  which  he  may  not  be  disposed  to  submit 
to ;  at  all  events,  it  is  a  much  safer  mode  of  conveyance 
than  the  old  one,  and  a  better  security  against  frauds. 
The  commissioners  are  men  in  whom  the  parties  on  both 
sides  are  supposed  to  place  confidence  and  trust;  it  is 
therefore  fair  to  presume,  that  every  thing  has  been  done 
by  them  which  ought  to  have  been  done*  Fraud  or  impro- 
per conduct  is  not  to  be  presumed. 

In  reply,  it  was  said,  the  rule  of  court  on  the  subject,  re- 
quired such  a  certificate,  that  the  commissioners,  or  one  of 
them,  bad  deposited  the  commission  in  the  post-office 
abroad  ;  that  this  was  dqpe  to  guard  against  fraud  or  im- 
proper  conduct,  and  that  a  deviation  from  it  might  be  dan- 
gerous to  suitors,  as  it  would  be  opening  a  door  for  the 
admission  of  impositions,  and  practices  inconsistent  with 
justice* 

A  majority  of  the  Judges  present  were  of  opinion,  that 
there  should  be  a  new  trial  in  this  case  ;  and  the  more  espe- 
cially, as  no  fraud  or  improper  conduct  has  been  alleged, 
which  ought  not  to  be  presumed*    With  respect  to  the  rule 

of  court,   it  was  certainly  intended  to  prevent  frauds  and 
Vol.  a  R  r 
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WatoB  imposidons  in  procuring  the  tesdmony  of  witnesses  abroad ; 
BoBtwick.  but  in  cases  where  no  such  fraud  is  alleged,  or  even  sug- 
gested, it  would  be  instFumental  in  working  a  material  in- 
jury to  the  party  to  give  it  a  rigid  construction* 

It  has  been  wisely  said,  that  rules  of  practice  are  made 
for  the  advancement  of  justice;  but  in  cases  where  a  rigid 
adherence  to  them  would  produce  manifest  injustice,  they 
may  be  relaxed  for  obtaining  the  ends  of  justice*  For  aught 
that  appears  in  the  present  case,  the  commissions  in  ques- 
tion may  have  been  deposited  in  the  post-offices  in  Akxan* 
dria,  and  also  in  Georgia^  by  one  of  the  commissioners,  al- 
though there  be  no  certificate  of  it  endorsed  on  the  com- 
missions ;  and  in  the  execution  of  a  trust  it  is  fair  to  pre- 
sume, that  every  thing  which  ought  to  have  been  done  by 
the  commissioners  has  been  done  by  them* 

For  these  reasons,  si  majority  of  the  judges  were  of  opi- 
nion, that  the  commissions  should  have  been  opened,  and 
depositions  read  on  the  trial* 

Rule  for  a  new  trial  made  absolute.^ 

Waties,  Bay  and  Jphnsok,  for  the  new  triaL  Tnzv&- 
VAMT,  contra* 

*  XiteheM^.  Pfttypert^  a^aaeiiom  Camden,    Ancv  trial  w  ordered 
•n  the  same  groandi. 
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William  Key  against  Edmund  Holemak.  ^^im^  * 

ASSAULT  and  battery.     Verdict  for  the   plaintiff.    Noaffidiviu 
Motion  for  a  new  trial  on  the  ground  of  misconduct  in  cehed  hj  the 

V     -  eourt,  or  per- 

the  Jury.  mittcd  to  be 

This  was  a  case  tried  in  Edgefield  AiBXnd,  in  which  the  IT^^^iS, 
jury  gave  a  verdict  for  1,000  dollars,  for  a  most  violent  and  Jljlf^j^^^the 

atrocious  assault.  are  served  on 

BUchjur^miin 

This  was  therefore  a  motion  for  a  new  trial  on  sundry  (or  copies  of 

affidavits  charging  the  jury  who  tried  the  cause  with  mis*  the  rising  of 

conduct.    But  resolved,  by  all  the  Judges  unanimously,  order^^^hir 

that  this  court  will  not  receive  or  hear  such  affidavits  read  {**t^   •J^^L 

nave    an   op- 

against  jurors,  unless  the  affidavits  or  copies  of  them  had  portunit;r    of 

been  served  upon  the  jurors  before  the  rising  of  the  court,  themaeiveion 

in  order  that  they  might  have  an  opportunity  of  exculpating 

themselves  on  oath,    which  has  been  determined  in  this 

court  in  a  variety  of  cases ;  and  that  this  rule  was  the  same 

in  civil  cases  as  in  criminal  ones ;  otherwise,  no  verdict 

would  be  secure  from  subsequent  attacks ;  besides,  it  would 

be  opening  such  a  door  for  perjury,  which  could  not  be 

closed,  by  all  the  caution  and  circumspection  of  our  courts 

of  justice. 

Rule  for  new  trial  discharged. 

■ 

All  the  Judges  present. 
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f^harfettnn  MaTHEW  O'DrISCOLL  aj^oinst  MaURICE  ViAR». 

TaTcrn  iiccn-*     THIS  was  a  qui  tarn  action,  which  was  submitted  to  the 
•eg  for  biiiiaH  court  Oil  a  sMcial  verdict* 

tahlea.        ^o 

fend  to  ivnk«i«  The  verdict  found  substantially,  that  the  defendant  kept 
%y  tf)Tciei?«  A  tavern  near  a  place  called  the  Cypress^  on  the  Orangcturgk 
i  *L.oM7n  ^^^y  '^  *^''  George"*  Parish,  Colleton  dUtrict,  under  a  U- 
th«  different  cease  granted  by  the  commissioners  of  the  highways  of  the 
tine  «tHte,  Dp-  said  parish^  and  not  under  the  hand  and  seal  of  the  clerk  t^ 
Metuiation  of  thesoid  district^  in  which  the  defendant  resides ;  and  there- 
•lonert  ™'^  f^^  submitted  the  point  to  the  court,  whether  the  license 
kighwars^imH  ^^  ^^^^  ^  ^^ '  ^"^  ^^  eooctuded  in  Ae  usual  man* 

wt     by /the  flcr,  &€. 
commission-  ' 

et^     tliem- 
MvcB,   or  o» 

tiief    pcnoB       Mr.  Oieves^  for  the  plaintiiT,  argued,  that  the  tavern  li« 

•ctioff   under  i  ■  t  .   . 

their    autho-  cense  m  question  was  not  agreeable  to  the  general  bw 
^^'  upon  that  subject.     That  the  second  clause  of  the  act  of 

1784,  enacts,  that  two  or  more  of  the  majpstrates  for  the 
respective  districts  of  the  state,  are  authorized  and  required 
on  every  Easter  Monday^  and  on  the  first  Monday  in  ^tf> 
gust  in  every  year,  to  grant  certificates  and  recommendi^ 
tions  to  any  persons  in  their  respective  districts,  fit  and 
qualified  to  keep  a  tavern,  inn,  ordinary,  punch  or  ale« 
house,  or  billiard -table,  or  to  retail  strong  liquors  ;  and  the 
persons  to  whom  such  certificates  and  recommendations 
are  so  given,  are  required  to  produce  the  same  to  the  cleriL 
of  the  court  of  sessions  of  the  district  in  Mrbich  they  reside, 
who  is  authorized  and  required  to  make  out  a  license  un- 
der his  hand  and  seal  for  that  purpose.  And  any  person 
keeping  such  tavern,  or  inn,  without  such  licence,  shall  pay 
J'nbiic  fAiv9  sui^  forfeit  the  sum  of  50/.  sterling,  one-half  to  any  person 
^^'  who  should  inform  and  sue  for  the  same,  and  the  other  half 
to  the  state. 

That  although  several  acts  of  assembly  were  passed 
afterwards,  regulating  tavern  licenses,  yet  the  act  of  1784 
regulated  this  point  till  the  year  1780. 
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The  53d  dause-of  the  county  court  act  in  1785,  gave  the     VDnMA 
power  (>f  granting  tavern  licenses,  &c.  to  the  judges  of  the       yiard. 
county  courts,  who  were  also  authorized  to  take  bonds  for   ^^^^V^^/^ 
the  good  behaviour  of  tavern-keepers,  and  generally  to  do 
all  other  matters  incident  to  the  8ud  business.     But  this 
clause  in  the  act  of  1785,  made  .no  alteration  in  the  districts  PubUcLtms 
where  c6unty  courts  had  never  been  established*     An  act  ^^ 
passed,  in  1789,  imposing  a  tax  on  tavern-keepers  for  the  use 
of  die  counties  where  county  courts  were  established;  and 
in  the  same  year,  another  act  passed,  giving  the  power  of 
granting  tavern  licenses,  &c*  to  the  commissioners  of  the 
roads  and  bridges,  in  the  parishes  and  districts  where  no 
county  comts  were  estaUished,  and  the  moneys  arising 
therefrom  was  given  for  the  repairs  of  roads  and  toidges 
within  the  same. 

That  the  act  of  1799,  after  abolishing  the  county  courts, 
declares,  that  the  commissioners  of  the  roads  throughout 
the  state,  or  a  msyority  of  them  in  their  respective  districts^ 
should  thereafter  have  full  power  and  authority  to  order  H* 
censer  to  be  granted  to  proper  persons  to  keep  taverns,  &c* 
and  to  retaH  spirituous  liquonl,  and  also  to  keep  billiard-  See  page  54 
tables ;  which  Ucenses,  xv/ien  oidered^  should  be  granted  and  December^ 
delivered  out  agreeabhf  to  tauK  He  then  contended,  that  ^ 
although  the  act  of  1789,  took  away  the  po)ver  from  the 
magistrates  of  the  districts,  to  recommend  fit  and  proper 
persons  to  keep  taverns.  Sec*  and  gave  it  to  the  commission- 
ers of  the  roads,  who  were  authorized  by  the  latter  act  to 
grant  them  ;  yet,  the  act  of  1799  restored  the  former  itie* 
thod  of  granting  them  by  the  clerks'  of  courts  of  sessions, 
in  the  different  districts,  and  only  authorized  the  com- 
missioners of  the  roads  to  recommend,  or  to  make  an  order 
that  the  licenses  should  'be  made  out  to  fit  and  proper  per^ 
sons,  whidi  was  onh^  giving  thsm  the  same  powers  which 
the  magistrates  had  by  the  act  of  1784 ;  for  the  words,  t9 
^rder  licenses  to  be  granted^  cannot  be  construed  to  mean 
more  than  to  recommend,  or  direct  them  to  be  granted,  to  fit 
and  proi)er  persons  agreeab/y  to  law^  upon  the  production  of 
such  recommendation*    What  law  i  It  cannot  surely  mean 


r 
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O'DriscniL  the  law  of  1789,  because  that  act  gave  the  commissioners 
Tiard.  the  powcr  of  granting  these  licenses  themselves,  and  there- 
fore it  was  a  needless  and  unnecessary  act,  to  recommend 
persons  to  themselves,  and  of  whose  fitness  they  were 
themselves  to  judge  and  ultimately  to  determine.  If  it 
does  not  refer  to  that  law,  it  must  then  mean  some  other 
law  or  act,  and  there  is  no  other  law  upon  the  subject  but 
the  law  of  1784,  which  prescribes  the  mode  of  grandng 
tavern  licenses  by  the  clerks  of  the  district  courts  ;  to  that 
act,  then,  the  law  of  1799  must  refer,  as  the  rule  to  be  re- 
sorted to  in  granting  these  licenses  ;  and  the  reason  of  the 
thing  speaks  strongly  in  favour  of  such  a  construction,  first, 
because  the  commissioners  of  the  high  roads  have  the  most 
general  and  extensive  acquauntance  with  persons  living  on 
the  high  roads,  and  are  the  best  judges  of  proper  stages  on 
such  roads,  and  where  public  houses  are  or  ought  to  be 
kept ;  so  far  then  in  favour  of  their  giving  the  necessary  re- 
commendations ;  and,  secondly,  because  the  clerks'  offices  in 
the  different  districts  being  public  offices,  and  fixed  and  sta- 
tionary, they  are  the  fittest  places  for  deposidng  the  bonds 
and  securities  for  the  good  behaviour  of  tavern-keepers,  &c^ 
and  the  clerks  being  men  in  the  regular  habits  of  business, 
they  are  the  fittest  persons  to  take  and  recotd  all  bonds  and 
licenses;  and,  lastly,  being' in  the  centre  of  each  district, 
they  are  most  convenient  for  all  persons  to  resort  to  in  or- 
der to  carry  on  prosecutions  for  neglects  or  misbehaviours ; 
and  the  originals  are  always  conveniendy  at  hand  within 
reach  of  the  courts  of  justice,  to  support  and  maintain  such 
prosecutions  when  necessary. 

Mn  Ward^  for  defendant,  contended,  that  the  act  of  1789 
virtually  repealed  the  act  of  1784,  and  transferred  the  right 
of  recommending  fit  and  proper  persons  for  keeping  taverns, 
&c.  from  the  magistrates  to  the  commissioners  of  the  high- 
ways }  and  in  like  manner,  the  power  of  granting  licenses 
from  the  clerks  of  the  courts  of  sessions,  and  united  the 
whole  power  of  judging  of  the  characters  of  the  persona 
who  were  to  be  licensed,  and  of  granting  the  licenses  ;  and 
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diese  powers  were  accordingly  exercised  by  them  for  the  o'DriiecAi 
space  of.  ten  years,  when  the  act  of  1799  passed.  In  this  y/^ 
latter  act,  the  power  of  nomination  and  recommendation  is 
8tiU  retained  to  the  commissioners  of  the  roads,  but  the 
power  of  making  the  licenses  is  still  to  be  under  their  con- 
trol, and  subject  to  their  orders  and  directions,  and  may 
well  be  construed  to  mean  the  clerk  of  their  board,  so  as 
to  give  them  the  whole  and  sole  direction  and  management 
of  taverns  and  billiard- tables,  &c.  &c* 

The  Judges  expressed  their  concern,  that  the  clause  in 
the  act  of  1799  was  so  obscurely  penned,  that  it  was  really 
difficult  to  tell  what  the  true  intent  and  meaning  of  the  le* 
gislature  was  \  whether  it  was  to  restore  the  old  method  of 
granting  tavern  licenses  by  the  clerks  of  the  courts  of  ses- 
sions in  the  districlts,  as  established  by  the  act  of  1784,  or 
to  retain  it  under  the  sole  authority  of  the  commissioners  of 
the  highways,  as  directed  by  the  act  of  1789  ;  one  thing, 
however,  is  certain,  that  their  intention  was  to  retain  the 
power  of  nominating  and  recommending  fit  and  proper  per- 
sons for  keeping  public  houses  in  the  hands  of  the  commis- 
sioner of  the  roads,  instead  of  restoring  it  to  the  magistrates 
who  formerly  possessed  it ;  but  the  difficulty  was,  in  deter- 
mining who  were  the  persons  to  make  out  and  issue  these 
licenses  to  publicans  of  every  description.  It  is  to  be  ob- 
served, that  the  act  of  1784  is  a  public  law  in  aid  of  the 
revenue  of  the  state ;  it  fixes  the  mode  and  manner  of 
making  out  these  licenses,  and  designates  the  clerks  of  the 
courts  of  general  sessions  of  the  peace,  as  the  proper  per- 
sons for  that  purpose.  It  also  fixes  and  ascertains  the  fees 
to  be  paid  upon  every  license,  and  likewise  imposes  a  pe- 
nalty for  breach  of  the  law ;  both  the  acts  of  1789  and  1799 
are  silent  on  all  those  points.  The  judges,  therefore,  were 
of  opinion,  that  it  was  best  to  make  some  fixed  and  certain 
law  upon  the  subject  the  rule  of  their  decision,  rather  than 
to  speculate  upon  new  principlts,  which  were  in  their  nature 
hypothetical ;.  as  that  the  clerk  of  the  board  of  commission* 
^rs  of  highways  was  meant  and  intended  as  the  proper  per- 
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WMmM  sons,  to  make  out  tavern  licenses,  &c.  who  were  persons 
Vkrd.  unknown  in  law,  and.  altogether  dependant  on  the  wiii  of 
the  commisioners  of  highways  for  their  appointment  and 
continuance  in  office,  and  who  were  removable  at  their 
pleasure  ;  they  therefore  thought  it  the  safest,  and  best  way, 
to  make  the  law  of  1784  the  rule  of  their  decision,  which 
was  the  only  general  law  in  force  which  fully  embraced  this 
subject*  They  were,  therefore,  unanimously  of  opinion,  that 
the  clerks  of  the  general  sessions  of  the  peace,  in  the  differ^ 
ent  districts  through  the  state,  (in  pursuance  of  the  orders 
and  recommendations  of  the  commissioners  of  the  high 
toads  in  each  district,)  were  the  proper  persons  to  make  out 
and  issue  all  those  licenses,  and  to  receive  and  account  for 
the  fees,  &c*  I'he  clerks'  offices  were  public  ones,  where  all 
the  recommendations  are  to  be  filed,  and  all  recognisancea 
and  securities  for  good  behaviour  are  to  be  taken  and  depo- 
sited, and  all  other  documents  are  preserved,  which  go  to 
the  maintenance  of  peace  and  good  order  in  the  community, 
and  where  all  prosecutions  are  carried  on,  and  penalties  re- 
ceived for  breaches  of  the  law. 

The  p09tea  was  therefore  ordered  to  be  delivered  to  the 
plaintiff,  that  judgment  might  be  entered  up  in  his  favour. 

Present,  Grimxe,  Watxes,  Bat,  Johnson,  Rahsay  and 
Trezeyant. 
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Executor   and   Executrix  of  Sarah   Harth,   deceased,   ,^/^f'/^'ff,, 
against  William  Heddlestone. 

TROVER  for  sundry  ncCToes,  tried  at  Georgetown^  The  aaje  by 
before  Trezevant,  J.    Verdict  for  defendant.  Motion  tor  tmtor  of  Hny 

.  i»arl    of    llic 

new  trial.  mtcsuie's 

Defendant  claimed  nnder  a  bill  of  sale  from  an  adminis-  ^^t!-ia    "foV 
trator  of  an  estate,  who  had  sold  the  negroes  in  dispute  Jj^^UJ*'"^^  ^l 
without  permission  from  the  ordinary,  or,  in  other  words,  ^^  ""'l,  !5* 
had  not  conformed  to  his  directions ;  and  the  question  was,  such  iutiniiii.5- 
whether  a  sale  by  an  administrator  without  the  permission  have  had  no 
of  the  ordinar}',  was  good  or  not  ?  Upon  the  trial  it  was  the*^  oi-uhiary 
urged,  that  the  19th  clause  of  the  executors'  law  of  1789  ^JJ,^;^^^  »""'^^ 
required,  **  that  when  it  should  be  requisite  to  make  sale  of 
*^  the  intestate's  personal  estate,  for  payment  of  debts,  for  a 
^^  division,  or  to  prevent  the  loss  of  perishable  articles, 
^^  application  should  be  made  to  the  court  of  the  county,  or 
**  ordinary,  for  an  order  for  sale ;  whereupon,  the  court 
*^  or  ordinary,  might  grant  or  refuse  such  order,  regulating 
^  the  time,  place,  and  credit  to  be  given,  in  such  manner  as 
**  to  do  justice  to  all  persons  concerned  therein."  And  this, 
it  was  contended,  made  it  necessary  to  obtain  such  order 
before  any  administrator  could  make  sale  of  any  part  of  nn  ' 
intestate's  estate. 


To  this  it  was  argued,  that  this  was  a  regulation  which 
did  not  alter  the  law  at  all  upon  the  subject,  but  was  a  pro- 
ceeding merely  in  favour  of  an  administrator,  and  to  lessen 
or  divide  his  responsibility  with  the  ordinary,  in  case  fault 
should  be  found  with  his  conduct  at  any  future  day,  by  any 
person  interested  in  a  distributive  share  of  said  estate ;  or  at 
all  events,  to  shew  that  he  meant  and  intended  to  make  the 
most  of  the  estate  for  those  interested,  in  case  he  should 
ever  afterwards  be  called  to  account  for  it.  But  that  it  did 
not  in  any  degree  affect  the  right  at  any  sale,  of  any  bonajidc 
purchaser,  where  no  such  order  had  been  obtained. 

Vol.  II.  S  8 


322  CASES  DETERMINED  IN  THE  STATE 

Executor,  kc.       The  presiding  Judge,  in  charging  the  jury,  told  them, 
V  that  an  administrator  might  take  upon  him  to  sell  the  pci> 

HedcUestonc.  gQj^^i  estate  of  the  intestate  if  he  thought  proper,  without 
permission  from  the  ordinary  ;  and  that  his  bill  of  sale  was 
valid  to  the  purchaser,  who  would  be  protected  in  the  pur* 
chase*  That  there  was  nothing  in  the  executors*  law 
(clause  19th)  which  took  away  the  powers  given  by  law  to 
administrators  on  this  head,  to  dispose  of  the  goods  and 
chattels  of  the  intestate.  That  an  administrator  was  charge- 
able with  a  deceased  man's  estate,  the  moment  he  qualified 
and  took  upon  him  the  burthen  of  the  administration,  and 
an  action  would  lie  against  him  in  the  same  manner  as 

Ofice  of  Ex'  against  an  executor  ;  and  he  is  bound  to  pay  off  the  debts 
'  "^  '  of  the  deceased  in  the  same  manner,  as  far  as  the  effects  of 
the  intestate  will  extend.  That  the  administrator  has  a 
special  property  in  the  goods  of  the  intestate,  and  he  may 
do  all  acts  which  are  incumbent  on  an  executor  to  perform ; 
he  may  sell  all  kinds  of  goods  which  are  in  their  nature  pen 

2  7ia<r.  Mr.  fishahlcy  or  which  inight  be  worse  for  keepings  or  for  pay- 

i  Hott.  910.  ment  of  debts ;  there  was  nothing  in  this  act  which  took 
away  any  of  the  powers  vested  in  an  administrator  by  law, 
and  it  would  be  a  most  dangerous  thing  to  take  them  away 
by  construction  or  implication  ;  it  would  be  against  every 
principle  of  the  common  law.  The  law^  he  observed,  was 
very  favourable  to  sales  made  to  fair  and  bona  Jide  purcha- 
sers of  property,  at  those  kinds  of  sales  made  for  the  benefit 
of  deceased  men's  estates  by  administrators,  and  therefore 
it  is  laid  down,  that  if  the  ordinary  grants  administradon  to 
a  stranger,  and  the  next  of  kin  sues  oqt  a  citation  from  the 
spiritual  court  to  have  the  administration  revoked,  and 
pending  the  suit  the  administrator  sells  goods  to  defeat  the 
next  of  kin,  and  then  letters  of  administration  to  the  stnuir 
Tm/.  OMce  ger  are  revoked  and  naade  null  by  sentence ;  yet,  in  this 

374        ^'^  case,  the  sale  made  by  the  administrator  is  good  and  valid 
in  law, 

*  The  jury  in  conformity  to  the  judge's  charge,  found  a 
verdict  fpr  fhe  defendsfnt  m  flavour  of  the  ^akt    TUS| 
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dierefore,  was  a  motion  for  a  new  trial  on  the  ground  of  Executor, ke. 
misdirection,  and  as  a  verdict  against  law.  ^     ^ 


V. 

Heddlcflttme. 


The  Judges  after  hearing  arguments  in  favour  of  the 
motion,  thou^t  it  unnecessary  to  hear  arguments  against 
it,  as  they  were  unanimously  of  opinion,  that  the  legal  prin- 
ciples laid  down  by  the  presidbg  judge  to  the  jury  were 
perfecdy  correct,  and  therefore  refused  the  new  trial* 

Rule  discharged* 

All  the  Judges  present. 


Mathew  O'Drzscoll  against  William  M^CanT3.        Charlcitm 

J)i9tnc(,lWU 

THIS  was  an  action  to  recover  the  penalty  under  the  no  eo«ts  ai- 
act  of  assembly,  for  cutting  a  rice  dam  contrary  to  law.  a  ^^^oKcub^ 
Penalty  KXV.    Verdict  for  defendant.  ITctfonfforrt^' 

This  suit  was  commenced  under  the  act  of  assembly  i>«;ffit  o^  the 

^    pablic. 

agunst  cutting  rice  dams,  except  under  certain  regulations 
mentioned  in  the  act,  under  the  penalty  of  100/.  one-half  to 
the  informer,  the  other  half  to  the  state  ;  in  which  the  jury 
gave  a  verdict  for  defendant*  On  signing  this  judgment, 
k  was  moved  to  tax  the  costs  against  the  prosecutor,  for 
vexing  the  defendant  without  lawful  cause  of  action,  which 
was  refused,  and  the  cause  came  before  the  court  by  way  of 
appeal  from  the  prothonotary  of  Charleston  district. 

After  hearing  arguments,  the  court  refused  to  allow  the 
costs  in  a  qtd  tarn  action  for  the  benefit  of  the  public,  ob« 
serving,  diat  no  man  would  bring  actions  or  prosecutions 
fer  the  public  good^  if  he  was  liable  to  be  mulcted  in  costs 
in  case  of  &ilure,  unless  it  was  a  most  wanton  abuet  of 
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tyDrimtia    «ich  an  action,  or  where  there  were  no  grounds  or  probable 


Si'CtniM.     cause. 


Rule  for  taxing  costs  dismissed* 

Present,  Grimke,  Waties,  Bat  and.JoHHs(h^^ 


(7iai!esfon 
*  OistiittyliiOl. 

Kpdorsemeiit 
of  a  note  ill 
)jait,    and  af- 


Hudson  Hughes  against  Benjamin  Kiddell. 

MOTION  for  a  new  triah 

This  was  an  action  against  defendant  as  endorsor  on  ft 
It'sKhie!*  not  "^^^  of  hand,  in  which  there  was  a  verdict  for  defendant* 
tlj  !!t?  *■  '^  The  note  of  hand  in  question  was  given  by  David  Bush^  of 
doi-sor.  Camden^  to  the  defendant  Kiddell^  for  473^  sterling.  Kiddeli 

afterwards  made  the  following  endorsement,  viz :  ^*  I  assign 
*^  over  to  Hudson  Hughes^  the  sum  of  1,930  doUars  and  50 
4-  "  cents^  as  part  of  this  7iote  of  hand. 

*^  Sigtijfd^  "  Benjamin  Kiddell." 

Afterwards  he  made  another  endorsement,  and  assigned 

over  the  residue  of  said  note.    (Signed,  Benjamin  Kiddell^ 


Mr.  Ford^  for  the  mbtion,  contended,  that  both  these  en- 
dorse  ments  ought  to  be  taken  together,  and  considered  as 
one  endorsement,  as  it  appeared  to  be  one  transaction, 
done  at  the  same  time,  on  the  same  day,  and  made  to  the  ' 
same  person.  He  admitted,  that  an  endorsement  of  part 
was  not  good,  but  that  the  two  parts  in  this  case,  to  the. 
same  person,  made  the  whole  good  ;  and  as  such,  the  court 
was  bound  to  give  it  a  reasonable  and  liberal  construction, 
as  it  would  not  subject  the  party  to  different  actions ;  which, 
was  the  reason,  why  the  law  of  merchants  would  not  admit 
of  the  splitting  up  contracts,  and  allow  of  different  endorse* 
ments  on  bills  and  notes. 
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Mn  Pringlty  in  reply,  contended,  diat  from  the  very  na-      Hughes 
ture  of  the  transaction,  it  must  have  been  the  intention  of      Kidcicii. 
the  defendant  to  restrain  the  negotiability  of  this  note,  as    v^^v'^*' 
j^ell  as  to  exempt  himself  from  responsibility ;  taking  these 
endorsements  either  severally  or  jointly,  they  amount  to  no 
more  than  a  bare  authority  to  receive  the  money,  or  a  relin* 
quiahmentof  the  defendant's  right  to  the  note*  It  is  not  ex- 
pressed for  value  received,  so  as  to  raise  an  implied  assump- 
tion at  law  ;  but  the  law  is  clear  that  an  endorsement  for 
part  is  bad*     Bculey  on  Bills^  34. 

For  if  it  were  allowable  for  a  man  to  endorse  for  part, 
he  might  endorse  IQO  dollars  to  A.  another  100  to  B,  and 
so  on  ;  and  by  that  means,  defendant  might  b«come  liable  to  ^    ^  ■^'' 

twenty  different  actions  on  the  same  bill.     For  these  rea-  *  *" 

sons,  and  to  guard  against  this  monstrous  inconvenience, 
the  law  of  merchants  has  established  it  as  a  rule,  that  a  bill  f 

cannot  be  endorsed  for  part.    Cwin.  on  Billsj  57* 

Now  it  is  clear,  from  the  gentleman's  own  acknowledg- 
ment, that  the  first  endorsement  for  1 ,930  dollars  and  50  cents 
in  part,  is  bad  ab  initio  ;  and  if  so,  then  the  subsequent  en- 
dorsement for  the  residue  never  can  give  the  first,  leg^  ^ 
validity ;  as  it  is  most  evident  to  reason  and  common  sen^ 
that  two  vitious  or  bad  endorsements  Can  never  constitute 
a  good  whole  endorsement* 

The  Court  J  after  hearing  the  arguments,  refused  to  grant  a 
new  trial,  on  the  ground  that  an  endorsement  for  part  of  a 
note  or  bill  is  bad*  Lex  Mcrcatoria^  445*  Carth.  466*  And 
if  so,  then  two  vitious  endorsements  can  never  cgnsthuJie  a  .'■'  ^ 

good  one*  '  »  ' 

« 

Rule  discharged* 

Present,  Grimke,  Waties,  Bay  and  Johnsok, 
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Cohmbia  STEPHEN  BkoWK  ajrmrut  LeWIS  CoLLINS. 

4    A  defendant         MOTION  tO  SCt  aSlde  a  DODSuit. 

U  never  to  be 

called  opoiito  This  was  a  case  from  Camden^  on  a  summaiy  process, 
ny  a  debt  on  in  which  the  defendant  had  been  called  upon  by  Mr.  Mathis^ 
fummA^ro^  the  |daintiff 's  attorney,  to  declare  on  oath,  whether  he  owed 
^e '  u^tifr'n  ^^  ^^^  ^  question,  or  not.  And  resting  on  what  he  sup- 
right  to  reiort  posed  to  be  the  rule  under  the  authority  of  Dillon  and 

to     equitable  /  ' 

princi^ie^       M>Cu^8  case,  (onlff,  p.  280.)  was  not  prepared  with  any  odier 

a  plain  reroe-  kind  of  evidence  to  support  his  demand*    Upon  which,  the 

va  common  p,,^-^jjug  Judge  ( Jobnson)  ordered  the  plaintiflP to  be  non« 

suited,    lliis  was  therefore  a  motion  to  set  aside  this 

nonsuit. 

f  Sedper  Curiam^  unanimously,  the  pUuntiiTs  attorney  has 

mistaken  the  authority  of  the  case  of  DiBon  and  I^Cue  en* 
tirely.  In  diat  case  it  was  determined,  that  if  the  defend- 
ant wanted  the  benefit  of  the  plaintiff's  oath,  (if  he  had  no 
other  testimony  to  support  his  defence,)  he  might  call  upon 
e  4f^  plaintiff  to  answer  on  oath,  in  nature  of  a  cross-bill  in 

>equity,  to  any  necessary  point,  upon  a  regular  nodce  in 
writing  for  that  purpose,  and  stating  the  points  he  meant  to 
examine  him  upon ;  but  it  was  never  contemplated  by  diat 
decision,  that  a  plaintiff  had  a  right  to  call  upon  a  defendant 
in  the  first  instance,  to  acknowledge  or  deny  a  debt  or  de- 
mand against  him  ;  it  would  be  contrary  to  every  rule  of 
the  common  law ;  and  it  is  a  well  known  maxim,  that  equi- 
\  *  tabk  principles  are  not  to  be  resorted  to,  where  a  party  has 

his  plain  remedy  at  common  law. 


1 


Let  the  rule  for  setting  aside  the  nonsuit  be  discharged, 
and  the  decision  of  the  presiding  judge  stand  confirmed. 

All  the  Judges  present. 


ir 
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Setr  Strange  agaimt  William  Evans.  ,C9kmhta^ 

'     1801. 

CASE  from  Union  district.  An  imimri. 

Motion  to  reverse  the  decision  of  the  circuit  court.  to  plead  ^t\ 

This  was  a  case  upon  a  summary  process,  in  which  de»  utK^tolbeiijl 

fendant  had  regularly  entered  an  appearance,  and  claimed  i^^a^nm^ 

an  imparlance  to  the  second  court,  but  the  presiding  judge  |2||^|p^^^ 

f  Grimke)  refused  to  allow  it  Plaintiff  then  went  on«  proved  coune,  ^upon 

^  1.1  1  anappearancc 

his  case,  and  got  judgment ;  and  this  was  a  motion  to  re*  entered,  tho* 
verse  the  decision  of  the  circuit  court  at  Unton  district.         Ue    Bounds 

either    party 
may        have 

In  support  of  the  motion,  it  was  urged,  that  under  the  p*^®  ^JSa^! 
fourth  ckdse  of  the  circuit  court  act  of  1789,  the  plMnti6F 
was  entided  to  it  a^  a  matter  of  right,  lliis  clause  declares, 
^*  that  all  process  issuing  from  said  circuit  courts  shall  be 
^^  returnable  to  the  next  court,  and  that  all  proceedings  should 
<'  be  made  up  thereon  and  ready  for  trial  at  the  next  court 
<^  after  *^  and  that  it  had  been  the  practice  of  the  circuit 
courts  to  allow  imparlances  in  all  cases  where  appearances  « 

had  been  regularly  entered,  under  the  authori^  of  the 
above  clause,  which  is  general  in  its  nature,  and  not  con- 
fined to  any  particular  class  of  proceedings  in  our  courts  of 
judicature,  and  extended  to  cases  on  summary  process,  as 
well  as  to  cases  on  mesne  process. 

To  this  it  was  replied,  on  behalf  of  the  plaindff,  that  the 
above  recited  clause  only  extended  to  and  meant  cases  on 
mesne  process,  which  were  generally  cases  of  importance, 
and  where  all  the  proceedings  were  in  writing,  and  the 
pleadings  in  due  form  of  law.  In  all  such  cases,  ^tbe  act  al- 
lowed an  imparlance  in  order  to  give  the  pardes  an  oppor- 
tunity of  drawing  up  and  preparing  their  pleadings,  and 
filing  them  within  the  rules  of  court,  and  in  many  cases  of 
intricacy  and  doubt,  justice  could  not  be  done  without  such 
indulgence^ 


^? 
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Strange  But  in  cases  on  summary  process,  which  were  generally 

ETans.  for  small  sums,  and  determined  by  the  court  without  the  in- 
tervention of  a  jury,  and  where  all  the  pleadings  were  ore 
tenus^  and  where  parties  were  heard  on  both  sides,  without 
reducing  them  to  legal  form,  this  indulgence  was  not  neces- 
sary ;  and  so  far  from  being  in  furtherance  of  justice,  it 
would  only  amount  to  a  delay  of  justice.  That  as  to  the 
.practice  of  the  circuit  courts  on  the  construction  of  the  above 
clause,  some  judges  had  conceived  themselves  bound  by  the 
law  to  allow  the  imparlance,  while  others  again  refused  it, 
so  that  it  had  really  been  fluctuating  and  uncertain  ;  but  the 
best  rule  was,  to  give  the  clause  such  a  construction  as 
would  rather  expedite  than  delay  justice* 

The  Judges  had  been  aware  of  the  uncertainty  and  doubt 
which  had  prevailed  occasionally  in  our  courts  oh  this  point 
of  practice,  and  indeed  of  the  contradictory  decisions  which 
had  at  different  times  been  made  upon  it;  and  expressed 
their  surprise,  that  some  case  had  never  been  brought  up 
before  to  the  court  of  appeals  to  have  it  settled.  They  were, 
therefore,  glad  of  an  opportunity  of  putting  this  point  at 
rest.  Three  judges,  Grimke,  Jobnson  and  Trezevant, 
were  of  opinion^  that  no  imparlance  ought  to  be  allowed  as 
a  matter  of  course  in  summary  process  cases,  as  the  very 
nature  and  design  of  the  clause  in  the  act  of  1789,  giving 
the  court  this  jurisdiction  in  small  cases,  intended  that  the 
determinations  should  be  speedy,  and  that  the  parties  should 
not  be  hung  up  or  delayed  in  these  summary  causes  ;  but' 
that  where  justice  required  it,  the  courts  would  always  al- 
low either  party  to  put  off  such  a  case,  upon  reasonable 
grounds  shewn,  as  in  cases  at  issue  on  mesne  process. 

Mr.  Justice  Waties  said,  he  had  formerly  been  in  the 
habit  of  allowing  this  imparlance,  but,  upon  mature  consi- 
deration, he  thought  the  opinion  of  the  majori^  of  his 
l^-etbren  was  the  mo:»t  correct  one* 


OP  SOUTH  CAROLINA,  IK  THE  YEAR  180i.  3S9    i^ 

Bat,  Justice,  absent  at  the  argufaent,  but  afterwards  ao-  atnage 
corded  with  bis  brethren,  although  he  also  had  been  in  the  K,A„a, 
habit  of  allowing  the  imparlance,  as  he  had  known  it  fm^ 
quendy  i^wed  while  at  the  bar,  before  be  came  on  the 
bench. 


The  rule  for  aettbg  aside  the  decision  of  the  circuit 
couit  was,  thersferty  discharged,  and  the  judgment  coo* 
firmed. 


ElCKAUD  Ashe  and  C  ato  Ashe,  devisees  of  JopH  As9E|    CkaHutM 
deceased*  ogmmt  Ceoags  Deevvi^  lH%triet,\uii. 

TRESPASS  to  i?y  title  tp  a  lot  of  land  in  Kinff^^fuet.  An  exe«itoi^, 

in  which  there  was  a  V4?rdict  for  dcfendanu  "^^^^^  ^  ^^ 

Motion  for  a  new  triaL  pkrm^Snin^ 

The  case  was  as  follows,    Daniel  Ward^  a  creditor  of  the  ^'y^*  ^^^  s 

deceased  John  Ashi^  brou^t  his  suit  for  the  recovery  of  a  jeetins  i«ndt 

debt,  and  obtained  judgment  against  the  estate  of  the  decea-  patmen^t     ef 

aed,  upon  which  an  execution  issued,  and  the  lot  in  question  dep^*^  "^ 

seized  and  sold  by  die  shcriflF  of  Charie9t$n  district,  in  ^ISS^^Sl 


satiafisction  of  this  debt,  at  which  sale  the  defendant  was  the  ^^^  !?^  .P^ 

.  of   the  Unidt 

purchaser,  who  obtained  regular  uties  from  the  sheriflf,  and  <^  .t>>«  e«tat« 
afterwards  buik  and  made  cpnsiderable  improvements  on  made  ehatteit 

.  for    payment 

the  same*  of  debu  in  Uii* 

The  (Oamdffs  were  devisees  under  the  wiU  of  yohn  Ashe,  ^Tpav^hl 
the  testator,  who  had  devised  this  lot  specifically  to  them»«|[^^^^^  ^ 
irith  other  parts  of  his  estate.  It  was  on  this  specific  demise  MehonuMion. 
that  this  stfit  was  founded. 

Qn  tbe  trial  of  this  cause,  it  was  urged,  that  John  Ashe^ 

the  acting  executor,  haci  not  filed  his  plea  of  plene  adminis* 

iraeit,  in  the  suit  with  Ward^  by  which  it  would  have  ap^ 

jttared  that  theze  were  negroes  and  personal  property  enoughf 

Toi"  n.  T  t 
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Adie       And  more  than  sufficient,  to  have  paid  off  all  the  debts  o£ 
DrJ'tiia.     ^^  estate,  and  to  have  left  a  considerable  overplus,  by  which 
means  the  lands,  and  in  particular  this  specific  devise,  would 
not  have  been  affected  by  this  judgment  and  execution. 

The  judge  (Grimke)  who  tried  this  cause,  directed  the 
jury  to  find  a  verdict  for  the  defendant,  on  the  ground  that 
a  bona  /ide  purchaser  at  sheriff's  sale,  had  nothing  to  d* 
with  the  conduct  or  misconduct  of  an  executor  of  anestate^ 
who  suffers  a  judgment  to  go  against  him.  That  it  was  his 
&ult  not  to  file  a  plea,  in  order  to  save  the  real  estate  from 
the  effects  of  the  execution,  and  to  bring  forward  chattels  or 
personal  effects  for  that  purpose.  But  whatever  that  mis* 
conduct  might  have  been,  a  bonajide  purchaser  at  asheriff^s 
sale,  who  purchases  and  pays  his  money,  and  who  builds 
upon  and  improves  the  premises,  ought  not  to  be  at  all  af- 
fected by  the  omissions  or  neglect  of  the  executor*  The  jury 
found  agreeably  to  the  judge's  charge  ;  and  this  was  a  mo- 
tion for  a  new  trial,  for  misdirection,  &c« 

Mr.  Baih/^  in  support  of  this  motion,  relied  on  the  old 
fule  of  court,  requiring  executors  to  file  the  account  of  their 
administration,  with  their  plea  of  plene  odmifiiHra^it  annex* 
ed,  by  which  it  might  appear,  that  all  the  personal  assets  of 
the  estate  of  the  deceased  were  expended,  before  lands  were 
to  be  sold  for  pavment  of  debts^  and  insisted,  that  miless  this 
rule  was  strictly  adhered  to,  heirs  and  devisees  might  be  de* 
frauded  out  of  their  estates  devised  to  them  by  testators  ; 
and  that  in  the  present  case,  the  personal  estate  of  the  de- 
ceased was  large  and  ample,  much  more  than  sufficient  ta 
pay  off  all  his  debts,  as  would'  appear  by  the  appraisement 
dnd  return  into  the  ordinary's  office.     I'hat  unless  this  rule 
was  observed  by  executors,  the  mischiefs  might  be  great 
and  serious,  and  more  especially  to  minors,  who  might  be 
ruined  by  the  neglects  and  omissions  of  executors,  and  it 
was  much  better  that  estates  should  make  good  all  dauiageH 
which  mightr  arise  in  a  case  like  the  present,  than  that  de* 
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visees  should  be  deprived  of  the  benevolent  intendons  of  a        4«lie 

testator.       ,  Dreiwis. 

On  the  part  of  the  defendant,  against  the  modon,  it  was 
urged,  that  the  right  of  honest  creditors^  and  bona  fide  purn 
ehasers^  under  sales  made  by  operation  ofUnv^  in  pursuance 
of  judgments  and  executions,  were  as  high  and  as  much  de- 
serving the  attention  of  the  courts  of  justice,  as  the  rights  of 
heirs  and  devisees.  That  the  latter  were  acts  of  bounty, 
but  the  former  acts  of  justice,  and  it  was  an  old  adage,  that 
a  man  ought  to  be  just  before  he  is  generous  ;  nay,  the  for-* 
mer  claims  stood  in  a  much  higher  degree  than  the  latter* 
It  was  admitted  that  the  old  rule  of  court  did  require  execu-* 
tors  and  administrators  to  file  their  accounts  of  administra- 
tion, with  their  pleas  of  plene  admmistravit  s  but  this  was 
intended  for  the  benefit  of  estates,  and  those  claiming  under 
the  testator,  and  to  justify  executors,-  and  to  shew  that  they 
had  no  effects  in  their  hands  to  pay  debts  ;  and  if  the  execu- 
tors or  administrators  should  be  regardless  of  their  own  con* 
duct,  as  well  as  of  the  interests  of  the  estate,  and  thosQ 
claiming  under  the  bounty  of  a  testator,  that  was  no  reason 
why  creditors  should  be  deprived  of  th .  ir  rights,  which 
were  paramount  to  the  rights  of  heirs  or  devisees.  Neither 
the  rule  of  court,  nor  any  other  regulation  of  practice,  can 
alter  the  law  of  the  land,  which  subjects  lands  in  this  coun- 
try to  the  pay  ment  of  debts,  whatever  the  line  of  conduct  of 
executors  may  be  in  the  exercise  of  their  duty ;  for  it  is  clear 
if  an  es^ecutor  will  not  produce  personal  estate,  any  land  that 
can  be  found  must  go  for  the  payment  of  just  debts* 

The  Judges,  after  considering  this  case,  observed,  that 
it  is  always  in  the  power  of  an  unwilling  executor,  if  he 
pleases,  to  keep  personal  estate  out  of  view,  so  as  to  prevent 
a  sheriff  from  seizing  or  selling  them  in  satisfaction  of  an 
execution.  Whereas,  that  cannot  be  done  with  real  estates  i 
fhey  are,  therefore,  a  surer  pledge  for  satisfaction  of  credit* 
PI?  than  any  kind  of  chattels  i  and  they  are  ^^^de  chattels  vx 


i 
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Aihd  Ail  country  for  payment  of  debts ;  ^d  it  was  by  no  mci 
Drt^jinid.  unfre(|uent  that  executors  chose  to  retain  negroes,  who  conn 
pose  the  principal  part  of  the  chattels  of  this  country,  in  pre« 
ference  to  land,  as  a  more  productive  kind  of  property  ;  it 
would,  therefore,  be  extremely  unjust,  to  keep  a  creditor  out 
of  his  money,  under  these  circumstances.  The  rule  of 
court  (as  has  been  very  properly  observed)  was  made  for  the 
advantage  of  estates,  under  an  idea  that  it  would  be  most  for 
the  interest  of  an  estate,  to  exhaust  chattels  before  lands 
were  disposed  of,  for  the  benefit  of  those  interested  in  it  ^  and 
for  the  satisfaction  of  executors,  to  shew  they  had  no  efiecta 
ki  their  hands  to  pay  debts.  But,  if  executors  were  negli« 
gent  in  filing  an  account  of  the  estate,  with  their  pleas  of 
pkne  edministravit^  by  which^  it  might  appear,  they  had  ex* 
hausted  all  the  chattels  of  the  estate,  that  was  no  reason  why 
jast-creditors  should  be  delayed  ;  and  if  heirs  or  devisees 
are  injured  by  it,  let  them  look  to  the  executors  for  any 
damages  which  may  arise  from  their  misconduct.  Bona 
fide  purchasers  at  sheriffs'  sales,  were  not  to  be  affected  by 

their  omissions  or  neglects. 

%, 

Rule  for  new  trial  discharged. 

Pretent,  Grixxe,  Watiks,  Bat  and  JOBvaoK. 


OF  SOUTH  CA901ISA,  IN  THE  YEAR  I  SOU  SSS 


Ma&tha  Surtell  ads.  William  B&ailbtord*  Chariettm 

J0utrict,l90\ . 

UPON  a  motion  to  set  aside  a  judgment  on  the  ground,  A  married 
/that  the  bond  on  which  this  judgment  was  obtainedy  was  insatbopami 
given  by  defendant  while  she  was  under  coverture.  trvi^' ra  h«r 

On  the  inspection  of  the  record  and  proceedings  in  this  JJJ"^  on*"« 
case^  it  appeared  that  judgment  by  default  had  been  ob-  <^  '^^^ 
tained  in  this  case,  in  September  1789,  which  had  been  duly  interferenoe 
entered  up,  and  remained  unsatisfied  till  the  present  day.       band   for    a 

nnrober       of 
yean  will  coo- 

Mn  Cheoes^  for  defendant,  produced  her  affidavit,  in  I2b*^derat 
which  she  swore  that  at  the  time  this  bond  was  given,  she  *°"^verturt 
was.  a  married  woman  and  under  covenure ;  although  it  ^^^^  y{  ^ 

"  pleaded  in  *- 

was  alleged  that  her  husband  was  smce  dead,  and  she  was  Wement ;  it 

^.  .  ,  is  too  late  t* 

then  a  widow.  make     it    m. 

gn)und  for  a 
notion  to  set 

For  the  plaintiff,  in  reply,  it  was  urged,  and  it  was  notde-  ^^^^  fgyw 
nied,  that  at  the  time  when  the  defendant  gave  the  bond  in  ^^^  ^}  ^** 

'^  ^  ^    ^    ^  entered  up. 

question,  she  carried  on  business  as  a  milliner  and  shop*keep*     No  wnt  of 

error  alloved 

er  in  her  own  name  publicly  in  Broad'street,  as  ^f erne  sole  in  this  state, 

dealer,  and  continued  to  do  so  ever  since  ;  and  had  during  all  vanuf^'wh?eh 

that  time,  transacted  business  as  a  sole  dealer  in  her  own  ^^^d  from  %, 

name,  without  her  husband's  ever  being  known,  or  in^any  ^*^J^tio?2 

way  whatever  interfering  with  her  business.  ^h*^  constitu- 

'  ^  Uonnl  couil  of 

appeals. 

Mr.  Chevee^  in  her  behalf,  proceeded  in  his  motion,  and  not    unravel 
4Dontended,  that  coverture  was  a   good  ground  for  setting  or^gm^ta 
«»de  the  proceedings  in  this  case.  a.  it  was  weU  known  in  ^„:^^ 
law,  that  the  acts  of  a  married  woman  were  void,  as  her  *^^^^' 
civil  capacity  as  to  contracts  was  so  incorporated  with  that 
of  hcNT  husband  that  she  could  make  no  valid  contract  what* 
ever,  and  that  if  she  did  presume  to  enter  into  any,  it  was 
ipso  facto  void. 

liiat  this  was  otie  of  the  grounds  for  reversing  proceed- 
iigs  in  error,  but  as  no  writ  of  error  had  been  allowed  in 
this  countxy,  all  the  advantages  which  could  in  England  bt 


33i  CASES  DETERMINED  IN  THE  STATE    -  f 

Surteil  derived  from  it,  ought  to  be  allowed  on  motion  in  this  courts 
Bradford,  ^h^^^  among  other  great  objei  ts  of  its  jurisdiction  was  the 
proper  court  for  thi-  correction  of  errors.  In  fact,  he  said, 
errors  and  appeals  were  the  great  branches  of  its  jurisdic- 
tion which  was  secured  by  the  constitution  to  the  citizens 
of  this  country,  and  that  there  was  no  other  mode  of  getting 
redress  in  all  cases  of  error  but  by  motion  m  this  court. 

He  then  proceeded  to  shew,  in  what  cases  error  in  £n- 
gland  would  lie,  and  that  this  was  expressly  one  of  the  cases 
contemplated  by^all  the  books  for  reversing  proceedings  in 
error,  and  for  that  purpose  cited  Saik.  tit.  Error*  Bac.  tit. 
Error.     Barneses  ^oteSy  270.    2  WilL  3. 

Mr.  Pringle^  on  the  same  side,  quoted  Mrs.  RipporC^ 
case,  who  was  discharged  after  she  was  taken  on  a  ca.  sa, 
on  the  grourid  that  she  was  a  married  woman ;  he  also 
quoted  2  Bac*  tit.  Error^  487.  but  said,  the  case  in  2 
WilL  3.  cited  by  the  counsel  who  had  preceded  him,  was 
so  strong,  that  it  would  be  a  waste  of  time  to  quote  more 
authorities  on  the  occasion,  where  it  is  expressly  laid  down, 
that  a  judgment  confessed  by  Vifeme  covert  is  voidy  and  so 
is  her  bond. 

Mr.  Simmom^  against  the  motion,  admitted  that  the 
general  position  was  true,  that  the  contracts  of  a  married 
woman  were  void,  and  that  many  adjudged  cases  in  the 
books,  and  some  in  our  own  courts  supported  and  proved 
the  general  doctrine  of  the  law  on  that  head  ;  but  to  this 
general  rule  of  law  there  were  exceptions  ;  as  where  a  mar« 
ried  woman  carries  on  trade  by  herself,  in  which  her  hus- 
band does  not  intermeddle,  and  buys  and  sells  goods  in  that 
trade,  she  shall  be  considered  as  a  feme  sole  at  commoB 
law,  and  shall  be  li  ible  on  such  contracts  ;  Cro*  Car.  69. 
Shoxv.  184<.  Skin.  67.  Lev.  131.  and  this  point  had  been  de* 
termined  in  this  court  after  solemn  argument  in  the  case  of 
Netvbiggin  v.  P'tllans  and  Wife  ;  so  that  he  considered  that 
case  as  setding  the  law  upon  this  subject.  As  to  the  facts 
of  this  case,  it  was  notorious  and  would  not  be  denied)  that 
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the  defendant  carried  on  business  as  a  milliner  and  shop^  SnrteB 
keeper  in  C/iarieston^  as  a  4ok  dealer  for  ten  or  twelve  BnSlfo«i, 
years,  and  upwards ;  and  no  person  ever  knew  or  heard  of 
her  having  a  husband,  until  her  affidavit  was  brought  for- 
ward on  the  present  occasion ;  and  this  husband,  if  he  ever 
existed,  never  was  in  this  country,  but  died  in  England^  so 
that  he  never  intermeddled  in  her  trade  and  shop-keeping 
business ;  that  she  is  to  be  considered  as  a  Jeme  sole  dealer 
at  common  law^  to  all  intents  and  purposes,  and  liable 
iissuch. 

Another  ground^  he  said,  on  which  this  motion  should 
be  rejected,  was,  that  it  was  too  late  after  a  lapse  of  twelve 
years«  He  admitted,  that  the  writ  of  error  was  unknown 
in  this  country,  but  said  that  every  possible  advantage  which 
could  be  derived  from  that  process  in  England^  might  be 
taken  advantage  of  in  this  court  on  motion. 

This  court  has  by  the  constiturion,  a  general  and  super- 
intending power  and  control  over  all  the  other  courts  in 
the  state,  to  reverse  and  set  aside  all  irrep;ular  proceedings, 
and  to  correct  all  errors  and  mistakes  in  pleading,  and  in 
die  conducting  of  suits,  provided  such  motions  are  brought 
forward  in  a  reasonable  time,  agreeable  to  th/  rules  and  re- 
gulations prescribed  for  that  purpose.  But  if  persons  would 
lay  by,  and  not  avail  themselves  of  this  advantage  in  due 
time,  it  is  th^ir  own  faults ;  they  have  themselves  to  blame 
for  it. 

Previous  to  the  passing  of  the  state  constitution,  an  ad- 
journment day  was  allowed  after  the  conclusion  of  every 
term,  which  did  not  exceed  twenty  da}  s  after  the  end  of 
each  court,  for  bringing  forward  before  all  the  judges,  all 
motions  for  the  correction  of  errors  and  rectifying  mist:ikes, 
or  for  the  advancement  of  justice,  as  the  parties  might  think 
proper  ;  here  was  a  legal  and  proper  opportunity  allowed  by 
law  for  all  such  motions. 

This  was  thought  so  important  a  tribunal  in  this  countr}\ 
and  so  necessary  for  the  great  ends  of  justice,  that  the  citi- 
zens of  this  state,  in  forming  the  constitution  would  not  let 
it  longer  depend  on  an  act  of  the  legislature,  which  might 
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Sorteii  be  altered  at  pleasure,  but  erected  and  created  a  new 
BraThforti.  ^^U  composcd  of  all  the  judges  in  tbe  state  ;  to  which  aa 
appeal  might  be  made  from  all  the  other  courts  of  the  statft 
for  justice,  agreeable  to  law,  on  all  points  whatsoever.  This 
is  the  dernier  resort  of  all  the  citizens.  This  is  also  a  tribu* 
nal  for  the  speedy  determination  of  all  law  points, '(without 
that  delay  which  is  experienced  in  some  countries  to  the  re- 
proach of  justice,)  and  to  this  court  the  defendant  might 
have  appealed  in  time  if  she  had  any  justice  in  her  case, 
but  it  is  now  too  late  ;  the  rules  require  that  at  the  next 
sitting  of  the  constitutional  court,  after  the  conclusioo  of 
every  circuit  court,  ever}'  party,  or  attorney  who  may  think 
proper  to  bring  forward  any  point  of  law,  for  the  determi* 
nation  of  the  court,  shall  give  notice  of  his  grounds  in  wri* 
ting-,  on  which  he  intends  to  rest  his  motion,  to  the  opposite 
party ;  and  shall  also  furnish  the  judges  with  briefs,  setting 
forth  the  nature  and  circumstances  of  this  case,  on  the  first 
day  of  the  sitting  of  the  court  of  appeals  at  Coiumhia^  and 
three  days  before  the  meeting  of  the  court  in  Charieston* 
And  the  parties  bringing  forward  such  cases,  are  reqiared 
to  enter  their  cases  with  the  clerk  on  the  paper  of  causes 
or  docket  to  be  kept  for  that  purpose  ;  and  in  every  case 
where  such  notice  is  given,  the  attorney  who  gives  it  shall 
prosecute  his  case  to  a  decision,  agreeable  to  his  notice  ; 
and  if  he  does  not,  then  the  adverse  party  is  to  be  at  liberty 
to  proceed  as  if  no  such  notice  had  been  given ;  no  further 
delay  is  allowed,  unless  upon  good  cause  shewn  to  the  court, 
a  further  time  is  given  for  that  purpose.  These  are  the 
rules  by  which  this  court  is  governed  ;  and  if  parties  will 
not  conduct  themselves  agreeably  to  them,  they  are  forever 
afterwards  excluded. 

Has  the  defendant  then  complied  with  these  rules  I  It  is 
not  even  pretended  that  she  has  ;  but,  on  the  contrary,  has 
auffered  judgment  to  pass  against  her,  and  has  allowed  it  to 
remain  unsatisfied  for  twelve  years  ;  and  now^  at  this  dis- 
tant  day,  she  comes  forward  to  have  it  vacated*  At  this 
rate,  a  party  might  as  well  come  forward  at  the  distance  of 
20  yearS|  or  at  any  future  indefinite  period* 
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Besides,  he  observed,  that  if  the  court  wcmld  only  once 
tipen  a  door,  and  make  a  precedent  of  unravelling  and  set- 
ting aside  judgments  after  such  a  length  of  time,  for  errors 
and  mistakes  which  ought  immediately  to  have  been  coN 
rei:ted,  after  the  time  when  the  proceedings  were  filed,  the 
time  of  the  judges  would  almost  be  wholly  Occupied  in  re- 
vising and  examining  old  judgments  ;  there  would  be  no 
end  to  applications  of  this  kind.  The  court,  therefore,  he 
•aid,  ought  to  set  their  faces  against  cases  of  this  motion,  as 
tending  to  render  all  judgments  insecure  and  uncertain.  He 
also  observed,  that  such  a  proceeding  would  be  opposed  to 
^  the  statutes  of  jeofails,  made  to  secure  verdicts  and  judg* 
ments. 

Another  principal  olSj^ction  to  setting  aside  these  pro« 
eeedings  was,  that  coverture  ought  to  have  been  pleaded  in 
abatement,  and  as  it  was  not,  it  is  now  too  late  to  take  ad- 
vantage of  it.  3  East  J  631.  Lord  Kt:nyon  expressly  laye 
it  down,  that  coverture  should  be  pleaded  in  abatement, 
when  a  married  woman  is  eitiicr  plaintiff  or  defendant. 

m 

As  to  Mrs.  RipporCs  case,  she  was  a  feme  sole  deaxr,  but 
in  the  bond  on  which  she  was  sued,  that  was  hot  stated  or 
mentioned  ;  the  bond  was  from  Barnard  Rippon  and  wife, 
and  judgment  was  entc-red  up  against  Rippon  and  wifo,  and 
after  she  was  taken  on  a  ca,  scu  on  motion,  she  was  dis- 
charged, because  in  no  part  of  the  proceedings  was  it  stated 
that  she  was  a  sole  dealer ;  but  the  plaintiiT  had  leave  to  go 
en  against  the  husband. 

In  the  present  case,  the  husband^s  name  is  not  mentioned, 
even  for  conformity  sike.  He  was  utterly  unknown,  and 
it  was  not  even  clear  that  she  ever  was  married  ;  and  there, 
is  nothing  but  her  own  affidavit  to  that  fact,  which  would 
not  have  been  evidence  on  a  trial  to  prove  coverture. 


Snrten 

fids/ 

Brttilsford. 


\ 


The  Judges,  after  duly  considering  this  case,  were  of 

opinion,  that  the  motion  should  be  refused,  on  the  ground 

that  it  evidently  appears  from  the  circumstances  of  this 

case,  that  the  defendant  kept  a  sliop,  and  carried  on  business 

in  her  own  name,  apart  from  her  husoand^  (il  she  ever  had 
V©L.U.  Ud 
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Snrteii       One,)  and  in  which  he  never  intermeddled  for  the  space  of 
Braiioford.     ten  or  twelve  years^  which  constituted  her  a  sole  dealer  a€ 
common  law,  as  was  determined  in  the  case  of  NewUggm 
V.  PiUans  and  Wife  ;  consequently^  as  such,  she  was  liable 
on  her  own  contracts. 

Secondly.  That  coverture  ought  to  have  been  pleaded  in 
abatement,  as  laid  down  by  Lord  Kenyon^  in  3  Durnf*  and 
EtisU 

And,  lastly.  Because  it  would  be  a  most  dangerous  thing 
to  set  aside  a  judgment  and  proceedings  twelve  years  after 
final  judgment  was  signed  and  entered  up ;  there  would  be 
no  t^nd  to  applications  of  this  sort,  if  once  a  precedent  was 
established  for  that  purpose.  That  the  writ  (^  error  was 
unknown  in  this  country ;  it  never  was  in  use^  and  indeed 
it  is  totally  umiecessary,  because  every  advantage  which 
could  be  derived  from  that  process  may  be  obtained  by  mo- 
tion in  this  court,  if  its  rules  and  proceedings  are  adhered 
to ;  but  if  parties  will  not  bring  themselves  within  those 
rules  in  time,  it  is  their  own  faults^  and  they  must  abide  the 
consequences  of  it. 

Let  the  rule  for  setung  aside  the  judgment  in  this  caso 
be  discharged. 

Present,  Grixke,  Waties,  Bat,  Johkson  and  Trszi« 

VAIIT. 


•\ 


CASES 

ARGUED  AND  DETERMINED 

IN  THB  ^ 

CONSTITUTIONAL  COURT  OF  APPEALS, 

07   THE 

STATE  OF  SOUTH  CAROLINA. 

IN  THE  TEAR  1802. 


JANUARY  TERM,  1802. 

THE  much  lamented  death  of  Judge  Rahsat,  happen* 
ing  the  latter  end  of  the  year  1801,  the  Honourable  Joseph 
Brevard,  of  Camden^  was  elected  by  the  two  branches  of 
the  Legislature  in  his  room,  and  he  took  his  seat  on  the 
Bench,  as  one  of  the  Common  Law  Judges  of  this  State, 
in  yanuary^  1802* 


Duncan  M^Raa  against  Isaac  Smith*  CotumbUi^ 

180S. 

MOTION  for  new  triaL  Potaeasion  of 

This  was  an  action  of  trespass  to  try  the  title  to  a  lot  of  uader  a  nie 

knd  in  the  town  of  Camden^  before  Waties,  J.  in  which  ^^^^!^ 

a  judgment 
agamtt  him,  will  be  a  good  Imu*  sgainst  a  judpiment  creditor,  or  thow  claiming  under  him,  who 
has  laid  by  that  time  without  renewing  hit  judgment,  or  bringing  suit  against  such  powesoor. 
The  lien  which  a  judgment  gave  on  the  kmd,  is  lr»8t  bv  tht  sale  of  defendant  to  a  third 
pencn ;  and  a  quiet  poaaeauon  under  it  for  th«  space  of  m  yearly  baxa  any  action  for  the^ 
j:ecovei7  of  it. 
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T. 

Smith. 


MlUa  there  was  a  verdict  for  the  defendant.  Plaintiff  moved  for 
a  new  vial,  pn  the  ground  of  misdirectiot;,  and  as  a  verdici 
against  law* 

The  case  was  as  follows  :  CoL  Thomas  Ude^  in  his  life- 
time, to  wit,  in  the  year  1786,  obtained  a  judgment  against 
Fielding  Woodroof^  then  an  inhabitant  in  Camderiy  to  whom 
the  lot  in  question  belonged.  The  plaintiff,  Mr.  hfRa€Ly 
who  had  administered  on  Col.  Lide^s  estate,  with  the  will 
annexed,  in  the  year  1797,  had  this  judgment  revived 
against  Woodroof^  and  by  virtue  of  an  execution  this  lot  was 
sold  at  public  sale  by  the  sheriff  of  Camden  district,  at  which 
sale  the  plaintiff  was  the  purchaser,  and  in  support  of  bis 
title,  he  produced  the  sheriff's  deed  for  the  lot,  and  there 
rested  his  case. 

llie  defendant.  Smithy  claimed  under  Caspar  Schuit^  who 
had  purchased  from  Woodroof  in  the  year  1788 ;  and  he, 
Schutt^  and  the  defendant  Smth  under  him,  held  and  pos- 
sesbed  the  premises  from  the  time  of  Schutt^s  purchase, 
down  to  the  time  of  the  commencement  of  the  present  ac- 
tion ;  so  that  the  question  between  the  parties  was,  who 
should  have  the  lot,  the  plaintiff  under  the  sheriff's  deed,  or 
the  defendant  by  virtue  of  his  possessory  rig^  I  The  con- 
veyances from  Woodroof  to  Schutt^  and  from  SchuU  to 
Smithy  were  put  entirely  out  of  the  question.  The  de- 
fendant relied  entirely  on  the  statute  of  limitations  for  his 
title. 

The  presiding  judge  who  tried  the  cause  at  Camden^  sta- 
ted^ that  he  had  charged  thrjury  in  favour  of  the  defendant, 
and  told  them  that  judgments  as  well  as  executions  might 
be  barred  by  the  statute  of  limitations,  as  they  were  within 
the  mischiefs  intended  to  be  guarded  against  by  th^  atatute, 
although  not  particularly  mentioned  in  it ;  but  that  it  must 
be  understood  to  extend  only  to  possessions  under  bona  fide 
sales  for  valuable  considerations,  where  there  is  no  fraud  or 
collusion  between  the  purchaser  and  defendant,  to  cheat  the 
judgment  creditor,  as  had  been  too  often  practised  in  many 
parts  of  the  state ;  which,  however,  had  no(  been  alleged  in 
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the  present  case.     The  jury  i  agreeably  to  the  judge's  charge,      M*lUa 
found  for  the  defendant.  bmith. 

This  case  was  argued  by  Mr.  Blanding  and  Mr.  Falconer^ 
for  the  plamtifF ;  and  by  Mr.  M^Credie^  for  defendant. 

In  support  of  the  motion  for  a  new  trial,  it  was  contended, 
that  by  the  common  law,  judgments  bound  without  limitap 
tion  of  time,  and  that  ever}'  subsequent  purchaser  from  the 
defendant  took  the  lands  subject  to  any  prior  judgment ;  that 
the  statute  of  limitations  was  in  derogation  oi  the  common 
law,  and  therefore  should  be  so  construed  as  not  to  affect 
common  law  rights,  unless  expressly  declared  in  the  statute ; 
that  there  were  no  words  in  the  statute  which  included 
judgments,  or  which  could  be  construed  to  impugn  in  the 
smallest  degree  their  binding  efficacy ;  that  the  judgment 
gave  a  lien  or  mortgage  on  the  land,  which  nothing  but  pay- 
ment could  remove,  and  there  was  nothing  in  the  statute  of 
limitations  which  took  away  or  impaired  this  lien. 

That  a  judgment  was  matter  of  record  which  was  of 
public  notoriety,  and  due  notice  to  all  the  world  ;  therefore, 
the  defendant  could  not  plead  any  thing  like  surprise  ;  he 
must  have  purchased  with  his  eyes  open,  and  under  a  full 
knowledge  of  the  circumstance  of  the  lot  being  bound  by 
the  judgment.  It  was,  therefore,  his  own  fault  in  purcha- 
sing lands  which  he  knew  were  encumbered,  without  seeing 
the  encumbrance  removed. 

They  admitted,  that  if  the  plaintiff,  Mr.  M^-Raa^  had  not 
brought  his  suit  within  five  years  after  he  got  the  sheriff's 
titles  for  the  lot,  he  would  have  been  barred,  because  the 
land  was  no  longer  bound  by  the  judgment  ;  the  lien  had 
been  removed  by  the  sale,  and  the  estate  was  vested  in  the 
plaintiff  by  operation  of  law,  and  his  suit  for  recovery  of  it 
is  within  five  years,  the  time  allowed  by  law  for  bringing 
his  suit,  so  that  there  was  nothing  to  prevent  his  right  of 
action. 
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KHUa  For  defendant,  against  the  new  trial,  it  was  not  dented. 

Smith.  that  judgments  bound  the  defendant's  property  without  li- 
mitation of  time,  as  long  as  the  fee  of. the  land  remsdned  ia 
him,  but  the  moment  he  sold  and  conveyed  it  away  to  ano- 
ther, the  statute  of  limitations  came  into  operation  ;  not  ta 
defeat  the  judgment  against  the  defendant,  but  to  protect 
the  bonajide  purchaser  in  the  quiet  enjoyment  of  the  pro- 
perty purchased,  and  five  years^  peaceable  possession  with- 
out suit  gave  him  a  tide  against  all  the  world,  except  persons 
be}'ond  seas,  feme  coverts  and  infants,  and  it  was  upon  this 
ground  the  defendant  rested  his  title.  Schutty  under  whom 
he  claimed,  purchased  in  1788,  and  he  held  two  years,  and 
sold  to  defendant,  who  has  possessed  ever  since,  so  that 
here  is  nine  years'  peaceable  possession  after  Woodroof^a 
sale,  which  is  four  years  more  than  the  act  of  limitation  re- 
quires* Under  the  statute,  therefore,  the  defendant  is  un- 
questionably protected. 

The  act  of  limitations,  it  was  said,  made  a  great  alteration 
in  landed  estates  in  this  country,  and  in  many  instances  al- 
tered the  common  law  entirely.  The  law  of  descents  and 
inheritances,  one  great  branch  of  the  common  law,  was  in 
many  instances  altered  by  the  operation  of  it,  as  five  years* 
quiet  possession  of  land  will  cut  off  the  descent  from  the  an- 
cestor to  the  heir  at  law,  and  prevent  him  from  inheriting. 
If,  then,  so  great  a  change  In  the  common  law  is  effected  by 
the  operation  of  the  statute  of  limitations,  is  it  to  be  consi- 
dered as  strange  and  unreasonable  that  it  should  equally  af- 
fect the  lien  on  land,  when  the  land  itself,  and  the  right  of 
the  ff  e,  is  changed  by  its  operation,  and  transferred  to  a 
peaceable  possessor  ?  It  surely  is  not.  It  is  because  men 
sleep  upon  their  rights,  that  the  act  carries  it  away  from 
them.  Here  eleven  years  had  passed  away,  after  this  judg- 
ment had  been  entered  up,  before  it  was  renewed  by  an  ad- 
ministrator ;  a  length  of  time  quite  long  enough  to  presume 
the  judgment  had  been  paid  off  or  settled,  during  all  which 
time,  or  nearly  so,  the  defendant  had  been  in  the  quiet  en- 
joyment ol  the  premises,  and  had  made  many  valuable  im% 
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provements  upon  the  lot,  and  expended  large  sums  in  the  m^Raa 
construction  of  them.  It  would  therefore  be  extremely  un*  Smtih. 
just^  that  the  plaintiiF  should  run  away  with  the  fruits  of  so 
oiany  years  of  the  defendant's  labour*  The  counsel  then 
urged,  that  the  court  was  bound  to  give  a  favourable  con* 
atruction  to  the  act,  in  order  to  support  his  client's  right* 

r 

The  Judges,  after  maturely  considering  this  case,  were 
unanimously  of  opinion,  upon  the  true  construction  of  the 
limitation  act,  that  the  motion  for  a  new  trial  should  be  re* 
fused*  The  act  declares,  *^  that  any  person  or  persona  to 
^  whom  any  tide  to  lands  shall  descend  or  come,  who  do  not 
<<  prosecute  such  right  to  the  same  within  five  years  after 
**  such  right  or  title  accrued,  all  such  persons,  and  all  per* 
*^  sons  claiming  under  them,  shall  be  for  ever  barred  from 
'*  recovering  the  same."  After  which  period  the  right  and 
tide  of  the  occupant  is  completely  and  fully  established,  ex- 
cept in  cases  where  there  are  fome  coverts^  infants,  or  per* 
sons  beyond  seas,  who  have  respective!)  a  further  time  for 
bringing  such  actions  ;  but  there  were  none  of  those  excep* 
tions  in  the  present  case. 

Lide*s  judgment  could  not  possibly  have  given  him  a 
higher  or  better  claim  to  the  lot  of  land  in  question,  than  an 
absolute  conveyance  from  WiTodroof  would  have  given  him, 
yet  it  is  very  clear  that  if  fVoodroofh^d  made  him  such  con* 
veyance  in  1786,  and  another  to  Schutt  in  1788,  who  imme- 
diately thereafter  entered,  and  Lide  and  those  claiming  un- 
der him  had  not  brought  their  action  against  Schutt  or  Smithy 
to  turn  them  out  of  possession,  within  five  years  after  their 
entry,  the  right  would  have  been  gone  forever  ;  or,  in  other 
words,  the  act  would  have  been  a  perpetual  bar  to  it*  If 
Woodroof  had  never  conveyed  to  Schutt^  or  any  other  per- 
son, the  judgment  would  certainly  have  bound  the  land 
without  limitation  of  time  ;  but  as  he  had  conveyed  the  fee 
in  this  case  to  a  bona  fide  purchaser,  the  act  comes  in  aid  of 
auch  purchaser,  and  secures  his  tide  after  five  years'  quiet 
possession. 
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MlUft  1*he  great  policy  of  this  act  is  to  quiet  possessors  in  their 

SmTth.  claims  to  lands  which  they  occupv,  and  therefore  such  pos- 
^^"^•^^^^  sessions  have  always  been  highly  favoured  in  this  country, 
not  only  on  account  of  the  improvements  which  may  have 
been  made  on  such  lands,  but  for  the  prevention  of  suits  and 
litigations ;  and  therefore  it  has  been  determined,  over  and ' 
over  again,  that  possessor}'  rights  are  good  against  grants 
under  the  seal  of  the  state,  and  against  absolute  conveyances 
for  valuable  consideration.  If  so,  then  judgments  and  ex- 
ecutions, which  are  only  inchoate  rights,  cannot  possibly 
have  a  higher  or  greater  validity  than  absolute  and  uncon- 
ditional  ones.  Upon  this  ground  it  was  that  the  case  of 
St  entet  P*  Cholett  and  Hart  was  determined,  after  solemn  argument, 
that  four  years'  possession  of  sundry  negroes,  sold  by  a  de* 
fendant  some  years  after  a  Jleri  facias  had  been  lodged  in 
the  sheriff's  otBce  against  him,  should  secure  the  right  to 
the  bonajide  purchaser  and  possessor,  notwithstanding  the 
lodging  of  the  executioni  which  had  not  been  renewed  for 
several  years. 

Rule  for  new  trial  discharged. 

All  the  judges  present,  viz.  Grthke,  Watixs,  Bat^ 
Johnson,  l'a£a£VANT  and  Brevard. 
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John  Snee  against  Meredith  Trick.  ea^mbm^ 

MOTION  for  new  tri.aL 

1  his  was  a  special  action  on  the  case,  tried  at  Columbktf     ^  mister  ik 

■  not    answcrfto 

in  Sichiand  district,  for  the  value  of  three  hundred  bushela  bie  in  d«ina. 
of  com,  which  was  burned  in  a  crib,  owing  to  the  misconduct  unanthorized 
of  defendant's  negroes,  as  alleged.  n^oei,     or 

Ihe  case  was  briefly  as  follows:    Trice,  the  defendvit,  ^^1^^^^^  ^^^ 
had  hired  a  field,  which  had  been  planted  the  year  before  knowied^  or 

^  ^   *  •'  mpproDAbon. 

with  com  by  the  plaintiff  Snee^  in  which  stood  a  crib  or     Bat  m  an 

^  eaaes  in    the 

corn*house,  where  the  plauntiff  had  stored  his  crop  of  com  waj  of  tnd^ 
the  preceding  year.  Early  in  the  month  ol  March^  while  the  empioTment, 
defendant  Trice  was  clearing  up  this  field  preparatory  for  ^ftjienee  is 
his  planting  his  ensuing  crop,   his  negroes,   who  were  eiir  ^/iji^"^^**}, 
ffaffed  in  this  business,  made  a  fire  in  the  field,  as  is  usuid  ^^^^^^  '^  ^^' 
among  negroes ;  which,  it  is  likely,  was  at  no  great  distance  purty  injured. 
from  this  corn-house.     The  morning;  it  appeared   in  evi« 
dence,  was  still  and  quiet,  but  towards  the  middle .  of  the 
day  the  wind  blew  up  fresh,  which  is  very  common  at  that 
aeason  of  the  year,  and  communicated  the  fire  to  some  light 
l^mbustible  materials  about  this  building,  while  the  i»egroes 
were  at  work  in  a  distant  part  of  the  fields  and  very  soon 
reached  the  building,  and  burnt  it  down,  and  the  conl  in  i(t 
Every  possible  exertion  was  made  by  the  brother  of  the  do* 
iendant,  who  happened  about  that  time  to  be  in  the  field, 
and  the  negn>e8,  to  save  the  house  and  com,  but  tp  np  pur^ 
pose,  as  the  progress  of  the  fire  had  been  too  great  before 
^ey  could  give  any  assistance  to  exunguish  it. 

This,  therefore,  was  a  suit  for  the  value  of  this  cora^  b^ 
tween  three  and  four  hundred  bushels,  upon  the  ground  that 
this  loss  was  occoaioned  by  the  negHgeme  or  misoonduct  (^ 
defendant's  negroes* 

Mr*  Egan^  for  the  plaintiff,  maintained,  that  a  maa^ 
ter  was  answeraUe  for  the  misconduct  and  oegligence 
of  his  servants,  mul  if  any  injury  arises  tQ  his  neigh- 

Vol.  U.  X  X 
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bour  thereby,  he  is  answerable  in  damages.  That  a  mas- 
ter was  liable  for  the  acts  of  his  servants,  either  ex- 
pressly given,  or  impliedly :  and  further,  that  if  a  servant 
by  his  negligence  does  any  damage  to  a  stranger,  the  mas- 
ter shall  answer  for  this  neglect.  1  Black.  Com.  432.  And 
upon  the  same  principle,  it  is,  that  by  the  common  law,  if  a 
servant  kept  hb  master's  fire  so  negligendy  that  his  neigh- 
bour's house  was  burned  down,  an  action  lay  against  the 
master.  1  Black.  Com.  431.  He  further  urged  in  his  argu- 
ment, that  the  master's  permission  to  make  a  fire  in  this 
field,  was  an  implied  command,  or  order  to  do  so  ;  and 
therefore  upon  that  ground  he  was  liable.  But  on  the 
ground  of  negligence,  he  said,  he  was  clearly  liable,  lliat 
the  negligence  in  this  case  was  gross  and  shameful ;  first, 
in  making  a  fire  so  near  this  building,  where  there  were  a 
great  deal  of  Ught  combustible  materials  ;  and  again,  in  not 
putting  it  out  (even  if  it  had  been  necessary  in  a  cold  morn- 
ing) when  the  sun  advanced  towards  the  meridian,  and 
when  they  were  going  to  a  distant  part  of  the  field  tD 
labour. 

Mr.  Starke,  for  defendant,  admitted,  that  whatever  a 
servant  does  by  the  command  of  the  master,  the  master  is 
liable  for  ;  or  even  in  cases  of  gross  negligence,  where  a 
trust  is  reposed  by  the  master  in  his  servant,  he  is  liable,  and 
may  be  made  to  answer  for  such  negligence. 

But  never  in  any  case,  where  he  gives  no  command 
either  express  or  implied,  or  where  no  such  trust  is  re- 
posed, or  where  the  negligence  never  came  to  the  mas- 
ter's knowledge,  till  after  the  injury  has  happened,  or 
where  an  accident  occasions  the  injury,  over  which  the 
master  could  have  had  no  controL  In  the  present  case, 
he  said,  the  injury  was  occasioned  by  an  accident,  owing  to  a 
cause  which  neither  master  nor  servant  could  control ;  for 
several  witnesses  had  proved  in  the  course  of  the  cause,  that 
the  morning  was  still  and  quiet,  and  that  the  fire  which  die 
negroes  had  kindled  in  the  morning,  had  burnt  down  and 
was  apparendy  extinct ;  but  towards  the  middle  of  the  day. 
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when  the  wind  rose  i|p  fresh  and  strong,  it  blew  up  the  Bnee 
slumbering  embers,  and  communicated  them  to  the  com  THce. 
shocks  and  bUdes.  and  other  light  materials,  which  ought  to 
have  been  removed  from  about  the  house ;  and  these  com- 
municated the  flames  to  the  building,  which  consumed  it  be- 
fore any  assistance  could  be  made  to  extinguish  them  ;  and 
if  it  had  not  been  for  the  high  winds,  no  accident  could  have 
happened.  Besides,  he  observed^  it  was  well  known  to 
every  planter  in  Carolina^  that  it  was  usual  and  customary, 
and  had  been  so  from  time  immemorial,  for  negroes  to 
cany  fire  into  the  fields  with  them,  sometimes  for  warmth, 
at  other  times  for  cooking  their  meals,  and  at  all  times  for 
their  tobacco  pipes,  of  which  they  were  so  fond  th^t  nothing 
could  keep  them  from  the  use  of  them  ;  and  he  would  be 
deemed  a  very  hard  and  cruel  master  indeed,  who  would " 
attempt  to  deprive  them  of  the  use  of  this  article  so  essen- 
tial to  their  comfort.  He  said,  he  mentioned  these  circumi- 
stances,  (trifling  as  they  might  at  first  appear,)  to  shew  that 
this  was  not  a  new  thing,  but  a  custom  which  pervaded 
Carolina  from  one  end  of  it  to  the  other  ;  and  that  the  de- 
fendant did  not  indulge  his  slaves  in  habits  that  were  new 
and  unusual,  or  which  differed  in  the  least  degree  from  the 
indulgences  allowed  by  every  slave-owner  in  the  country ; 
therefore,  negligence  or  want  of  usual  care,  could  not  in 
this  instance  be  imputed  to  the  owner  ;  and  the  more  espe- 
cially, as  he  was  not  present  in  the  field  when  they  went  to 
labour,  and  was  absent  from  home  all  the  fore  part  of  the 
day,  and  did  not  return  till  after  the  accident  happened* 

He  further  urged,  that  in  England^  where  this  doctrine 
between  master  and  servant  was  establibhed,  as  laid  down 
in  the  books,  the  servant  was  answerable  to  the  master  (in 
consequence  of  his  wages  or  hire)  for  his  neglects,  and  he 
might  be  compelled  to  make  good  to  the  master  any  da- 
mage arising  from  his  misconduct.  But  in  Carolina^  where 
slavery  is  tolerated,  no  such  redress  could  be  had  ;  and  to 
establish  a  doctrine  in  the  extent  contended  for  on  behalf  of 
the  plaintiff,  would  place  every  master  in  Carolina  in  the 
power  of  his  slaves,  who  might  by  their  misconduct  ruin 


348  tASES  DETERMINED  IN  THE  STATE 

Snae       him,  when  they  pleased  to  combk^   together   for   tfiat 


V, 


Trice.       purpose. 


The  presiding  Judge,  (Bat,)  in  charging  the  jury,  ob* 
sensed  to  them,  that  there  appeared  to  be  a  wide  difference 
1)etween  servants  in  England^  who  were  responsible  to  their 
masters,  and  the  negro  servants  in  Carolina^  There  the  con* 
sciousness  of  this  responsibility,  and  their  dread  of  the  con« 
Sequtnces,  made  them  extremely  careful  and  cautious* 
Here  th.-  slaves  had  nothing  to  pay  damages  with,  and  no 
suit  would  lay  against  one  for  any  civil  injury ;  therefore  the 
common  law  doctrine  in  the  books  on  this  head,  as  well  as 
in  almost  every  other  case,  in  which  this  dass  of  people 
tnade  one  of  the  component  parts  of  the  matter  in  contro« 
Versy,  as  in  torts^  trespasses  and  negligences,  Sec.  were  not, 
iaor  could  they  possibly  be  applicable  to  cases  of  that  nature 
in  Carolina'  This  country  must,  from  necessity,  therefore, 
be  ever  g  vemed  in  every  such  case  by  principles  adapted 
to  the  regulation  of  slaves,  who  were  unknown  in  Greai 
Britairtf 

II  the  doctrine  laid  down  by  Mr.  Blackstone  in  the  extent 
in  which  he  has  placed  it,  was  to  prevail  in  this  country,  to 
make  masters  liable  for  the  negligences  of  their  slaves,  it 
woulrl  place  all  the  slave-owners  in  the  state  at  the  mercy 
of  their  numerous  slaves,  who  might  commit  what  tres- 
pisses,  or  be  guilty  of  what  neglects  and  omissions  they 
thought  proper,  to  the  ruin  of  their  masters. 

The  policy  of  this  country  had,  however,  in  most  cases 
substituted  other  salutary  checks  where  slaves  commit  of* 
fences,  which  upon  experience  had  been  found  to  en- 
sure as  great  a  degree  of  security  against  these  kind  of  of- 
ff  net  s,  as  in  most  other  countries^  where  damages  in  civil 
suits  were  in  all  cases  resorted  to  for  redress  and  satisfac* 
tion,  without  ruining  their  owners. 

He  then  mentioned  to  them,  that  there  were  many  cases, 
however,  where  masters  were  answerable  for  the  conduct 
oi  heir  negro  sen  anis  ;  as  in  all  cases  where  negroes  are 
permitted  to  perform  any  public  duty,  or  to  carry  on  any 
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handicraft  trade  or  jcalUag,  or  to  peribrm  or  superintend  Sum 
any  other  kind  of  business  where  public  confidence  is  to  be  Trice. 
reposed  :  as,  for  instance,  keepers  of  public  ferries*  if  ne« 
groes  perform  dieir  duties  so  negligently  or  carelessly  that 
a  traveller's  horse  or  ciffriage  is  lost  or  injured,  the  owners 
are  liable  ;  so  if  a  negro  blacksmith  prick  or  injure  a  horse 
in  shoeing,  the  master  is  liable  ;  so  also  o£  a  negro  taylor  . 
who  spoils  clothes  or  embezzles  cloth,  or  a  negro  miller 
who  takes  more  toll  than  the  law  allows,  &c.  In  ail  those 
cases  the  master  is  liable  in  damages  for  the  misconduct  of 
his  slaves  ;  but  in  no  case,  where  any  unauthoriard  act  is 
done  by  a  slave  in  his  private  capacity,  without  the  know- 
ledge or  approbation  of  his  master.  That  in  the  present 
instance,  it  did  not  appear  that  this  injury  was  within  any 
one  of  the  rules  in  which  masters  were*  responsible,  hult 
tiiat  it  was  attributable  to  an  accident,  rather  than  to  any 
other  cause  whatever. 

The  jury,  however,  contrary  to  the  opinion  of  the  pre- 
siding judge,  fovmd  a  verdict  for  the  plaintiflf  io  the  whole 
amount  of  the  value  of  the  com. 

A  new  trial  was  moved  for  on  the  grounds  that  die 
verdict  was  against  law,  and  the  opinion  of  the  presi- 
ding  judge.  Upon  the  argument  of  this  motion,  all  the 
grounds  which  had  been  taken  on  both  sides  on  the  trial, 
were  again  taken  and  amplified,  but  no  new  ones  insisted 
on  by  either  party. 

The  judges  after  considering  this  case  maturely,  were 
unanimously  of  opinion,  that  this  verdict  should  be  set 
aside,  and  a  new  trial  granted.  They  considered  this  as  a 
new  case,  and  one  involving  in  it  principles  of  very  serious 
import,  to  the  planters  and  all  other  slave- owners  in  Caro^ 
Una.  They  observed,  that  the  rigid  doctrine  relating  to 
masters  and  servants  in  England^  where  masters  were  an- 
swerable for  the  neglects  of  their  servants,  and  the  servants 
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were  again  assirerable  to  their  masters,  was  by  no  means 
applicable  to  the  local  situation  and  circumstances  of  CdrO' 
lina^  where  almost  the  whole  of  our  servants  are  slaves. 
They  were  in  general  a  headstrong,  stubborn  race  of  people, 
who  had  a  volition  of  their  own,  and  the  physical  power  of 
doing  great  injuries  to  neighbours  and  others,  without  the 
possibility  of  their  masters  having  any  control  over  them ; 
especially  when  they  happened  to  be  at  a  distance  from 
them ;  and  experience  had  taught  us  how  little  they  ad* 
hered  to  advice  and  direction  when  left  alone.     It  would, 
indeed,   under  these  circumstances,  be  a  most  dangerous 
thing,  to  make  their  masters  liable  in  damages  for  the   un- 
authorized acts  of  their  slaves,  to  the  extent  contended  for 
on  behalf  of  the  plaintiff.     Other  salutary  checks  have  been 
found,  by  experience,  more  efficacious  than  that  of  recover- 
ing damages  from  masters.     But  in  the  present  case,  it 
does  not  appear  that  the  negroes  themselves  bad  been  guilty 
of  any  intentional  act  to  injure  the  plaintiff  in  this  action ; 
they  had  only  conformed  to  the  common  and  usual  custom 
of  the  country,  in  carrying  fire  into  the  field  where  they 
were  going  to  labour  ;  and  it  is  a  very  doubtiul  point,  whe- 
ther they  were  to  blame  or  not.    The  morning  was  still,  and 
the  fire  had  burnt  down,  but  towards  the  middle  of  the 
day,  the  wind  arose,  and  blew  up  the  sleeping  embers  which 
communicated  the  fire  to  the  building ;  this,  therefore,  had 
more  the  appearance  of  accident  than  negligence.     But  be 
that  as  it  may,  the  master,  Mr.  TWc^,  knew  nothing  of  it ; 
he  was  from  home  and  did  not  even  hear  of  it  until  his 
return.    To  make  him  therefore  chargeable,  would  be  very 
rigorous  and  unjust. 

They  admitted  the  doctrine  of  responsibility  of  masters, 
for  the  acts  of  their  servants,  in  all  cases  in  the  way  of 
tracks  or  any  piibirc  employment;  or  where  any  injury  was 
occasioned  to  another,  by  any  act  done  by  a  servant  in 
pursuance  of  his  master^s  directions.  In  all  these  cases,  the 
master  is  liable  for  the  act  of  his  servant  in  damages  occa- 
sioned by  the  misconduct  of  his  slave,  but  not  for  any  un- 
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authorizeil  or  casual  act  comnftitted  without  the  knowledge  Snee 

or  approbation  of  the  master.  Triee. 

Rule  for  new  trial  made  absolute  without  costs. 


All  the  Judges  present. 


William  H.  Gibbes  a^ninst  William  B.  Mitchsll.      OhmrU^m 

IH9trict,\90i. 

MOTION  for  new  trial.  Torts   >od 

This  was  an  action  of  debt  on  bond,  tried  at  Colleton  are  not  dis- 

eoantable  ua- 

district,  before  Bay,  Justice.  der  oar  dis- 

It  appeared  that  this  bond  had  been  given  for  the  pur*  only    moiie/ 

chase  of  a  number  of  negroes,  and  that  the  defendant  had  oTJ^StaS"!!©. 

given  a  mortgage  upon  them  to  secure  the  consideration  *^*j|?" 

money.     After  the  expiration  of  the  time  for  payment,  J*t«,  &c.  are 

the  money  being  unpaid,  the  plaintiff,  Gibbes^  went  to  the  aecoimu  and 

plantation  of  the  defendant,  and  took  away  a  number  of  the  t«r8,^£i!^|^ 

negroes  mentioned  in  the  mortgage,  and  sold  them  towards  defendanf^  to 

satisfaction  of  his  debt ;  but  as  the  proceeds  did  not  pay  off  bawcHSthcm 

his  debt,  he  went  on  for  the  balance  unpaid  upon  this  bond.  ^^  ■*  affidavit 
...  -  ^  .  to  put  off  a 
To  this  action  the  defendant  pleaded  a  very  large  dis-  ^u>e  on  ac- 
count ;  1st.  For  entering  his  plantation,  and  forcibly  taking  sent  wtinesc 
away  a  number  of  negroes;  2d.  For  consequential  da-  Si>ci'"'tfcS 
mages,  occasioned  by  the  loss  of  their  labour,  and  the  inte^d[**'^*J* 
failure  of  the  crop ;  and,  3d.  For  money  had  and  received  ^pport  by 
to  defendant's  use,  arising  from  the  hire  and  labour  of  those  ^t^ch  parts  of 

...       1  •       1    •       !_•  •  J    r        W> demand fti 

negroes  while  they  remamed  m  his  possession,  and  for  are      lenuij 
ether  damages  mentioned  in  the  discount.  otherwise  the 

When  the  cause  was  called  in  the  order  of  the  docket  for  ^J^g^d  ^5 
trial  of  issues,  the  defendant  pitnluced  an  affidavit  to  post-  8°  o«  ▼ith  >>» 
pone  it  i  in  which  it  was  stated,  that  he  had  one  or  two  ma- 
terial witnesses  absent,  who  had  been  subpcenaed  but  did 
not  attend)   and  without  whose  testimony  he  could  net 


causu. 
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euet      safely  proceed  to  trials  or  be  able  to  aubeuiiiliaie  tbe  artidee 
Mitoh.ti      in  *"»  discount. 

Mr.  Ward^  for  plaintiff,  objected  to  this  affidavit,  as  he 
alleged  there  were  a  great  number  of  items  in  this  discount, 
which  in  their  nature  were  not  discountable  under  our  dis- 
count act ;  and  that  the  defendant  had  not  discriminated  in 
his  affidavit,  which  of  the  items  he  meant  to  substantiate  by 
his  absent  witnesses ;  for  if  by  them  he  meant  to  piove 
trespans^  or  tort^  or  any  matter  60  ending  in  damages^  the 
cause  ought  not  to  be  postponed  on  that  account,  as  these 
did  not  come  within  the  purview  of  the  discount  law  ;  but 
if  he  meant  to  prove  money  had  and  received,  or  any  thing 
of  a  pecuniar}*  nature,  it  did  come  under  it ;  that  unless  the 
defendant  would  discriminate  in  his  affidavit,  and  state  par- 
ticularly what  he  meant  to  prove,  he  was  not  eotided  to  a 
postponement* 

Mr,  CheveSy  for  defendant,  insisted  that  trespaas  and  tort^ 
and  consequential  damages^  came  within  the  meaning  of  the 
act,  as  well  as  money  or  any  other  pecuniary  transactions  ; 
and,  therefore,  the  defendant  was  under  no  oBUgation  to 
discriminate,  as  it  is  full  and  complete  to  the  common  inteni 
of  postponing  a  cause. 

But  the  presiding  Judge  (Bat)  was  of  opinion,  that  all 
that  part  of  the  discount  filed,  which  consisted  of  tortSf 
trespasses,  or  matters  sounding  in  damages,  were  all  inad* 
mtssible  under  the  discount  law,  although  money  had  and 
received  was  so  ;  and,  therefore,  unless  the  defendant  would 
discriminate,  and  point  out  what  parts  of  his  discount  he 
meant  to  support  by  his  absent  witnesses,  he  was  not  end* 
tied  to  a  postponement  of  his  cause  ;  which  the  defendant 
refusing  to  do,  the  cause  was  ordered  on  to  a  jury,  who 
found  a  verdict  for  the  plaintiff. 

l*his,  therefore,  tvas  a  motion  for  a  new  trial,  on  the 
groimd  that  the  judge  had  mistaken  the  law,  in  refusing  t# 
put  off  the  cause* 
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The  same  grounds  were  taken  for  the  defendant  on  this      Gibb«i 
motion,  which  had  been  urged  for  him  at  Colktoru  KitAheB. 

Mr.  Chevesj  and  Mr*  GaiUard^  argued,  that  all  matters 
and  things  in  right  of  the  defendant,  ought  to  be  set  off  and 
dbcounted  under  the  discount  act }  that  it  was  so  bros^d  and 
comprehensive,  as  to  include  and  comprehend,  not  only 
money  transactions,  but  ako  every  other  right  which  a  de- 
fendant was  entitkd  to,  or  could  recover  in  an  aclioii  or  suit 
at  law. 

Mr.  Wiardj  and  Mr.  Simons^  contra,  contended,  that 
the  discount  roust  mean  money,  or  something  springing  out 
of  the  contract,  where  there  were  reciprocal  covenants,  but 
could  never  be  construed  to  mean  torts,  trespasses  or  inju- 
ries, or  unascertained  damages,  which  were  in  their  nature 
the  subject  of  special  actions,  in  order  to  ascertain  the  quan« 
torn  of  damages,  which  defendant  was  entided  to  ;  that  the 
words  of  the  act  were  sufficiently  explicit,  ^  all  accounts, 
^^  reckonings,  debts,  matters,  and  things  in  defendant's  own 
^^  right  might  be  set  off!^  These,  they  said,  must  mean  that 
all  matters  and  things  of  a  pecuniary  nature  m  numero^ 
might  be  set  off.  And  chief  justice  EUsworth  had  given 
this  construction  to  the  act  in  the  federal  court.  And  that 
the  word  ^^  balance*^  mentioned  in  the  act,  could  refer  to 
nothing  else  but  money,  because  this  was  the  sum  which 
the  act  says  the  jury  shall  give  their  verdict  for. 

If  this,  then,  is  the  true  construction  of  the  act,  the  de- 
fendant was  bound  to  discriminate  in  his  affidavit,  and 
shew  which  of  the  articles  in  his  discount  he  meant  to  prove 
by  his  absent  witnesses,  as  some  were  in  their  nature  dis- 
countable and  others  not ;  and  as  he  refused  to  do  so,  the 
judge  acted  regularly  and  legally  in  ordering  on  the  cause 
to  the  jury  ;  and  the  verdict  ought  to  stand  as  the  cause 
had  been  very  properly  ruled  on  to  triaL 

The  Court  was  of  opmion,  that  the  judge  in  the  circuit 
court  at  CoUetoUy  was  right  in  ordering  on  the  cause  to 

Vol.  II.  Yy 


3S4  CASES  DETERMINED  IN  THE  STATE 


Gibbet       txi$ly  unless  the  defendant  had  discriminated  in  his  affidavit^ 
Mitchell,     and  shewn  which  of  the  items  in  his  discomit  he  meant  to 
substantiate  by  his  absent  witnesses*     That  the  dbcount 
law  never  meant,  that  torts,  trespasses,  or  any  unascertained 
damages  should  be  set  off.    That  it  contemplated  debts^ 
dues  and  demands,  of  a  pecuniary  nature,  or  something; 
springing  out  of  a  contract  where  there  were  mutual  cove« 
nants  which  depended  one  upon  the  other,  and  no  other 
kinds  of  discounts  had  ever  been  offered  or  allowed  of  in 
our  courts  of  justice  ;  otherwise,  a  variety  of  different  and 
very  oj^KMite  kinds  of  actions,  or  issues,  might  be  blended 
together  in  the  form  of  a  discount,  as  slander,  assault,  tres- 
pass to  freehold,  and  other  cases  sounding  in  damages  only, 
which  might  perplex  and  harass  courts  and  juries  exceed* 
ingly,  unless  a  proper  line  of  discrimination  was  drawn. 
That  the  decision  made  in  the  federal  court  by  the  chief 
justice  of  the  United  States^  was  a  wise  and  legal  decision. 
That  nothing  could  be  discounted  but  money  matters,  and 
the  term  ^^  balanc^^  made  use  of  in  the  act,  was  a  strong 
corroborating  proof  of  it,  as  that  was  the  sum  the  jury  was 
to  find  for  the  pbuntiff ;  but  the  act  goes  still  further,  and 
says,  that  if  the  balance  should  be  in  favour  of  the  defend- 
ant, then  judgment  shall  be  given  for  such  sum  as  may  be 
due  to  the  defendant ;  which  is  a  further  proof  of  the  inten* 
tions  of  the  legislature,  that  money  transactions  only  were 
alluded  to  in  the  act. 

But  as  the  practice  on  this  point  had  never  been  before 
settled,  and  as  there  was  in  this  discount  a  chaxge  for  mo- 
ney had  and  received,  which  came  within  the  purview  of 
the  act,  they  thought  it  best  in  this  case  to  allow  a  new  trial, 
lest  the  defendant  should  be  deprived  of  an  opportunity  of 
substantiating  that  part  of  his  discount,  which  might  work 
(if  it  was  just)  a  manifest  injustice  to  him. 

Rule  for  new  trial  made  absolute. 

« 
■ 

Present,  Waties,  Bat,  Johnsok,  Tresevakt  and 
Brbta&d. 
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The  State  against  Richard  Gilbert.  Cofomftia, 

1802. 

UPON  an  indictment  for  a  forcible  entry  and  detainer.  An  iDdietr 
Verdict  guilty.     Motion  for  a  new  trial.  ttponiTfbr^ 

The  defendant  had  been  indicted  for  a  forcible  entry  and  ^nnt^bi 
detainer  of  lands  belonging  to  the  honourable  Judge  Grimke^  E^rSU  h'''*^ 
in  Union  district.  Upon  the  trial  of  this  cause,  it  appeared,  ^^  ^  ^^^^» 
that  Thomas  Brandon^  the  father-in-law  of  the  defendant,  ter  judgment 
had  been  indicted  for  a  forcible  entry  on  the  same  lands  at  !!SeriiitriiderI 
Pinckneyvilky  when  Umon  county  formed  a  part  of  the  for-  ^^^^y^ 
mer  district  of  Ptnckney^  some  years  previous  to  this  trial  j  ST**"*?  % 
and  when  called  upon  to  answer,  pleaded  guilty  to  the  restitntion, 

may  tarn  htm 

indictment,  and  judgment  was  entered  up  against  him  ac*  oatof  poiiei^ 
cordingly. 

Some  time  after,  however,  by  some  contrivance  between 
him  and  his  son-in-law  Gilbert^  the  present  defendant,  the 
latter  was  put  into  possession,  or  took  possession  of  this 
land  before  any  writ  of  restitution  had  issued  at  the  suit  of 
Judge  Grimke*  Indeed,  from  Brandon*s  pleading  guilty  to 
the  indictment,  which  acknowledged  the  legal  possession  to 
have  been  in  Judge  Grimke  before  he  entered,  no  writ  was 
actually  afterwards  taken  out  against  Brandon.  But  upon 
Gilberts  entry,  a  writ  was  issued  upon  that  judgment ;  and 
the  former  sheriff  of  Pinciney  district  was  obliged  to  raise  , 

the  posse  comitatus^  as  Gilbert  and  his  wife,  who  were  sup- 
ported by  Brandon  and  his  adherents,  resisted  the  sheriff  in 
getdng  possession. 

The  sheriff,  however,  at  length  turned  defendant  and  his 
wife  out,  and  gave  the  peaceable  and  quiet  possession  of  the 
house  on  the  premises  to  one  Absalom  Bobo^  the  overseer 
or  agent  of  Judge  Grimke^  who  nailed  up  the  doors  and  win- 
dows of  the  house,  after  which  he  returned  home. 

The  next  day,  Gilbert  and  his  wife  returned,  and  opened 
the  doors  and  windows  of  the  bouse  and  entered  again,  and 
Gilbert  declared  that  he  would  keep  possession  against  all 
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The  Simte     the  world.    This  indictment,  therefore,  was  for  this  second 
Gilbert,      ^^try  and  detainer  by  Gilbert. 

Mr.  Nottj  on  the  part  of  the  defendant,  urged,  that  the 
writ  of  possession  had  issued  against  Thomas  Brandon,  who 
had  confessed  the  unlawful  entry.  That  Brandon  had  re« 
linquished  the  possession,  therefore  the  writ  was  a  dead 
letter  as  to  him ;  he  was  not  to  be  found  on  the  land. 
And  he  was  not  answerabk  for  the  conduct  of  Gilbert  the 
defendant,  who  might  have  a  good  title  to  the  premises  in 
question  ;  and  he  ought  to  have  his  title  tried  before  he 
could  be  dispossessed*  That  by  turning  him  out,  in  this 
short  handed  way,  he  might  be  deprived  of  his  possessory 
right,  which  might  in  time  ripen  into  a  good  and  legal  tide. 
He  went  peaceably  into  possession,  and  therefore  ought  to 
be  evicted  by  suit  at  law,  for  trying  tide  beim  he  was 
turned  out  again. 

Mr.  Solicitor  Thompmm  contended,  that  this  was  a  mere 
contrivance  or  combination  between  Brandon  and  his  son- 
in-law  Gilberty  to  harass  and  oppress  Judge  Grimkcy  who 
had  bought  this  land  at  sfaeriir's  sale,  and  had  been  in 
peaceable  possession  for  some  years  before  Brandon  en- 
tered. That  Brandon  had  turned  out  a  ^x.  Simons^  a  te- 
nant of  Judge  Grtmie*s^  before  he  took  possession ;  but  af- 
terwards, he  was  so  sensible  of  his  misconduct,  that  he 
pleaded  guilty  to  an  indictment  against  him ;  upon  which 
judgment  had  been  entered  up,  and  a  writ  of  restitution  had 
issued.  When  the  sheriiF,  colonel  Brationy  went  to  the 
premises  to  give  possession  to  Judge  Grimk^a  agent,  he 
found  the  defendant  Gilbert  in  possession,  who,  together 
with  his  wife,  supported  by  their  adherents,  resisted  the 
sheriff  to  such  a  degree,  that  he  w<u  obliged  to  raise  the 
posse  comitatus;  and  before  he  could' get  possession,  was  ob- 
liged to  pull  down  part  of  the  house ;  and  had  nearly  lost 
his  life,  by  a  lunge  from  the  defendant's  wife,  after  he  had 
entered  the  house,  by  a  bayonet  at  the  end  x>f  a  pike  staff, 
which  in  all  probability  would  have  killed  him,  had  not  his 
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eye  caught  the  weapoo  while  she  was  in  the  act  <rf  oaakbg  n^  Suts 
this  lunge,  which  enabled  him  to  pany  it  off*  These  or*  Gilbert* 
cumstances,  he  said,  he  only  mentioned  to  shew  the  violence 
of  the  parties,  and  how  little  they  deserved  the  countenance 
and  support  of  a  court  of  justice*  That  upon  the  whole, 
the  conduct  of  the  defendant  was  outrageous  to  the  last 
degree*  But  what  made  it  still  more  so,  was  the  defend- 
ant's entering  again  the  next  day,  and  breaking  opeo  the 
doors  and  windows  of  the  house,  after  the  sheriff  of  the  dis* 
trict  had  turned  him  out  and  given  quiet  possession  of  the 
premises  to  Judge  Grimie^s  agent*  That  this  conduct  was 
not  only  an  open  and  flagrant  violation  of  the  laws  of  the 
country,  but  would,  if  permitted  to  go  unpunished,  defeat 
this  peaceable  and  quiet  remedy  of  getdng  possession  of 
lands,  which  had  been  forcibly  entered  on  and  detained  by 
turbulent  and  violent  men,  in  open  defiance  of  all  law  and 
justice*  And  the  kind  of  trick  practised,  if  countenanced, 
would  (independent  6f  the  vi<dence  offered  on  th'is  occasion) 
entirely  defeat  the  remedy ;  for  it  would  only  be  for  one 
intruder,  after  a  writ  of  possession  was  issued,  to  abandon^ 
and  put  in  a  stranger  or  third  person,  and  then  diat  stranger 
another,  and  so  on,  till  there  would  be  no  end  to  these 
kind  of  practices  and  subterAiges,  which  would  prove  sub- 
versive of  this  salutary  remedy,  in  open  defiance  of  the  au* 
thbrity  of  the  courts  of  justice* 

The  presiding  Judge,  (Bat,)  in  his  charge  to  the  jury, 
mentioned,  that  this  was  the  quiet  and  peaceable  remedy 
which  the  law  had  wisely  devised,  to  put  men  into  the 
quiet  and  peaceable  possession  of  lands,  from  which  they 
had  been  driven  and  expelled,  by  high  handed,  violent  and 
turbulent  men,  who  did  not  choose  to  submit  themselves  to 
the  rules  of  law,  but  rather  chose  to  depend  upon  the  strong 
arm  of  power  and  violence  to  support  their  rights*  That 
perhaps  a  wiser  and  better  remedy  was  never  devised  by 
men  in  civil  society  dian  the  one  now  pursued,  as  it  went 
to  check  broils  and  bloodshed,  by  arraying  the  power  of  the 
country  against  a  bold,  daring  intruder,  instead  of  leaving 
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Tb«  stito  the  quiet  ponesaor»  or  injured  man,  to  the  neceari^  at 
essb^ft,  taking  justice  by  his  own  arm.  That  it  was  a  well  knowii 
maxim  of  law,  tliat  no  man  could  recover  lands  but  by  the 
strength  of  his  own  tide ;  it  did  not  depend  upon  the 
weakness  of  his  adversary's*  It  was  well  kpown  also,  that 
in  this  country,  five  years'  quiet  possession  of  lands,  not  only 
cured  defective  titles,  but  gave  a  man  a  dtle  to  lands  who 
had  no  other  claim  but  possession.  Possession,  therefore, 
was  a  matter  of  vast  injiportance  to  the  citizens  of  this 
oountiy* 

The  kind  of  injury,  therefore,*which  had  been  committed 
by  Brandon  originally  in  this  case,  was  one  of  the  highest 
which  could  be  offered  to  the  rights  of  landed  property  f  as 
it  had  entirely  changed  the  position  of  the  parties,  and  would 
have  made  Judge  Grimie  the  plaintiff  in  any  action  to  try 
the  title  to  the  land  in  question  ;  instead  of  Brandon  being 
plaintiff,  which  would  have  been  permittbg  him  to  have 
carved  out  for  himself  a  presumptive  tide,  by  his  own  vio- 
lent act,  which  the  law  abhors.  This  remedy,  was,  there- 
fore,  calculated  to  place  the  parties  in  their  original  situation^ 
and  to  leave  them  to  their  mutual  remedies  at  law  without 
force  or  violence.  That  the  conduct  of  Brandon  in  con- 
federating with  Gilbertj  and  that  of  Gilbert  in  being  con- 
cemed  in  the  execution  of  the  plan  concerted  by  Brandon^ 
in  entering  into  this  land  after  the  judgment  against  Bran^ 
don^  was  extremely  reprehensible  and  illegal.  For  if  it 
were  once  permitted  for  a  defendant  against  whom  there 
was  a  judgment,  on  a  forcible  entry  and  detainer,  to  put  in 
a  third  person,  or  for  a  third  person  to  enter  afterwards, 
with  a  view  of  again  putting  a  plaintiff's  title  to  the  rack,  such 
third  person  might  again  in  his  turn,  after  judgment  against 
him,  put  another  into  possession,  or  permit  him  to  enter  ; 
so  that  there  might  be  prosecutions  without  end,  and  the 
object  of  regaining  possession  by  the  plaintiff,  would  be  as 
far  off,  as  at  the  commencement  of  his  first  remedy,  to  re- 
gain his  possession,  to  the  utter  subversion  of  all  justice. 

That  the  sheriff  who  had  the  writ  of  restitution,  was  well 
warranted  in  law,  in  turning  out  Gilbert  ox  any  other  person 
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whom  he  feund  in  possession  of  the  pKniisesy  as  the  cA     The  Sttto 
gency  of  die  writ  commanded  him  to  do  ;  and  GiWerfs  en«      Gilbert 
tering  agun  the  next  day  after  Judge  Grimi^s  agent  had 
obtained  possession,  was  a  hig^  misdemeanor ;  with  the 
additional  aggravation,  that  it  was  done  in  open  defiance  of 
law,  and  the  supreme  authority  of  the  country. 

The  jury  without  hesitation  found  the  defendant  guilty ; 
and  on  the  last  day  of  the  circuit  court,  when  defendant  was 
called  upon  to  receive  the  sentence  of  the  court,  hb  counsel 
gave  notice  of  a  motion  for  a  new  trial  at  the  next  constitu- 
donal  court  of  appeals  at  Cohanbia^  on  the  ground  of  misdi- 
rection. 

In  support  of  the  motion  for  a  new  trial,  Mn  Nott  took 
the  same  grounds  which  he  urged  on  the  trial  at  Urdony 
when  the  court  after  hearing  the  arguments  for  the  motion, 
thought  it  unnecessary  to  hear  counsel  against  it,  and  were 
unanimously  of  opinion,  that  the  rule  should  be  discharged, 
as  they  concurred  with  the  presidbg  judge  on  the  trial  in 
his  construction  of  the  law  on  tlus  subject* 

The  defendant  was  then  fined,  and  ordered  to  give  aecu« 
rides  for  his  good  behaviour,  but  he  absconded  and  soon 
after  left  the  state. 

Present,  Watixs,  Bat,    Johksok,  Trssevaivt   and 

BUETAROt 
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Columbia,  The  State  agakut  Jobk  Dawsok. 

1802. 

A  negro  deal-  UPON  an  indicCment  for  trading  with  a  negro,  without 
ISfriT  of  a  ^  ticket  from  his  master  or  person  in  whose  charge  he  was^ 
withowT^*'''  ft  contrary  to  the  act  of  the  legislature  in  such  case  provided, 
ticket    from  Verdict,  guiltv.    Motion  for  new  triaL 

his  master  or  »  o       ^ 

owner,  &e.  is  On  the  trial  <iS  this  case  at  Georgetawn^  it  appeared  that 
to  charge  such  the  defendant  kept  a  small  retsdl  store  in  the  neighbourhood, 
iintndiTtmeni^  sind  that  the  prosecutor's  negro  had  been  seen  carrying  com 
^^edge^  to  this  store,  and  delivering  it  to  a  ckrk,  who  had  the  care  of 
the  fiwt  was  ^he  Store. 

bvought  home 
to  him,  or 
■ome  general 

order  proved  The  Attdmetf-Generci  then  contended,  ^t  the  evi- 
pote;  thou^  dence  had  brought  the  defendant  cleaily  within  the  mean* 
•elf  u^ohme-  ^"8  ^^  ^he  act,  which  declares,  •*  that  if  any  shopkeeper, 
ftbie.  u  trader,  or  other  person,  shall  at  any  time  after  the  passing 

^^  of  the  act,  by  himself  or  any  other  person^  directly  or  in* 
^  direcdy,  buy  or  purchase  from  any  slave  in  this  state  any 
*^  com,  rice,  pease,  or  other  grain,  bacon,  flour,  tobacco, 
^^  cotton,  indigo,  blades,  or  any  other  article  whatsoever,  or 
*^  shall  deal,  trade  or  traffic  with  any  slave  whatever,  not 
*^  having  a  ticket  or  permit  so  to  deal,  trade  or  traffic,  or  to 
^^  sell  any  such  article,  from  the  master  or  owner  of  such 
^  slave,  or  such  other  person  as  may  have  the  care  and 
*^  management  of  such  slave,  every  such  person,  shopkeeper 
*'  and  trader  shall,  for  every  such  offence,  forfeit  a  sum  not 
^^  exceeding  two  hundred  dollars,  to  be  recovered  by  bill, 
^  plaint  or  indictment,  one  half  to  the  informer,  and  the 
^^  other  moiety  to  the  state,  in  any  court  of  competent  ju- 
^  risdiction  in  the  same.'* 

The  Aitomeif'General  then  argued,  that  although  the  evi« 
dence  had  not  proved  that  the  defendant  himself  had  re- 
ceived the  com,  yet  it  was  delivered  to  his  clerk  or  store- 
keeper, who  was  the  defendant's  agent,  and  therefore  it  was 
presumable  he  had  the  defendant's  orders  for  it,  and  conse- 
quently that  he  was  chargeable  under  this  indictment* 
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For  the  defendant,  it  was  urged,  that  he  was  not  present    fj^^  g^^^ 
when  this  com  was  delivered  to  the  clerk  ;  on  the  contrary,  ^-^^ 

chat  he  was  from  home  at  the  time,  nor  was  it  proved  that 
he  had  ever  given  orders  or  directions  to  his  clerk  to  deal  or 
trafllic  with  the  prosecutor's  negro,  or  any  other  negro  what- 
ever ;  and,  therefore,  for  aught  that  appeared  on  this  trial, 
he  might  be  as  innocent  of  the  charge  asl  any  man  on  the 
jury. 

The  presiding  judge  (Waties)  told  the  jury,  that  he 
thought  the  evidence  not  sufficicjutly  strong  to  convict  the 
defendant,  without  some  knowledge  of  the  fact  had  been 
brought  home  to  him,  or  some  general  order  or  direction  had 
been  proved  to  have  been  given  to  his  clerk  for  that  pur- 
pose. 

The  jury,  however,  found  him  guilty  of  the  offence  ;  and 
this  was  a  motion  for  a  new  trial,  as  a  conviction  without 
evidence,  as  well  as  against  the  charge  and  direction  of  tho 
judge. 

F€r  Curiam.  There  ought  to  be  a  new  trial  in  this  case* 
as  there  is  no  knowledge  ot  this  fact  brought'  home  to  tho 
defendant,  nor  any  general  directions  proved  against  him  ; 
and  although  the  prosecution  might  be  maintained  against 
the  clerk  who  received  the  com,  yet  there  is  no  proof  to 
charge  the  defendant,  as  was  very  properly  laid  down  by  the 
presiding  judge  oh  the  triaL 

Rule  for  new  trial  made  absolute* 

All  the  Judges  present. 


Tob.  11.  7*  z 
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€of»mbia,  Lamb  as:€umt  Hart. 

1108.  ^ 

MeehaniM*      CASE  from  Camden.    Motion  to  set  aside  s  nonsuil. 
ineii*8   books      This  action  was  assumpeit  for  work  and  labour,  &c«     b 
dencetopK>ve  Order  to  Substantiate  the  demand  of  the  plaintiff,  who  wast 
t^iT&ho'SuTbe  n^echanic,  he  offered  his  book  of  original  entries  in  evi« 
put  upon  the  dence.  and  there  beinir  no  other  proof,  he  relied  on  those 

tame    footing  '  ^  ^  .      «  r*^ 

as  the  books  entries  as  snfEcient  proof  of  his  demand.     The  defendant's 
era,  &«.  counsel  objected  to  the  plsuntiff's  book  of  entries,  inasmuch 

as  the  plaintiff  was  not  a  shopkeeper  or  merchant ;  that  the 
act  allowing  even  merchants'  and  shopkeepers'  books  as  evi* 
dence  was  in  derogation  of  the  common  law,  and  therefore 
,  ought  to  be  strictly  construed,  and  the  principle  should  not 

be  carried  beyond  the  letter  of  the  law. 

The  presiding  judge  (Grimke)  was  of  this  opinion  alse^ 
and  ordered  the  plaintiff  to  be  nonsiuted. 

This  was  a  motion  to  set  aside  this  nonsuit,  and  to  have 
the  cause  reinstated  on  the  docket  for  trial  at  the  next  cir« 
cuit  court  at  Camden.    When,  after  hearing  counsel,  it  was 
determined  by  the  court,  that  as  it  had  been  the  practice  du- 
ring a  long  course  of  years  past  for  the  courts  of  justice  ia 
this  state,  under  the  equitable  construction  of  the  act,  to 
put  mechanics  and  all  kinds  of  tradesmen  on  the  same  foot- 
The   Mm«  ing  as  shopkeepers,  and  to  admit  their  books  of  entries  aa 
tormbcd    in  evidence  to  prove  accounts,  they  did  not  think  it  proper  to 
Sladew.T^a^-  alter  the  rules  of  evidence,  which  had  been  so  long  esta- 

ChtrietMi^*'^  blished,  but  considered  it,  from  long  use,  as  part  of  the  law 
m$e,  p.  ira.    q[  the  i^nd. 

It  was  therefore  ordered,  that  the  nonsuit  should  be  set 
aside,  and  that  the  cause  should  be  again  placed  on  the 
docket  for  trial  at  the  next  court  at  Camden. 


All  the  judges  present. 
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Blagklocx  &  Bower  agedrM  Thomas  Stewaut  tf  al»      Charie9tm 

CASE  on  a  policy  of  insurance.  Verdict  for  plaintiffs,  if  « thipcT 
Morion  for  a  new  trial.  JTuei  in  *• 

This  was  an  action  on  a  policy  of  insurance  on  the  brig  ^I^^  *it  ^'*tl 
Susannah  and  cargo,  on  a  voyage  from  the  port  of  Charles*  ^^^^^j^^  «»• 
ton  to  Cadiz*  The  vessel  proceeded  on  her  voyage  till  she  for  being  cue- 
was  near  the  place  of  her  destination,  when  she  was  boarded  ty,)  and  cod- 
by  an  English  privateer  called  La  Mouche^  and  sent  into  other  groulld^ 
Lisbon.  The  brig^s  papers  and  documents  were  afterwards  biockadOihit 
sent  to  Gibraltar^  where  she  was  libelled  and  condemned  as  •».»"«*>  oncer. 

taiuty  Mod  am- 

a  prize  to  the  captors,  on  the  ground  that  the  captain  of  the  biguitj  m  will 

,    ,     ,      ,  -  ,  r  ^    3.        n         %  be     a     good 

brig  had  attempted  to  enter  the  port  of  Cadiz  after  due  no-  ground  for 
tice  that  the  port  was  blockaded  by  a  squadron  of  the  British  (^i^  "de. 
fleet.  ^1^  f"**  ^ 

**  iuffer  Uic  par- 

The  jury,  after  a  full  investigation  of  this  cause,  under  e^ilienc^  "S 
the  direction  of  the  presiding  judge,  (Johnson,)  who  tried  ****jf  "^^^ 
die  cause,  found  a  verdict  for  the  plaintiffs.  creeiaennciq- 

And  this  was  a  motion  for  a  new  trial,  on  the  ground,  re-cxamiDabia 
first,  that  the  judge  who  tried  the  cause  had  misconceived  ty  on"thJ  g^^ 
the  law  of  blockades,  and  had  misdirected  the  jury  on  that  ^gji^L  ^"^ 
head  ;  and,  secondly,  that  he  permitted  evidence  to  go  to 
die  jury  which  went  to  impugn  or  contradict  the  decree  of 
the  vice«admiralty  court  at  Gibraltar. 

Mr.  Desaussure  and  Mr.  Ward^  on  the  part  of  the  under- 
writers, in  support  of  the  first  ground,  contended,  that  the 
right  of  blockade  was  secured  to  every  nation  in  time  of 
war  by  the  jits  gentium.  All  states,  both  ancient  and  mo- 
dem, had  at  all  times  both  daimed  and  exercised  this  right 
of  preventing  neutrals  from  entering  into  a  city  or  town  be* 
sieged,  either  by  land  or  water,  or  to  carry  any  thing  to  the 
besieged  without  the  permission  of  the  besiegers.  Vattel^ 
b.  3.  c.  r.  s.  lir.  Rob.  Adm.  Cases^  154.  By  the  ISth 
ardcle  of  the  treaty  with  Great  Britain^  the  rigour  of  the 
law  of  nations  is  relaxed  witb  JifnericOf  so  that  if  w 
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BkrUoek  k  American  vessel  should  attempt  to  enter  a  port  blockaded, 
V.  ^  besieged  or  invested,  not  knowing  of  such  blockade,  such 
i^l^l^'^'  vessel  shall  be  warned  and  turned  away  without  detentido, 
unless  after  such  notice  she  should  attempt  to  enter  again. 
That  in  the  present  case,  it  was  alleged  and  stated  in  the 
pleadings,  that  the  brig  Susannah  did  approach  the  port  of 
Cadiz  in  Spain^  while  a  Britiah  squadron  of  ships  was  block- 
ading that  port,  in  order  to  prevent  supplies  going  in  to  die 
enemies  of  Great  Britain  ;  and  that  she  had  been  duly  warn- 
ed  thereof,  agreeably  to  the  terms  of  the  said  treaty ;  bi;t 
that  in  defiance  of  such  warning,  she  did  again  attempt  to 
enter  the  said  port  a  second  time,  when  she  was  captured  as 
a  lawlul  prize  and  condemned. 

Upon  the  second  ground,  they  urged,  that  the  decrees  or 
sentences  of  foreign  courts  of  admiralty  were  not  to  be  con- 
tradicted, but  were  conclusive  and  binding  on  all  the  world ; 
and  unless  they  were  so,  it  would  render  the  propeity  of  all 
the  captures  in  the  world  fluctuating  and  uncertain.  It  is, 
therefore,  a  well  established  rule  of  national  law,  that  these 
sentences  were  conclusive  and  binding  on  all  persons  ime- 
rested  or  concerned.  Doug.  554.  Park^  356.  359.  The  ad- 
mission of  any  evidence,  therefore,  in  any  degree  to  call  in 
question,  or  render  invalid  such  a  decree,  .was  against  the 
general  and  well  established  rule  of  the  law  of  nations. 

That  on  this  trial,  such  evidence  had  been  permitted  to 
go  to  the  jury,  which  in  effect  rendered  this  condemnation 
nugatory  ;  on  both  these  grounds,  therefore,  they  contended) 
that  the  court  ought  to  order  a  new  trial. 

The  Attornetf'GeneraU  and  Mr.  Parker^  in  reply,  ad- 
spatted  the  doctrine  and  law  of  blockades  as  laid  down  by 
Vattely  and  other  writers  on  the  law  of  nations  quoted  by 
tbe  opposite  party.  They  abo  admitted  the  conclusive  na- 
ture of  decrees  and  sentences  in  fpreign  courts  of  admi- 
ralty, as  being  binding  on  all  paries  interested,  except  in 
cases  where  there  is  sufh  obscurity  or  ambigtuty  in  the  fro^ 
ceedingSy  as  to  render  it  dotiitftri  or  uncertain^  on  what 
ground  such  decree  is  fowidcdm  JPari^  3^    la  all  $ucH 
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eaaeft^  they  sud,  the  decrees  of  foreign  courts  were  open  on  HUckiock  & 
both  aides  of  the  question,  and  the  parties  were  at  liberty       ^^*''' 
to  go  into  the  examination  of  witnesses,  to  see  how  far  stewait  ct  ai. 
such  decisions  were  in  conformiQr  to  the  law  of  nations,  or 
not? 

In  this  case,  they  urged,  that  the  libel  and  decree  were  at 
variance  with  each  other,  as  would  appear  by  an  examination 
of  them,  a  copy  of  which  had  been  duly  certified  from  the 
vice«admiralty  court  at  Gibraltar.  I'hat  the  libel  appeared 
to  charge  the  brig  and  cargo  to  belong  to  the  entmies  of 
Great  Britain^  and  therefore  liable  to  seizure  and  condem- 
nation ;  and  the  decretal  part  of  the.  proceedings,  was  for 
^tempting  tp  enter  a  blociqded porty  after  being  duly  warned 
of  a  blockade  by  a  British  squadron  of  ships  ;  and  con- 
cluded with  condemning  her  as  a  lawful  prize  to  the  priva- 
teer ;  so  that  here  is  such  a  manifest  contradiction  upon  the 
face  of  the  proceedings,  such  ambiguity  and  uncertainty, 
th$it  no  man  could  tell  upon  which  ground  s/ie  really  xvas 
condemned^  nor  to  whom  she  belonged  as  lawful  prize*  The 
point  put  in  issue  by  the  libel,  was  enemy  s  property  or  not  ? 
But  the  condemnation  was  for  attempting  to  enter  a  block* 
aded  port^  which  was  not  put  in  issue  ;  and  the  final  sen- 
tence was,  that  she  was  condemned  as  a  prize  to  the  priva- 
teer and  not  to  the  blockgding  squadron^  which  is  a  glaring 
inconsistency  in  itself.  It  was  admitted,  that  if  the  brig 
ajdd  cargo  had  been  libelled  and  condemned  for  a  breach  of 
blockade  as  a  prize  to  the  blockading  squadron,  or  if  she 
had  been  libelled  as  enemy's  property  generally,  to  tlie  pri- 
vateer, that  in  either  of  these  cases,  the  condemnation 
would  have  been  conclusive,  but  from  aught  that  appears  on 
these  proceedings,  no  man  can  tell,  with  any  kind  of  cer- 
tainty, on  what  ground  she  really  was  condemned  ;  fpr  it 
is  evident  she  was  libelled  on  one  ground,  and  condemned  on 
another ;  and  this  creates  such  an  ambiguity  or  obscurity, 
as  leaves  an  opening  for  the  parties  on  both  sides,  to  go  into 
evidence  to  sypport  or  defend  themselves  against  the  alle- 
gations contained  in  the  libeU  The  law  is  clear,  that  if  the 
sentence  of  a  court  of  admiralty  proceeds  upon  matter  not 
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BMtkMk  k  put  in  issue  before  the  court,  it  nuqr  be  opeacdf  and  evi> 
Y.  dence  admitted  on  behalf  of  the  parties.   Fari^  353.  366* 

^T^^!^!*'  '^  ^^^  ^P^^  ^'^'^  groundf  therefore,  that  the  preaiding^ 
Judge  opened  this  decree  ^d  permitted  the  paitiea  to  go 
into  evidence  ;  when  it  appeared,  from  copies  of  the  depo* 
sitions  taken  in  the  case,  and  from  other  unquesiionaUe 
testimony,  that  the  port  of  Cadiz  had  been  some  time  before 
blockaded  by  a  squadron  of  Brittsh  ships,  but  the  fleet  had 
been  blown  off,  or  for  some  reason  or  other  had  left  the  station* 
That  the  privateer  after  the  fleet  had  gone  off,  gave  infor- 
mation of  it  to  the  captain  of  the  brig,  but  as  there  was  no 
squadron  of  king's  ships  off  the  harbour  at  that  time,  the 
captain  of  the  brig  did  not  think  proper  to  ^ter  his  port  of 
destination,  and  was  proceeding  towards  the  harbour  when 
she  was  captured  by  the  privateer  who  aent  her  to  Lisbon* 
Upon  this  point,  the  judge  in  charging  the  jury,  told  themi 
as  k)ng  as  the  squadron  of  ships  were  off  the  port  of  Ckdiu 
watching  the  motions  of  their  enemy,  it  was  hiwftd  for  any 
part  of  that  squadron,  after  due  notice  agreeably  to  the 
treaty,  if  the  brig  attempted  to  enter  the  port  ^terwar^s,  to 
capture  and  make  a  prize  of  her  ;  but  if  such  blockading 
squadron  had  left  the  station,  for  any  cause  whatever,  and 
there  were  no  ships  of  war  left,  it  was  lawful  for  a  neutral 
to  enter,  and  no  single  private  armed  ship  or  vessel  had  a 
rig^t  to  stop  or  capture  her* 

That  a  constructive  blockade,  or  a  bare  prodamation  or 
declaration  of  an  admiral,  or  other  commanding  ofiicer,  de- 
claring a  port  to  be  in  a  state  of  blockade,  without  an  actual 
force  being  stationed  against  it,  was  not  a  blockade  within 
the  meaning  of  the  law  oT  nations,  but  an  arbitrary  and  ille« 
gal  measure,  unauthorized  by  any  principle  of  national  law 
whatever. 

Upon  the  second  ground,  that  of  the  property  being  nea» 
tnd,  it  was  proved  beyond  all  doubt  that  the  property  of  the 
brig  and  cargo  was  bona  Jide  American  property,  belonging 
to  the  plaintiffs  who  were  merchants  of  respectability  in 
Charleston* 
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Upo«i<hncviid«we,  the  juiy,  without  any  hesitadoa^  had  Biaskioak  at 
finmd  a  verdict  for  the  pkmtiffs,  which  the  counsel  said  ,, 

they  pfeaumed  the  court  woidd  not  diatorb  or  call  in  ^^^^^l^ 
fpieatioii* 

The  |iidge«9  ftfter  duly  considering  this  case,  were  una* 
fUflsovdy  of  opmtoo,  that  the  new  trial  should  be  refused. 
The  opinion  of  the  court  waa  delivered  by  Mr.  Justice 
W^Tias,  and  is  substantially  as  follows  : 

The  question  before  us,  is  not  whether  the  sentence  of 
a  tbreign  court  of  admiralty  folsnded  on  a  lawful  ground^ 
may  be  opened ;  there  can  be  no  d6ubt  as  to  this  point* 
If  the  ground  on  which  the  sentence  proceeded,  ia  valid  by 
the  law  of  nauons,  and  it  is  set  forth  with  sufficient  certainty, 
we  are  bound  Ify  it,  however  partial  or  insufficient  the 
proofs  may  have  been  i  but  att  ^  authorities  quoted,  shew, 
that  where  the  real  g^xxuid  is  uncertain,  evidence  may  be 
admitled  to  ascertain  this,  and  ^  course  the  truth  of  the 
f^round  may  be  again  eimmined* 

This  sentence  states  ^  ground  of  condemnation  to  be  a 
ireach  qfbhckade^  but  the  libel  alleges  as  the  only  ground 
of  confiscation,  that  the  vessel  said  cargo  are  enemy^s  prxh 
ferUf*  The  sentence,  theref(H*e,  proceeded  on  matter  not 
in  issue  ;  for,  although  the  monition  charges  the  breach  of 
blockade,  yet  the  libel  does  not  allege  it,  and  the  owners 
were  only  bound  to  answer  the  allegations  contained  in  the 
libel  \  because,  it  is  this  part  of  the  proceedings  in  the  adr 
miralty  courts  which  contains  all  the  grounds  of  confisca- 
tion and  forfeiture,  against  which,  the  owners  are  bound  to 
defend  themselves* 

It  is  analogous  to  a  declaration  at  common  law,  which 
contains  every  matter  which  a  defendant  is  bound  to  an- 
awer  or  plead  to.  It  may  be  said,  that  this  is  a  rigid  con- 
struction^ and  it  has  been  argued,  that  some  indulgence 
ought  to  be  shewn  to  the  informalities  of  these  inferior  ad- 
miral^ courts.  I  am  not  disposed  to  shew  any  indulgence 
to  the  late  proceedings  of  the  British  prize  courts.  I  wiB 
ittSi^  confess,  that  I  had  rather  seek  for  some  circumstance 
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Bbickioek  k  in  a  case  like  tbb,  to  joadfy  me,  in  refbnng  to  give  eilect 
^'''       to  the  sentence  which  has  been  given  in  diis  case,  if  it  wis 

^^^"^  *^  necessar)^     During  the  late  and  present  war  between  Great 
Britain  and  France^  the  commerce  of  the  Untied  Stat»^ 
was  for  a  long  time  the  conunon  prey  of  the  ships  and  pri* 
vateers  of  both  these  powers,  and  still  conunoe  to  be  so.   It 
was  not  so  surprising  that  die  French  should  plunder  us,  as 
for  a  long  lime  they  robbed  indbcrimmalely,  and  seemed 
to  think  that  the  whole  world  was  subservient  to  dieir  use ; 
but  what  excuse  is  there  for  a  nation  who  professes  to  love 
justice,  and  to  vindicate  die  rights  of  other  nadon&?  Who 
would  have  supposed,  that  Great  Britain  would  have  per- 
mitted corrupt  and  unprincipled  courts  to  assist  the  rapacity 
of  her  cruisers,  and  to  nlake  plunder  a  system  I  One  bdii* 
gerent,  may  indeed,  prohibit  any  intercourse  with  places 
belonging  to  another,  which  are  besieged  or  blockaded ; 
but  the  extravagant  assertion  of  this  right  by  Great  Britain^ 
was  an  unwarrantable  obstruction  of  the  trade  of  neutral 
nations,  and  a  violation  of  their  independence.     How  pre- 
posterous was  it  to  attempt  to  blockade  the  whole  European 
coast,  from  the   Texel  to  the  Mediterranean^  besides  all 
the  islands  in  the  West  IndteSy  belonging  to  her  enemies  ! 
and  this  was  not  more  preposterous  dian  wicked.    She  had 
a  right  to  employ  means  which  might  compel  her  enemy  to 
yield  to  just  and  safe  terms,  but  an  attempt  to  8tar\'e  a  whole 
nation  could  never  succeed.     It  was  a  thing  obviously  im- 
possible, and  was  therefore  unwarrantable  and  unjust ;  it 
could  only  produce  a  partial  distress  instead  of  putting  an 
end  to  the  war,  have  the  effect  of  increasing  the  exaspera- 
tion of  her  enemy,  and  making  his  resistance  more  obsti- 
nate and  determined.     In  a  case,  said  to  have  been  tried 
before  Lord  Kenyan^  some  time  ago,  in  which  the  sentence 
of  a  foreign  court  of  admiralty  was  pleaded,  and  a  cause  of 
condemnation  stated,   which  if  true  was  valid  ;  de  went 
the  length  of  saying,  ^^  that  notwithstanding  the  rule  that 
^^  such  foreign  sentence  was  conclusive,  yet  as  it  was'^noto- 
"  rioiis,  that  the  proceedings  of  the  French  courts  were 
^^  founded  on  the  most  outrageous  and  unjust  pretences,  he 


OP  SOUfH  CAROLINA,  IN  THE  YEAR  1802.  S69 

^  thought  it  deserved  to  be  considered,  whether  the  grounds  BlaoUoek  8& 
^  should  not  be  re-examined*"  v. 

We  should  be  equally  warranted  in  saying  the  same  Stewmrtctat 
thing  of  some  of  the  sentences  of  the  British  vice-admiralty 
courts ;  btit  the  grounds  in  this  case  were  sufficiently  open 
to  examination,  without  departing  from  the  ordinary  rule* 
The  iibel  states  one  ground^  and  the  decree  another  ;  we 
may  therefore  fairly  inquire  bow  far  either  was  supported* 
If,  as  the  libel  states,  the  brig  was  enemies^  property^  thia 
does  not  dischsM'ge  the  insurers,  as  there  was  no  warranty  of 
the  property  ;  but  this  was  not  attempted  to  be  proved  on 
the  trial,  and  the  sentence  does  not  state  it  to  be  so.  If,  on 
the  other  hand,  the  ground  of  condemnation  was  breach  oj 
Uockadcj  there  was  no  evidence  of  this  fact.  The  only  no» 
tice  of  a  blockade  was  given  fay  the  privateer,  which  after- 
wards captured  the  brig  ;  and,  from  the  evidence  which  has 
been  read,  there  is  reason  to  believe  that  there  was  no  fleet 
or  public  vessel  of  war  off  the  port  of  Cadiz  at  die  time  ; 
and  indeed  the  decree  itself  proves  there  were  none,  for  the 
property  is  condemned  for  the  use  of  the  privateer,  and  not 
for  the  use  of  the  blockading  squadron,  which,  conformably 
to  the  British  prize  acts,  it  would  have  been  if  any  fleet  had 
then  been  upon  that  station.  Upon  either  ground,  there- 
fore, the  condemnauon  was  4mwarrantable,  and  the  in* 
mirers  are  liable. 

Rule  for  new  trial  discharged* 

Present,  Grimke,  Watibs,  Bay,  Jowboh,  Trb^xtamt 
and  Brevard. 


VoL.U.  dA 
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_    .  Peter  Mulder  ajrainst  Peter  Cravat. 

ChartetUtn  ^ 

J.  MOTION  to  coofirm  an  umpirage  set  aside  by  the  ctr- 

niDpirage«are  euit  couTt  for  Charleston  district. 

not  to  be  set 

a^de  anieu  This  waH  an  appeal  from  the  decision  of  the  circuit  coun 
or  ^mitSeha.  of  Charleston  district*  It  appeared  that  the  parties  had,  by 
•rCiiiaton^^  a  rule  of  court,  submitted  their  matters  in  dispute  to  the  de- 
txceiitoniyin  cisiou  of  two  arbitrators,  to  wit,  yames  Mitier  znd  Jacok 
errort  or  nUa-  Abrahams,  with  libertVf  in  case  of  difference,  of  choosinir  an 

take»,   courts  .  ,t  •  '    •         u  u  i.  • 

will  siwajs  umpire.  Upon  mspecttng  the  accounts  between  the  parties, 
Ui^Jraiiy  and  the  arbitrators  did  differ,  and  they  choie. Seth  Lothrop  the 
too  nieew  ^m  umpive,  who  accordingly  made  his  umpirage  from  the  ac- 
tite  ^^  d^'^^r  ^^^^^  ^""^  ^^^  testimony  submitted  to  him.  A  motion  was 
the  reference,  afterwards  made  in  the  circuit  court  in  Charleston  district 
cvei7  aid  to  to  Set  aside  this  umpirage,  which  was  done  by  that  court, 
into  cxecu-  The  present  was,  thercrfore,  a  motion  to  rescind  the  order 
pf  that  court,  and  to  confirm  the  umpirage  made  by  Mr* 
Lothrop* 

'  The  grounds  upon  which  the  umpirage  was  set  aside 
were,  first,  an  affidavit  made  by  Abrahams^  one  of  the  re* 
^ferees,  that  Mr.  Lothrop^  the  umpire,  had  admitted  a  sum 
of  money,  one  hundred  and  eighteen  dollars,  to  have  been 
paid  by  the  plaintiff  to  the  defendant,  upon  comparing  the 
accounts  between  the  parties  in  dispute  ;  and,  seconcily,  on 
the  oath  of  the  party  himself,  which,  it  was  urged,  was  in* 
admissible  testimony,  by  the  well  known  rules  of  law. 

•  In  support  of  the  present  ndotion,  it  was  urged  by  Mr. 
Hagoody  that  collusion  and  fraud  were  the  only  grounds  upon 
which  an  award  could  be  set  aside  at  this  day,  and  for  that 
purpose  quoted  3  Atk.  529.  2  Esp.  Z77.  4  Term  Rep.  589. 
1  Bos.  &?  PulL  91.  1  Vez.  jun.  369. 

l^hat  in  this  case  there  did  not  appear  to  be  any  thing  like 
collusion  or  fraud,  or  any  misbehaviour  on  the  part  of  the 
umpire  ;  who,  on  the  contrary,  appears  to  have  acted  ac« 
cording  to  the  best  of  his  ju  igment,  and  with  sound  dis- 
cretion, too,  in  forming  his  opinion  upon  the  best  evidence 
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die  nature  of  the  thing  offered.  That  in  these  kind  of  re- 
ferences, the  arbitrators  are  not  bound  down  by  the  strict 
rules  of  law  and  evidence,  ^hich  govern  courts  of  justice. 
They  have  a  right  to  draw  their  information  from  the  best 
sources  it  can  be  procured,  and  to  judge  of  the  whole  of  the 
circumstances,  according  to  just  and  equitable  principles, 
80  as  to  put  an  end  to  the  dispute  between  the  parties  ; 
which  is  one  of  the  great  objects  of  all  references  and  arbi* 
trations;  It  is  laid  down,  that  by  choosing  private  judges,  3  f^j.  julM; 
the  parties  have  placed  the  dispute  beyond  the  reach  of  law ; 
and  the  courts  ought  not  to  examine  too  nicely  or  minutely 
into  their  conduct,  unless  for  corruption^  misbthceoiour^  or  ' 
going  beyond  their  powers;  as  every  person  is  left  to  hit 
own  discretion  in  the  choice  of  these  judges,  neither  party  ' 

ought,  after  an  award  is  made,  to  be  permitted  to  come  in 
and  allege,  as  a  ground  for  setting  it  aside,  the  want  of  ho- 
nest}' or  understanding,  or  that  they  have  not  done  him  jus- 
tice  ;  because,  he  has  precluded  himself  from  making  these 
objections,  by  his  own  choice,  and  by  his  own  assent.  And 
in  every  case  where  a  power  is  given  to  the  arbitrators,  in 
case  of  disagreement,  to  choose  an  umpire,  the  parties  are 
as  much  bound  by  the  umpirage  of  such  person,  as  if  he 
had  been  chosen  by  the  parties  themselves. 

In  opposition  to  this  motion,  it  was  not  denied,  but  that 
arbitrators  had  great  powers  as  to  the  matters  submitted  to 
their  consideration,  and  that  an  ample  field  was  open  to 
them  for  the  exercise  of  discretion ;  but  still  they  were 
boimd  and  restricted  by  the  plain  rules  of  law,  and  the  obli- 
vious principles  of  justice ;  and  if  they  violated  these,  al- 
though there  might  be  no  room  for  accusing  them  with 
fraud  or  misbehaviour,  yet  mistakes  both  of  law  and  fact 
ought  to  be  rectified.  In  the  present  instance,  the  oath  of 
the  party  was  admitted  to  prove  his  account,  which  was 
contrary  to  the  plain  rule  of  law,  that  no  man  shall  be  an 
evidence  in  his  own  cause :  in  this  respect,  therefore,  it  was 
said,  that  a  plain  rule  of  Idw  had  been  violated,  and  that  the 
court  was  bound,  whenever  that  was  apparent^  to  rectify  it 
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by  setting  aside  the  umpirage^  and  leaving  the  parties  in  die 
situation  in  which  the  rule  of  reference  found  them. 

The  Judges  observed  on  this  occasion,  that  motions  for 
setting  aside  awards  and  umpirages,  had  become  very  fire* 
quent  and  common  of  late ;  almost  every  man  who  wa^ 
dissatisfied  with  an  award,  seemed  to  endeavour  to  get  rid 
of  it  by  some  means  or  other,  if  possible.  It  therefore 
became  the  duty  pf  the  court,  not  to  lend  too  easy  an  ear  to 
complaints  of  this  kind,  or  to  set  afloat  decisions  which  had 
been  made  by  judges  of  the  parties'  own  choosing.  Eveiy 
man,  who  went  into  a  court  of  justice  in  the  prosecution  or 
defence  of  a  right,  muQt  know,  that  his  case  there  will  be  go- 
verned by  the  strict  rules  of  law.  But  whenever  he  con- 
sents to  withdraw  it  from  such  court,  and  submit  to  one  of 
those  domestic  tribunals  composed  of  private  individuals, 
who  were  not  law  characters,  he  consents  that  his  case  shall 
be*no  longer  boimd  by  the  rigid  rules  of  law  and  evidence, 
which  prevail  in  a  court  of  justice. 

The  individual  referees,  by  his  own  nomination,  become 
judges,  jurors  and  chancellors  in  the  case,  and  possess  all 
the  powers  which  come  within  the  province,  or  compass  of 
these  respective  functionaries  ;  and  unless  they  violate  the 
principles  assigned  to  each,  alld  every  of  ithese  great  bran- 
ches of  law  and  equity,  their  decisions  ought  to  be  sup- 
ported and  maintained.  The  great  principle,  therefore, 
laid  down  by  Lord  Hardwicke^  3  AtL  529.  and  which  is  sup- 
ported by  all  the  other  authorities  above  quoted,  is  the  best 
general  rule  which  can  be  adapted :  ^^  That  the  only  ground 
'^  to  impeach  an  award,  is  collusion,  or  great  misbehaviour 
*^  in  the  arbitrators ;  for,  otherwise,  being  made  by  judges  of 
*^  the  parties'  own  choosing,  it  is  binding  and  final  on  all  the 
'*  parties ;  and  unless  it  was  so,  no  person  would  ever  con- 
*^  sent  to  act  as  an  arbitrator."  But  as  all  men  are  liable  to 
mistaies  and  errors^  this  general  rule  must  be  subject  to 
those  exceptions.  If,  therefore,  any  great  or  palpabk 
ifrror^  or  gross  mtstake  has  been  committed  by  arbitrators  or 
an  umpire^  that  may  be  a  ground  for  opening  such  award  or 
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umpirage.  But  the  mistake  must  be  plain  and  gross^  to  set  Mulder 
aside  the  award*  Lofi^  554.  A  mere  mistake  in  point  of  cnmit 
law,  or  error  in  judgment  on  the  part  of  an  arbitrator,  does 
not  appear  to  be  grounds  for  impeaching  an  award  or  umpi- 
.rage.  Lord  Mansfield  says,  that  awards  a^  not  to  be 
scanned  with  critical  niceties,  as  they  are  made  by  judges  of 
the  parties'  own  choosing,  and  that  much  greater  latitude 
and  less  strictness,  are  exercised  now  in  construing  awards 
than  formerly ;  they  are  to  be  construed  liberally  and  fii- 
voumbly  \  so  that  they  may  take  their  eiTcct,  rather  than  be 
defeated*  1  Burr.  277*  Now  to  apply  the  foregoing  case 
with  these  principles.  The  reasons  assigned  for  setting 
aside  this  umpirage,  are  that  the  umpire  had  admitted  118 
dollars  to  have  been  paid  by  the  plaintiiF  to  the  defendant, 
upon  no  other  testimony  than  the  comparing  their  accounts^ 
and  the  oath  of  the  party.  As  to  the  comparison  of  ac- 
counts, had  not  the  umpire,  Mr.  Lothrop^  a  right  to  exa- 
mine them,  and  judge  of  them  ?  That  was  the  very  thing 
he  was  chosen  by  the  arbitrators  for ;  and  of  which,  he  was 
to  judge  and  determine  ;  and  not  a  single  error  has  been 
pointed  out,  nor  any  mistake  shewn  in  the  tralisaction.  But 
it  was  said,  he  admitted  the  oath  of  the  party.  This  was, 
perhaps,  the  best  evidence  which  could  be  got  upon  the  occa- 
sion, to  satisfy  his  judgment  or  conscience  that  he  was, 
right  in  his  determination.  And  is  not  this  admitted  every 
day  in  the  court  of  equity,  and  in  cases  in  the  summary  ju- 
risdiction of  this  court,  in  default  of  every  other  kind  of 
testimony,  and  in  small  and  mean  causes  before  justices 
of  the  peace  i  And  shall  arbitrators  be  circumscribed 
within  narrower  limits  than  any  of  these  tribunals  on  this 
point  i  The  policy  of  arbitraments  and  awards  is  against 
such  a  rigid  construction.  Indeed,  if  such  critical  niceties 
were  to  be  observed)  it  would  entirely  defeat  the  end  and 
design  of  awards. 

Upon  the  whole,  to  revert  back  to  the  general  rule  on 
this  subject,  no  misbehaviour  has  ocen  suggested,  and  no 
gross  error  has  been  pointed  out  in  this  umpirage ;  and 
these  are  the  only  legal  grounds  for  setting  it  aside. 


. « 
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Mitldor  It  was  therefore  ordered,  that  the^decision  of  the  circuit 

CnTRt      court  be  set  aside,  and  that  the  umpirage  stand  confirmed* 


Present,  Grimke,  Waties,  Bat,  Johnsok,  Trezetant     ^ 
and  Brevard. 


ChariettM 
2httrictylSi}2. 


A  formal  pro- 
test by  a  hu- 
Utry  is  not  ne- 
eeMary  on  an 
iuland  bill  of 
exchange  or 
pitnuiwoiy 
noie»  though 
reasonable 
noiice  is  re- 
quired, iu  or- 
der lo  charge 
an  endoi:2»ur, 
that  such  note 
<yr  bill  has  not 
been  duly 
paid. 


William  Payne,  Endorsee  of  aTromissory  Note,  tf^j^;r^ 

Joseph  Winn,  Endorsor. 


X 


CASE  on  a  promissory  note  against  the  endorsor.  Ver« 
diet  for  plaintiff  four  hundred  and  sixty  dollars.  Motion 
for  a  new  trial. 

The  defence  in  this  case  was,  that  after  the  note  became 

payable  at  the  South  Carolina  bank,  it  was  not  regularly  pro* 

tested  agreeably  to  the  rules  of  the  bank,  so  as  to  enable  the 

defendant  as  the  endorsor,  to  go  over  against  the  drawer, 

Thomas  Cave^  for  pa}ment  or  security. 

The  case  as  reported,  was  briefly  as  follows  :  The  de- 
fendant had  endorsed  the  note  in  question,  for  the  accom- 
modation of  Thomas  Cave^  which  came  into  the  hands  of 
the  plaintiff  as  endorsee,  who  lodged  it  in  the  South  Caro^ 
Una,  bank  for  collection.  When  it  became  due,  the  drawer, 
Thomas  Cave^  who  had  failed  in  the  intermediate  time,  was 
unable  to  take  it  up,  in  consequence  of  which,  it  was  lodged 
in  the  hands  of  George  Reidy  the  notary  of  the  bank,  for  the 
purpose  of  being  protested,  who  proved,  that  after  the  note 
had  been  put  into  his  hands  to  be  protested,  he  called  on  the 
defendant  and  gave  him  verbal  nqtice  that  the  note  was  not 
paid  at  the  bank  when  due,  by  Cave  the  drawer  ;  but  he  did 
not  formally  enter  up  the  protest  at  that  time,  under  his  no- 
tarial seal  of  office,  as  if  it  had  been  a  foreign  bill.  The 
note  in  question,  was  due  on  the  6th,  and  payable  on  the 
9di  of  December y  1799. 


r.« 
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On  the  part  of  the  defendant,  it  was  proved  that  Ccne  P^T^ 
had  paid  off  several  notes  which  fell  due  after  the  9th  of  Winn. 
December^  1799,  to  wit,  one  endorsed  by  Spencer  Man  for 
five  hundred  dpUars,  in  favour  of  Joseph  Peppin^  which  fell 
due  the  10th  December^  and  was  paid  the  13th  ;  andanqther 
endorsed  by  Knipping  and  Steinmitz^  which  fell  due  on  the 
15th  of  December  following.  And  therefore  it  was  con* 
tended,  that  if  the  note  in  question  had  been  protested  by 
the  notary,  or  if  Cov^had  been  threatened  to  baix  the  protest 
registered  up  in  the  bank,  for  the  purpose  of  stopping  his 
credit  there,  he  would  have  found  ways  and  means  to  have 
paid  this  note,  as  well  as  the  two  subsequent  ones ;  or  per- 
haps, in  preference  to  the  others ;  but  as  the  plaintiff  allowed 
him  this  indulgence,  he  ought  to  take  the  consequences  of  it. 
It  was  further  proved  to  be  the  custom'of  the  bank,  not  to 
'  register  protests  on  notes  lodged  for  collection^  in  which  the 
bank  was  not  interested,  so  as  to  aifect  the  credit  of  the 
drawer  at  the  bank,  unless  orders  were  given  for  that  pur* 
pose  by  the  holders  of  the  notes ;  and  that  as  no  such  or- 
ders were  given  in  this  case,  it  was  urged  that  the  holder, 
Payne^  gave  this  further  indulgence  to  Cave  himself,  in  or- 
der to  save  his  credit  with  the  bank,  and  therefore  should 
not  now  come  over  against  the  defendant  as  endorsor.  That 
he  had  lost  his  money  by  want  of  due  diligence. 

The  presiding  Judge  (Trezevant)  charged  the  jury 
in  favour  of  the  plaintiff,  who  accordingly  found  a  verdict 
for  the  amount  of  the  note  with  interest.  The  present  was 
therefore  a  motion  for  a  new  trial,  on  the  ground  of  misdi- 
rection, &c« 

After  hearing  arguments  for  and  against  this  motion, 
the  judges  were  unanimously  of  opinion,  that  the  want  of  a 
formal  protest  by  the  notary  in  this  case,  was  no  bar  to  the 
plaintiff's  recovery  against  the  endorsor.  A  protest  does 
not  raise  any  new  debt,  or  create  any  further  responsibility 
on  the  parties  to  a  bill  or  note  ;  but  only  serves  to  give  for- 
vial  notice,  that  a  bill  or  note  is  not  duly  accepted  or  paid. , 
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M*Candli8h  couDtry  ought  to  govern  thi^  contract*  Burr.  1077, 1078. 
Croger.  '^  ^^Y  ^^^  ^  compared  to  a  note  of  hand,  by  which  one 
n>an  promises  to  pay  another  a  sum  of  money,  and  if  he 
fails  to  do  it,  he  is  only  accountable  for  common  interest. 
That  as  to  damages,  our  act  of  assembly  has  made  no  pro- 
vision for  a  man^s  drawing  on  himself.  The  provisions  in 
the  act,  relate  to  third  persons  in  whose  favour  a  bill  is 
drawn,  or  to  whom  it  was  negotiated.  It  allows  ten  per 
cent,  damages  (exclusive  of  interest)  for  the  disappointment 
the  drawee  or  endorsee  sustains  by  the  failure  of  payment. 
But  no  sort  of  provision  is  made  for  a  case  like  the  present 
one,  so  much  out  of  the  common  line  of  business. 

Turnhull^  against  the  motion,  in  reply,  admitted  that 
if  this'  had  t)een  a  Carolina  transaction  originally,  it  should 
have  been  governed  by  the  laws  of  Carolina  ;  but  as  it  was 
a  foreign  transac  tion  in  the  island  of  St.  Crotx^  it  should  be 
governed  by  the  laws  of  that  island.  The  debt  was  due 
there,  and  the  money  ought  to  have  been  paid  there.  But 
as  the  defendant  had  not  money  there,  the  plaintiff  was  pre- 
vailed upon  to  accept  a  draft  on  South  Carohna^  for  the  ac- 
commodation of  the  defendant.  He  therefore  insisted^ 
that  under  the  peculiar  circumstances  of  this  case,  the  law 
of  the  country  where  this  contract  was  made,  and  not  where 
the  money  was  to  be  paid,  ought  to  be  the  rule  by  which  it 
ought  to  be  governed.  He  adverted  to  the  case  in  %  Burr* 
1097*  where  Lord  Mansfield  admits,  that  there  are  many 
cases  where  the  law  of  the  place  of  the  transaction  should 
be  the  true  rule ;  and  so  it  ought  in  the  present  case  under 
consideration.  This,  he  said,  was  a  mercantile  question, 
and  should  be  construed  liberally  in  favour  of  the  right  of 
the  plaintiff,  who  had  indulged  his  debtor,  by  accepting  a 
draft  instead  of  insisting  on  his  money  at  St.  Croix.  He 
said,  the  defendant  would  have  been  liable  for  the  whole  if 
he  had  been  sued  in  St.  Croix^  the  place  where  the  contract 
was  entered  into ;  and  if  so,  then  on  every  principle  of 
justice,  he  should  be  placed  on  the  same  footing  as  if  the 
matter  was  to  be  determined  at  the  place  where^the  transac- 
tion took  place,  by  the  laws  of  the  island. 
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The  Judges  after  considering  this  case,  observed,  that  M<CMdtt«h 
there  were  some  contracts,  over  which  the  kx  loci  where      Cruger. 
the  contract   was  made    should  be   the  governing  rule;     "^^^"^^^^^ 
and  others  again,  where  the  laws  of  another  country  should 
decide  the  matter  in  question.     That  in  all  cases  where  the 
contract  is  to  be  performed  in  the  country  where  it  is  made, 
the  kx  loci  should  be  the  rule  of  decision  ;  but  whenever 
the  contract  is  made  with  a  view  of  its  being  performed  in 
another  country,  then  the  law  of  the  place  where  the  per- 
formance is  to  be  made,  should  be  the  true  rule. 

Sir  John  BlaruPtt  case,  referred  to  in  2  Burr*  10.  77.  is 
strong  in  point.   That  there  above  principles  are  recognised 
by  all  the  judges ;  that  where  a  contract  was  made  in 
France  J  to  be   performed  in*  England^  there  the  contract 
should  be  governed  by  the  law  of  England.     So  in  the  pre-     game  point 
sent  case,  Cruger  drew  the  biU  in  question  in  the  island  of  S^f^^**'^ 
Sl  Croix  upon  himself,  payable  in  Carolina  /  the  perform-  2  'Jf**"*^  ^' 
ance  or  payment  was  to  be  made  here,  and  Cruger  never  ^a/»     Bep. 
could  be  called  upon  in  any  foreign  country  abroad,  till  there  BUe/t  edit, 
had  been  a  default  of  payment  here.     All  former  contracts 
were  done  away  by  this  new  contract,  and  the  court  cannot 
take  notice  of  any  other,  as  no  other  is  now  before  it. 

On  the  subject  of  interest  and  damages,  the  court  was  of 
opinion,  that  there  was  no  law  to  warrant  the  jury  in  find* 
ing  them ;  because,  the  contract  being  to  be  performed 
here,  the  laws  of  Carolina  must  regulate  the  transaction  ;  and 
they  are  silent  on  the  subject  of  damages,  where  a  man  / 
draws  upon  himself;  and  with  regard  to  interest,  no  more 
than  seven  per  cent*  can  be  recovered  fix)ro  the  time  of  the* 
demand. .  This  contract,  therefore,  may  well  be  assimilated 
(as  was  urged  in  the  argument)  to  a  note  of  hund  to  pay 
money  on  demand,  and  interest  in  case  of  non-payment  is 
only  recoverable  from  that  day.  ^ 

Rule  for  new  trial  made  absolute. 

All  the  Judges  present. 
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Jh'9tnct,\«)2,  G£OR<^£  WhIT£FI£LD  agcdust  WxLUAX  M^LeOD. 

That  a  Mind      MOTION  for  a  new  triaL 

( iiiitB  a  wtnd  This  was  a  special  action  on  the  case,  to  recover  back 
good  genend  thirteen  hundred  pounds  sterling,  for  a  ship  which  was 
where  a  buy^  Stated  to  bc  unsound  and  not  seaworthy.  There  was  a 
fil^ir  of  aiuhe  ''^^'^^^  agreement  in  this  case,  by  which  the  defendant 
circQinstan-     agreed. to  sell,  and  the  plaintiff  to  purchase,  the  ship  in 

ces,  anil  has  a.  ir 

thir  opporta-  question,  at  and  for  the  price  of  thirteen  hundred  p6und8 
fiirminK  him-  Sterling,  which  sum  was  duly  paid  to  the  defendant  agreea- 
he  shau  ^be  ''^y  ^^  ^  bargain  between  them.  Soon  after  the  conclusion 
heuT*^  to  IhU  ^^  ^^^^  agreement,  and  the  payment  of  the  money,  the  plain- 
bargain,  tho'  tiff  allesed  that  he  had  discovered  that  this  was  an  old  and 

It  turn  out  to  ^ 

be  a  loaiog  unsound  ship,  not  seaworthy,  and  that  it  would  require 
Inadequacy  of  more  to  repair  her  than  she  would  be  worth  when  repaired* 
«^vhere  Uiere  Whereupon,  he  demanded  a  return  of  the  money,  and  of* 
&e.°^a  "^not  ^^i^cl  to  rescind  the  agreement ;  but  the  defendant  refused 
KTounli^^'fiT  ^  8*^^^  ^P  ^^^  contract,  and  insisted  upon  holding  the  plain- 
■tuing  aside  ^ff  ^q  j^jg  bargain.     Upon  which  he  brought  the  present 

action,  upon  the  implied  warranty  in  law,  that  a  sound  price 

ikservea  a  sound  commodity. 

Mr.  Parker y  for  the  plamtiff,  contended,  that  this  doctrine 
of  recovering  back  money  which  had  been  paid  by  mistake, 
or  where  the  consideration  had  failed,  was  so  well  establish- 
ed in  our  courts  of  justice  at  this  day,  that  he  would  not 
dwell  upon  it,  but  would  state  it  as  a  settled  rule  of  laif. 
He  then  offered  to  prove  the  payment  of  the  money  ;  it  was, 
however,  adpiitted.  He  then  produced  sundry  estimates 
made  by  ship-carpenters  and  masters  of  vessels,  by  which 
he  said  it  would  appear,  that  it  would  cost  more  to  repair 
this  old  ship,  and  make  her  (it  for  sea,  than  she  would  be 
worth  when  all  these  expenditures  wer«  laid  out  upon  her. 
That,  therefore,  upon  every  principle  of  justice,  the  defend- 
ant ought  to  refund  him  the  money  he  had  paid  him^ 
intereta  for  the  use  of  it- 
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llie  Attomey'-Generaly  in  reply,  stated,  that  this  ship  was  Whitefidd 
not  sold  to  the  plaiotiflFas  a  new  ship,  but  as  one  which  had  M*Leod. 
run  some  years,  and  performed  many  voyages  ;  and  conse- 
quendy  as  a  vessel  which  would  stand  in  need  of  repairs* 
It  was  then  proved,  that  the  plaintiff  was  desired  to  go  on 
board  and  examine  her  himself ;  that  he  did  so,  and  took 
with  him  persons  of  skill  and  knowledge  in  naval  affairs, 
particularly  a  captain  Hunter^  an  experienced  seaman  and 
commander  %  and  it  was  not  tiU  after  a  full  examination  of 
the  state  and  condition  of  this  ship  that  the  bargsdn  was 
dosed*  It  was  also  proved  by  two  merchants,  Mr*  Adam 
Homo  and  Mr.  William  M^Wharm^  that  if  this  ship  had 
been  new,  she  would  have  been  worth  two  thousand  five 
hundred  guineas,  more  than  double  the  8\mi  she  sold  for* 

V 

I 

The  presiding  judge  left  this  cause  to  the  jury,  a^  matter 
-very  proper  for  their  consideradon,  under  all  the  circum- 
fitances,  and  they  found  a  verdict  for  the  defendant 

This  was  a  motion  for  a  new  trial,  oii^die  ground  that  the 
verdict  was  against  law,  and  the  justice  of  the  case* 

Mr*  Parker^  in  support  oi  this  motion,  said,  that  as  tfa/e 
doctrine  he  had  contended  for  on  the  trial  was  now  con* 
flidered  as  the  fixed  and  established  law  in  this  country,  to 
wit,  that  a  90und  price  de9erv€8  a  sound  comtnodityy  he  would 
go  one  step  further,  and  lay  it  down  as  a  principle  equally 
sound,  and  as  weU  deserving  the  support  of  this  courts  thft 
zfair  price  raises  an  implied  warranty  of  the  adequacy  (ff 
4:onsideration  ;  and  for  that  purpose  cited  Wooddeson^  41^* 
Men,  he  said,  paid  their  money  in  order  to  get  an  equiy^ 
lent ;  and  if  tb^y  were  deceived,  they  ought  at  least  to  be 
restored  to  their  former  cond[ition,  even  if  no  damages  were 
allowed  them,  .which  was  all  that  his  client  wished  on  the 
present  occasion*  And  if  the  court  would  order  a  new 
trial,  he  had  litde  doi^bt  but  that  another  jury  would  restore 
the  money  he  had  paid  away,  and  place  the  parties  where 
tficy.xiriginiiUy  atood  befifMre  the  barg^  took  place* 
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White6eid  The  Attomttf'GeneraL  The  plaintiff  cannot  possibly  re- 
M<Leod.  cover  on  any  special  warranty  in  this  case ;  if  he  recovers 
at  all,  it  must  be  on  the  implied  warranty.  He  admitted 
that  a  sound  price  required  a  ^  sound  commodity,  but  d^ 
nied  that  a  sound  price  had  been  paid  in  the  present  case, 
in  the  sense  in  which  the  counsel  for  the  plaintiff  wished  to 
place  it.  Only  thirteen  hundred  pounds  had  been  paid  for 
this  ship,  and  it  was  proved  that  if  she  had  been  new  and 
sound,  she  would,  from  her  size,  capaciousness  and  con- 
struction, have  been  worth  double  the  sum,  which  shews 
srhe  was  scdd  as  a  half-worn  ship,  and,  consequendy,  only 
half  the  price  of  a  new,  sound  ship  was  paid  for  her*  That  . 
the  doctrine  urged  on  behalf  of  the  plaintiff,  that;^a  fair  price 
raises  an  implied  warranty  of  die  adequacy  of  consideration^ 
was  a  novel  doctrine,  unknown  to  the  common  law,  and  had 
never  been  broached  in  aiiy  of  our  courts  of  justice  before* 
Snch  a  doctrine,  he  said,  if  once  admitted  in  the  formation 
of  contracts,  would  leave  no  room  for  the  exercise  of  judg- 
ment or  discretion,  but  would  destroy  all  free  agency ;  eveiy 
transaction  between  man  and  man  must  be  weighed  in  the 
balance  like  the  precious  metals,  and  if  found  wanting  in 
this  adequacy,  must  be  made  good  to  die  uttermost  (arthing ; 
it  never  was,  nor  never  could  be,  of  practical  use  in  soAety. 
The  thing  might  at  first  sight  appear  to  be  pbusible,  but 
when  brought  to  the  test  of  experience,  it  would  be  found 
to  go  too  far,  to  prove  too  much,  and  at  last  to  destroy  itself 
by  the  extnivagance  of  its  theory.  The  true  rule  respecting 
contracts  he  took  to  be  this,  that  whenever  a  man  paid  a 
sound  price  to  the  sdler  for  a  commodity  which  turned  out 
to  be  unsound  afterwards,  without  the  seller's  knowledge  of 
the  unsoundness  at  the  time  of  sale  ;  or  where  there  was  a 
knowledge  of  the  unsoundness,  and  a  concealment  on  die 
part  of  the  seller ;  in  all  these,  and  similar  cases,  a  sound 
prii  e  raises  an  implied  warranty  to  repay  the  money  paid, 
and  in  all  cases  of  fraud,  the  par^  was  liable  to  smart  money 
by  way  of  damages  besides.  ~  But  in  all  other  cases,  where 
there  is  an  equal  knowledge  of  all  the  circumstances,  and 
where  i^ach  party  has  an  opportunity  of  inionning 


OF  SOUTH  CAROLINA,  IN  THE  YEAR  1802.  383 

and  the  means  of  procuring  informatioa^  and  a  man  makes  Whttefieia 
a  contract  or  bargain  with  aQ  such  advantages  before  him,  M<Ueod. 
and  with  his  eyes  open,  he  ought  to  be  bound  by  it ;  other- 
wise,  good  faith  and  mutual  confidence  would  be  at  an  end. 
In  the  present  case,  the  ship  sold  to  the  defendant  was  sold 
as  a  hal£*wom  ship.  The  plaintiiF  was  desired  to  go  on 
board  and  examine  the  vessel ;  he  did  so,  and  took  trus^ 
and  confidential  men  with  him  for  that  purpose,  and  after 
all  this  examination  made  his  bargain.  Was  there  any 
thing  like  concealmept  of  circumstances  here ;  any  know- 
ledge of  facts  on  one  side,  which  was  not  freely  communi- 
cated to  the  other  i  None.  Was  there  any .  latent  defeets 
which  the  seller  knew  of,  and  the  purchaser  was  not  in- 
formed of  i  None.  EVery  thing  was  open  to  him  withia 
the  knowledge  of  the  defendant,  and  he  ultimately  made  the 
purchase  upon  the  siVength  ot  his  own  judgment,  and  that 
of  his  friends ;  and  not  upon  the  recommendation  or  repre^ 
sentation  of  the  defendant.  To  suffer  such  a  man  to  get 
rid  of  such  a  tontract,  under  all  these  circumstances,  would 
establish  a  principle  which  would  undermine  and  blow  up 
every  contract,  which  could  be  made  by  any  man,  who 
wished  to  get  rid  of  it  afterwards. '  But  the  real  truth  of 
the  case,  he  said,,  was  this:  The  plaintiiF  had  found  out, 
that  the  bargain  he  had  made  was  not  likely  to  turn  out  to 
be  an  advantageous  one,  as  freights  which  had  been  high, 
had  fallep  considerably  $  and  therefore  it  was  he  wished  to 
get  rid  of  his  bargain.  He  did  not  wish  to  be  at  the  ex- 
pense of  repairing  this  ship,  and  putting  her  in  a  condition 
for  sea,  but  thought  it  more  advantageous,  as  things  had 
turned  out,  to  get  back  his  money  by  rescinding  this 
Contract. 

The  Judges,  aikr  hearing  the  arguments,  were  all  of 
opinion,  there  were  no  grounds  for  a  new  trial.  The  doc- 
trine of  a  sound  price  deserving  a  sound  commodity,  they 
observed,  though  a  very  wise  and  salutaiy  one,  had  been 
bandied  about  in  our  courts  more  |han  any  other.  It  had 
vibrated  from  the  extreme  of  rigour  on  one  hand|to  the  ex- 
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Whfftefield  tretiie  of  laxity  on  the  other ;  and  juries  had  in  too  many 
instances  in  the  exercise  of  these  powers,  rendered  contracts 
too  precarious^  In  this  case,  however,  it  appears,  that  the 
Judge  who  tried  the  cause,  had  left  it  t&  the  sound  discre- 
tion of  the  jur>',  who  on  their  part  again  appear  to  have  ex- 
ercised  it  in  a  very  proper  manner,  by  holding  the  parties 
to  their  bargain.  Many  decisions  have  been  made  on  this 
subject  in  our  courts,  atid  all  on  the  same  uniform  principles 
of  law  and  justice,  though  often  misapplied.  The  genend 
tenor  of  them  dl,  when  well  understood,  had  been  to  guard! 
against  fraud  Bad  eircumvention^  and  those  latent  defects 
which  neither  party  knew  of.  But  none  of  them  ever 
meant,  or  were  designed  to  aid  men  in  getting  rid  of  con- 
tracts fairly  made,  under  a  full  knowledge  of  all  the  circum- 
stances, relating  to  the  subject  matter  of  such  contract  on 
both  sides.  '  Every  man  was  free  to  make  a  contract,  and 
free  to  refuse  it,  but  when  once  made,  he  was  bound  by  it, 
where  there  Wa?  no  fraud,  concealment  or  latent  defect* 
It  was  the  sound  policy  of  the  law  to  support  and  uphold 
contracts,  and  not  to  destroy  or  render  them  uncertain* 
Inadequacy  of  consideration,  is  not  alone  any  ground  for 
setting  aside  a  contract  solemnly  entered  into.  The  ade^^ 
quacy  or  inadequacy  of  consideration,  in  every  contract,  de- 
pends so  much  upon  the  different  ideas  of  men,  in  relatioii 
to  the  objects  of  their  contracts,  and  the  views  and  purposes 
with  which  they  are  entered  into,  that  there  is  no  fixing  any 
general  standard  or  rule  by  which  it  can  be  settled  ;  for 
what  one  man  might  think  a  full  and  adequate  considenb* 
tion,  another  might  think  very  inadequate,  so  that  really  it 
b  so  indefinite  and  uncertain  in  itself,  diat  such  a  doctrine 
'  never  could  be  reduced  to  practical  use ;  as  every  contract 
might  be  impeached,  where  any  advantage  is  gained  on  one 
side  or  the  other,  which  had  not  equally  been  acquired  by 
the  opposite  party* 


Rule  for  new  trial  discharged* 
All  the  Judges  present* 


^\ 
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The  State  against  John  Johnson,  a  Justice  of  the  Peace  ^^*^^*^^ 

for  Charleston  District. 

UPON  an  indictment  for  oppression  in  office^  by  commit-  a  mugistrau 

tibg  one  Rachel  Hart  to  prison.  T^^pSp 

Upon  this  indictment,  the  defendant  Mr.  Johnson  had  °P®°   ^  *"- 

*■  ^  ^  **  dictment,  un- 

been  convicted.     This  was  a  motion  for  a  new  trial,  on  the  i<^n  ^^^   <^cts 

,     .  ,  comipily    or 

ground  that  the  conviction  was  not  warranted  in  law.  oppressively 

,,,,   .  ^    •       1       1       I-  f"  -w  '  1        «  *"     ^**    office. 

1  his  case  was  tried   before    Grimke,  Justice,  and  the  lie  maT  com- 
facts  were  briefly  stated  by  him  to  be  the  following,  to  wit:  tempts  or  al 
That  on  the  day  stated  in  the  indictment,  the  prosecutrix,  t^'his^^kT* 
who  having  a  previous  dispute  with  the  magistrate,  for  ^*"*c  in  ihj 
committing  her  negro  to  gaol,  went  to  his  house,  while  he  his  office, 
was  in  the  execution  of  his  office  as  a  magi>trate,  and  be- 
fore sundry  persons,  insulted  him  to  his  face,  as  also  the 
constable  who  had  taken  the  negro  to  gaol.     That  he  had 
desired  her  to  go  about  her  business,  or  be  quiet,  but  she  ' 
refused  to  do  either,  saying  she  had  come  to  laugh  at  him  ; 
he  threatened  to  commit  her,  but  she  defied  his  authority  ; 
upon  which  he  sent  her  to  prison,  for  her  contemptuous  be- 
haviour ;  and  for  this  commitment,   she  commenced  this 
prosecution.     On  the  trial  before  the  jury,   the  judge  told 
them,  that  the  magistrate  should  have  fined  her  in  the  first 
instance,  under  the  act  of  assembly,  {^Public  Laxvs^  p.  129.) 
instead  of  sending  her  to  prison,  which  he  thought  was  pre- 
mature  on  the  part  of  the  magistrate.     The  jury  therefore 
brought  in  their  verdict  against  him. 

ITie  counsel  in  support  of  this  motion,  argued,  that  this 

was  an  act  of  self-defence  ;  and  without  the  exertion  of  such 

an  authority,  the  magistrate   could  neither  defend  himself 

agjiinst  insult  and  abuse,  nor  execute  the  laws  of  his  country 

committed  to  his  care.     That  when  the  prosecutrix  came 

to  his  house,  he  was  in  the    actual  exercise  of  his  judicial 

functions  ; .  and  she  told  him  she  had  come  to  laugh  at,  or 

insult  him  j  and  when  he  threatened  to  commit   her,  she 
Vol.  11.  3  C 
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The  State  defied  his  authority  ;  he  then  sent  her  to  prison  ;  and  he 
John^n.  would  have  been  unworthy  of  the  office  he  bore  if  he  had 
not  done  so.  They  then  bid  it  down  as  law,  that  a  justice 
of  the  peace,  in  all  cases  of  contemptuous  behaviour,  has  his 
choice  of  two  remedies  ;  either  to  proceed  by  indictment, 
or  to  make  himself  a  judge  in  his  own  case,  and  commit  for 
a  contempt.  1  Strange^  420.  Sulk.  698.  3  Mod.  139.  That 
a  magistrate  sitting  in  judgment  on  matters  within  his  au- 
ihority,  constituted  a  court  of  inferior  jurisdiction  ;  and  it 
was  incident  to  all  courts  to  commit  for  contempts.  They 
further  contended,  that  it  was  a  well  known  rule  of  law,  that 
unless  a  magistrate  acts  with  a  corrupt  intention^  he  is  not 
punishable  by  indictment*  And  so  far  does  the  law  go  on 
this  head,  that  if  a  justice  of  the  peace  acts  illegally,  yet  if 
he  acts  from  good  motives,  and  mistakes  the  law,  the  court 
will  not  grant  an  information  against  him.^  1  Durnford  &f 
East^  653. 

But  in  the  present  instance,  they  denied  that  Mr.  Justice 
Johnson  had  acted  illegally ;  on  the  contrary,  they  insisted 
he  had  acted  agi-eeably  to  the  rules  of  law,  and  in  support 
of  decorum  and  good  order,  and  had  only  used  the  peace- 
able weapons  the  law  had  put  into  the  hands  of  every  ma- 
gistrate in  the  country  in  their  own  defence,  and  unless  they 
were  used  by  them  whenever  insult  or  abuse  was  offered 
to  them,  the  magistracy  and  the  majesty  of  the  laws  would 
be  prostrated  at  the  feet  of  turbulence  and  rude  imper* 
tinence. 

Against  the  motion,  it  was  urged,  that  the  liberty  of  a 
citizen  had  been  infringed  by  this  high>handed  act  of  injus- 
tice. That  the  prosecutrix  had  been  oppressed  by  this  ma- 
gistrate, under  colour  of  his  office.  That  the  offence  which 
she  was  supposed  to  have  committed,  was  at  most  only  a 
misdemeanor,  which  was  in  its  nature  bailable,  and  that 
the  defendant  ought  to  have  demanded  bail  of  her  for  her 

*  In  England^  the  mode  of  proceeding  against  justiees  of  the  peaee  for 
mal-prmcticev  is  b]r  information,  which  in  this  country  is  taken  away  by  our 
constitution.    See  MuheU't  case,  S^u^m  Rcpvrf^  ¥q1.  1.  p.  267.  MtUefi  edit. 


"% 


OF  SOUTH  CAROLINA,  IN  THE  YEAR  1801^  387 

good  behaviour,  or  have  fined  her  in  the  first  instance,  and     The  St&tft 
not  have  hurried  her  off  to  the  common  gaol  of  the  district.     Johnson. 
*]f  hat  a  jury  of  the  country  had  duly  considered  all  the  cir-    ^'^^^^^^^ 
cumstances  of  this  case,  and  convicted  the  defendant,  and 
their  verdict  ought  to  be  supported. 

The  Judges,  after  duly  considering  this  case,  were  clearly 
of  opinion,  that  the  magistrate  had  not  exceeded  his  au« 
thority,  or  acted  in  any  degree  oppressively  on  the  present 
occasion.  If  it  had  been  an  accidental  thing,  or  if  the 
^ords  had  been  spoken  in  the  sudden  heat  of  passion,  the 
justice  in  pity  to  her  weakness  might  have  overlooked  it,  or 
at  most  have  fined  her  for  her  improper  behaviour.  But 
this  appears  to  have  been  a  deliberate  act  on  her  part ;  she 
went  on  purpose  to  insult  him,  and  that,  too,  at  a  time  when 
he  was  acting  in  his  judicial  capacity  as  a  justice  of  the 
peace,  before  a  number  of  citizens  then  on  public  business 
with  him ;  he  had  therefore  no  other  mode  sufficiendy 
speedy  and  effectual  to  check  her  insolence,  but  by  commit- 
ment ;  as  in  all  probability,  she  would  have  laughed  to 
tcom  and  contempt  ^t  his  fine,  or  demand  of  good  beha- 
viour ;  for  she  herself  said,  she  went  to  laugh  at  him,  and 
defied  his  power  of  commitment.  The  authority  given  by 
the  act  of  assembly  to  fine  for  contempts,  does  not  take 
away  the  common  law  remedy  of  commitment,  for  this  is  a 
power  incident  to  every  court  of  judicature,  from  the  highest 
to  the  lowest,  and  without  it  good  behaviour  and  order 
could  not  be  preserved.  A  justice  of  the  peace  sitting  in 
his  judicial  capacity,  forms  a  court  for  the  determination  of 
all  matters  within  his  jurisdiction,  and  he  is  clothed  by  law 
with  sufiicient  powers  to  defend  his  authority,  if  he  chooses 
to  exercise  them,  and  he  may  make  himself  a  judge  in  his 
own  cause,  and  commit  for  contempts  offered  to  his  face, 
as  is  laid  down  in  1  Strange^  420.  Salk.  698.  and  as  was 
determined  in  the  case  of  lining  v.  Bentham^  in  tliis  court,  se«  o»y>. 
after  solemn  argument. 

That  it  is  the  duty  of  this  court,  to  support  the  magis- 
trates of  the  country  in  the  due  execution  of  their  duty,  and 
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The  State     unless  they  act  corruptly  or  oppressively,  it  never  will  pu« 
JohnsoD.      nish  them  in  a  criminal  way  when  they  mean  well,  even  if 
'^^  ^^^    they  should   mistake  the  law  upon  small  or   immaterial 
Mmtf  Qi$.       pomts.     In  the  present  case,  however,  there  does  not  ap« 
pear  to  have  been  any  mistake.     The  magistrate  acted  le- 
gally and  properly  in  his  own  defence,  and  in  support  of  his 
judicial  authority. 

Let  the  verdict  be  set  aside,  and  a  new  trial  granted. 

Present,  Grimke,  Waties,  Bay,  Johnson,  Trezevant 
and  Brevard. 

Gaillard  and  M'Credie  for  the  motion.  Ward  and  Che^csy 
against  it. 


CAar&#r#»       John  Williamson  and   Christopher   Fitzsimmons 

against  Tunno  &  ^ox  et  aU 

wSSd?  ^t      ^^^^  ^'^  ^  P^"^y  °^  insurance.    Verdict  for  plamtifls, 
der  the  treaty  Motion  for  a  new -trial. 

with       Great 

^^«?^in"•i  '^^'^  "^^  ^"  ^^^^o°  on  a  PO%  of  insurance  on  the  ship 
^noJ^  ^^^"'  ^^  ^*^fi^'  ^^"^  *^  PO*"'  of  Charleston  to  Cadiz,  in 
L/ftfttrfe"^  "^^^^^  *  verdict  was  for  the  plaintiffs.  The  present  is  a 
Cg  duly  warn-  motion  for  a  new  trial  on  the  part  of  the  defendants. 
biociuiSing  *  The  following  is  the  brief  state  of  the  case,  as  reported 
T?h2l;^  de.  ^y  Johnson,  J.  who  tried  the  cause. 

caput"'«f  I      '^^^  '^^  '"'''"''*  proceeded  on  her  voyage  till  near  the 
time      when  port  of  destination,  when  she  was  taken  by  one  of  the  crui- 

not  in  poises-  i_  i         •  ^  crui- 

•ion   of    hi.  sers  belongmg  to  the   English  squadron  then  blockadioir 

own  ship,  thftt    .v^.  _^  ^        T-,  1  .  ^ 

he    intended  ^"^^  po^t.     Ihat  the  captam  was  taken  on  board  of  the  ad- 

to  enter  tach 
port  if  releas- 

*^A^  jnHdmirHl  commanding  such  squadron,  are  not  of  themaalvcs  a  good  ground  for  capture 
Ambiguily  and  uncertainty  ni  the  proceedins^  in  ..-foreign  court  of  adiShTilty/or  Xw  a 
decree  is  ounded  on  matlor  not  put  in  i.Mie  b.  th^  pleadings,  or  wheA  ScUare  stated  "  a 
iccrec  or  Benuncc  ..hich  do  not  arao„„t  to  aiuiUfiable  cau!e  of  cojidemiuon^Ui  attU^Sit' 
oMC»,  ibt  cause  is  ope^  to  further  ovidflnc^.  "««uuauun ,  m  au  inese 
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mirars  ship,  who  examined  him  and  was  about  to  discharge  WiiUamson  & 
him,  when  he  asked  him  where  he  intended  to  go  if  he    ^^^^^J'"™^"* 
should  liberate  his  ship  ?  Upon  which  the  captain  said,  he     a.x°"e°t^i. 
would  go  into  Cadiz  unless  he  got  nexv  orders.     Where- 
upon, the  admiral  ordered  the  ship  to  be  carried  to  Gibral- 
tor,  as  a  prize  to  the  fleet,  for  persisting  in  his  intentions  to 
enter  into  a  blockaded  port,   where  she  was  libelled  and 
condemned.    She  was  libelled  as  enemies  property^  and  con- 
demned for  persisting  in  an  intention  to  enter  into  the  port 
•f  Cadiz* 

Upon  the  trial,  the  Judge  permitted  the  decree  to  be 
•pened,  upon  the  ground  of  this  ambiguity  in  the  pleadings^ 
as  it  appeared  she  was  libelled  on  one  ground,  and  con- 
demned on  another,  of  a  very  different  nature.  After  the 
decree  was  opened,  and  the  parties  permitted  to  go  into 
proof,  it  appeared  that  the  captain  made  no  attempt  lo  go 
into  the  port  of  Cadiz^  after  being  taken  on  board  of  the 
admiral's  ship.  And  further,  that  the  property  of  the  ship 
and  cargo  were  bona  fide  the  property  of  the  plaintiffs,  who 
were  American  citizens,  and  not  belonging  to  the  enemies  of 
Great  Britain.  Upon  this  evidence,  •  the  jury,  under  the 
direction  of  the  judge  who  presided,  found  for  the  plaintiffs. 

I 

In  support  of  the  motion  for  a  new  trial,  on  behalf  of  the 
underwriters,  it  was  contended,  that  this  decree  was  conclu- 
8ive  ;  and  that  the  judge  ought  not  to  have  permitted  any 
evidence  to  be  given  to  the  jur>',  which  went  to  contradict 
It.  That  the  decree  of  die  vice^dmiralty  court  at  GihraU 
tar,  was  clear  and  explicit  ;  the  vessel  was  condemned  for 
persisting  in  an  intention  to  enter  into  the  port  of  Cadiz,  at 
that  time  a  blockaded  port ;  which  by  die  laws  of  nations  was 
a  good  cause  of  condemnation.  1  hat  the  right  of  blockade 
in  time  of  war,  was  a  part  of  the  national  law  ;  and  a  vio- 
lation  of  it  by  a  neutral  in  attempting  to  contravene  it,  was 
good  cause  of  seizure  and  confiscation.  Vaitel,  lib.  3. 
9€ct.  U7.  That  a  vessel  may  clear  out  to  a  port  or  place 
where  it  is  lawful  to  trade,  not  knowing  of  a  blockade. 
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Wiiiiaraton  k  without  beiDg  liable  to  capture ;  but  persisting  to  enter  after 
itzsmimoDs  j^^j^jg  framed,  makes  her  liable  ;  and  this  is  expressly  di* 
<>x"et  ^      leged  in  the  condemnation,  as  the  ground  on  which  she  was 
declared  a  lawful  prize  to  the  blockading  squadron* 

The  counsel  in  support  of  the  motion,  then  ar^ed,  that 
a  condemnation  or  sentence  in  a  foreign  court,  was  conclu« 
sive  against  all  the  world,  and  that  no  evidence  should  be 
flowed  to  contradict  it ;  otherwise,  the  right  of  captured 
property  would  be  for  ever  fluctuating  and  uncertain. 
Doug^.  5S4f.  Parky  356.  359. 

For  the  plaintiffs,  in  reply,  it  was  argued,  that  the  judge 
iras  correct  in  his  decision,  that  this  decree  should  be 
opened,  and  that  the  parties  should  be  permitted  to  go  into 
evidence,  to  shew  that  this  vessel  and  cargo  was  not  subject 
to  capture  and  condemnation.  It  was  admitted,  that  in  all 
cases  where  a  ship  and  cargo  is  libelled  and  condemned  ge- 
nerally as  enemies  property,  that  the  decree  is  conclusive 
against  all  the  world ;  or  where  she  is  libelled  and  con- 
demned for  breach  of  blockade,  after  being  duly  warned,  it 
is  equally  conclusive.  But  on  the  other  hand,  it  was  urged, 
that  wherever  there  was  ambiguity,  or  doubts,  or  uncertain- 
ty  in  a  decree,  so  that  it  was  difficult  to  tell  on  what  ground 
the  property  was  condemned,  the  law  would  permit  such 
decree  to  be  opened,  and  suffer  the  parties  to  go  into  other 
evidence,  which  had  been  done  on  the  present  occasion* 
That  the  proceedings  in  every  prize  cause,  are  to  be  takea 
together,  and  not  to  be  garbled  or  taken  in  detached  par« 
eels.  In  this  case,  it  appears,  from  a  perusal  of  the  pro- 
ceedings, that  the  vessel  and  cargo  are  libelled  as  enemies 
property^  which  is  the  point  put  in  issue  by  the  captors 
themselves  ;  and  they  are  condemned  for  a  breach  ofbhck^ 
ode:  a  point  not  put  in  issue  by  the  pleadings,  but  a  very 
different  one,  and  distinct  in  its  nature. 

Thus,  there  is  a  glaring  inconsistency  and  repugnancy  on 
die  very  face  of  these  proceedings.  Who  can  possibly  teH 
from  them,  which  is  the  true  ground  of  forfeiture  ;•  the 
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cause  mentioned  in  the  libel,   or  in  the  decretal  part  of  WiiUamaonlK' 

them  ?  It  is  impossible.     The  law  is  therefore  very  clear,  y. 

that  if  a  decree  is  founded  on  matter  not  put  in  issue  by  the     (J°°"t  J{. 

pleadings,  such  decree  is  not  conclusive,  but  may  be  opened     s-^^v^s-/ 

for  further  evidence.   Pdrk^  353.  356.     Upon  this  ground, 

it  was  determined,  after  solemn  argument  in  this  court,  in 

the  case  of  Blacilack  &?  Bower  v.  Stewart  et  al.  that  the  circuit  See  ante^  p. 

363. 

court  was  regular  in  opening  a  decree,  and  permitting  the  par- 
ties to  go  into  evidence,  on  account  of  the  ambiguity  or  uncer- 
tainty in  the  {jroceedings,  and  because  the  decree  was  founded 
on  matter  not  put  in  issue  by  them.  This  point  has  therefore 
been  setded  in  the  above  case,  and  in  several  others  deter- 
mined in  the  circuit  courts  in  C/iarleston  district^  which  Parky. Alex' 

«  I  r  I  1  11'  I       ander,  JHuck- 

have  never  been  brought  up  by  appeal  to  this  court  i  the  -woody.  Ttat* 
parties  having  acquiesced  in  the  ve?^*\:ts  of  the  juries.  ' 

,  On  the  other  ground  respecting  the  breach  of  blockade, 
it  was  very  clear  she  ought  not  to  have  been  condemned* 
The  article  in  our  treaty  with  Great  Britain  expressly  de- 
clares, ^^  That  such  vessels  as  might  be  bound  to  a  port  or 
^'  place  blockaded,  may  be  turned  away  from  such  port  or 
^'  place,  without  being  liable  to  seizure  or  confiscation,  un* 
"  less  after  notice  of  such  blockade  the  vessel  should. again  at-^ 
"  tempt  to  enterJ*^  This  article  is  founded  in  justice,  a? 
w  t  }aB  in  the  nature  and  reason  of  things,  and  is  most  cer- 
tainly agreeable  to  the  spirit  of  the  law  of  nations.  It 
guards  against  surprise,  and  is  calculated  to  prevent  an  in- 
nocent neutral  from-  being  entrapped  by  trading  to  a  place 
where  it  was  previously  lawful,  not  knowing  of  s\ic\i 
blockade.  By  this  article,  notice  of  the  blockade,  and 
turning  a\yay,  or  in  other  words ,  an  order  to  depart,  must 
precede  the  attempt  to  enter  a  second  time  ;  and  no  vessel 
is  liable  to  seizure  unless  she  attempts  again  to  enter  a 
blockaded  port,  after  being  warned  to  depart.  Now  in  the 
present  case,  there  is  no  proof  of  any  such  attempt  to  enter 
after  notice  to  depart ;  for  the  conversation  between  the  ad- 
miral  of  the  fleet  and  the  captain,  was  on  board  of  the  ad- 
miral's ship,  while  the  captain  was  not  in  his  own  vessel. 
And  it  appears,  she  was  sent  into  Gibraltar  only  for  words 
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Williamson  k  which  passed  in  a  conversation  between  them,  in  answer  t^ 

Fltz&immons  .  i         t  i     •     i     <*  •        ,  >  i 

V  a  question  put  by  the  admiral,  "  ^aijing  he  would  go   into 

Cox^  Hi.  "  Cadiz  unless  he  got  neiv  orders ;"  but  there  is  no  proof 
of  his  ever  having  attempted  it,  or  having  offered  to  go  to- 
wards the  port  afterwards ;  so  far  from  that,  on  the  contrary, 
it  does  not  appear  that  the  captain  ever  got  posssesion  of  his 
ship  again,  so  as  to  have  any  power  over  her,  as  she  was 
immediately  ordered  away  to  Gibraltar^  and  there  condenm- 
ed  as  a  prize  to  the  squadron.  So  that  there  was  no  act 
done  by  the  captain  of  the  ship,  which  could  subject  her  to 
capture,  either  by  the  law  of  nations,  or  our  treaty  with 
Great  Britain*  And  it  is  the  first  time  in  the  history  of  na- 
tions, that  ever  a  valuable  ship  and  cargo  were  condemned, 
for  bare  expressions  or  intentions^  which  were  never  carried, 
or  attempted  to  be  car*^cd  into  execution.  They  admitted, 
that  if  the  captain  had  been  suffered  to  have  returned  on 
board  of  his  own  ship,  and  attempted  to  have  entered  the 
port  oi  Cadiz  afterwards,  the  ship  would  have  been  a  lawful 
prize.  But  the  decree  itself  does  not  state  that  she  at- 
tempted to  enter  the  port  after  having  been  duly  warned 
away  ;  only  that  the  captain  persisted  in  an  intention  to  enter* 
That  a  bare  intention  to  do  a  thing,  or  persisting  in  such  in- 
tention, without  ever  attempting  to  put  it  in  execution,  is  a 
nugatory  thing ;  even  in  treason,  a  bare  intention  without 
some  overt  act  will  not  constitute  the  offence. 

The  Judges,  after  fully  considering  this  case,  were  all  of 
opinion,  that  the  presiding  judge  on  the  trial,  ver)-  properly 
opened  the  decree  of  the  vice-admiralty  court  at  Gibraltar^ 
and  permitted  the  parties  to  go  into  evidence,  as  the  facts 
stated  in  the  decree  did  not  amount  to  a  justifiable  cause  of 
condemnation ;  and  also,  because  there  was  ambiguity  and 
uncertainty  in  the  proceedings,  the  libel  stating,  that  the 
vessel  and  cargo  were  enemies  property^  and  the  decree 
condemning  for  breach  of  blockade.  It  was  very  clear  there- 
fore, for  these  reasons,  that  this  decree  was  not  conclusive, 
as  was  determined  in  the  case  of  Blacklock  and  Bower  v. 
Stcivart  et  at.  and  in  several  other  cases,  and  as  laid  down 
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V. 

Tunno  6c 
Cox  et  al> 


m  ParL  353.  356.     And  from  the  evidence  offered  in  the  Williamson  H 

It  FitMimmons 

case,  It  appears  ^he  was  not  liable  to  capture  and  condrmna- 
tioD,  either  on  the  ground  mentioned  in  the  libel,  or  in  that 
of  the  decree,  t 

With  respect  to  the  cause  stated  in  the  libel,  to  wit,  that 
the  ship  and  cargo  were  enemies'  property,  there  was  no 
proof  even  alleged^ that  she  belonged  to  the  enemies  of 
Great  Britain  ;  on  the  contrary,  it  was  clearly  proved  that 
they  were  the  bona  fide  property  of  the  plaintiffs,  citizens  of 
Ametica^  so  that  on  this  ground  there  was  not  a  shadow  of 
reason  for  condemnation  ;  indeed,  the  sentence  for  breach 
of  blockade  seems  to  admit  the  fact,  by  abandoning  that 
ground,  and  condemning  on  another  of  a  very  different  na- 
ture. And  as  to  the  breach  of  bibckade,  the  reason  assign- 
ed in  the  sentence  of  condemnation,  that  seems  to  be  as 
groundless  as  the  allegation  in  the  libel ;  for,  from  the  evi'^ 
dence  offered  on  that  head,  she  did  not  attempt  to  enter  the 
port  oi  Cadiz  after  being  warned  by  the  blockading  squadroui 
The  only  evidence  relating  to  that  subject,  was  what  passed 
between  the  captain  and  the  admiral,  on  board  of  the  flag- 
ship, when  the  former  was  under  examination,  while  the 
captain  was  in  the  nature  of  a  prisoner,  and  when  he  had 
no  control  or  command  over  his  own  vessel ;  in  answer  to 
a  question  asked  him  by  the  admiral,  where  he  intended  to 
go  if  he  released  his  vessel,  he  replied,  that  he  intended  io 
enter  CadiZy  unless  he  got  contrary  orders  /  upon  this  the  ad- 
miral ordered  his  ship  to  Gibraltar*     , 

This  verbal  declaration  of  the  captain  to  tRe  admiral,  in 
his  then  situation,  was  no  ground  certainly  for  seizing  his 
ship.  The  treaty  between  Great  Britain  and  this  country 
is  express  on  this  point :  ^^  That  an  American  vessel  sailing 
^  to  a  blockaded  port,  not  knowing  of  the  blockade,  shall 
^^  not  be  detained,  nor  her  cargo  (if  not  contraband)  be  con- 
*^  fiscated,  unless  after  no'tice  she  shall  again  attempt  to  en«< 
^*  ter^  but  shall  be  permitted  to  go  to  any  other  place  she 
"  may  think  proper." 

This  is  a  fair  exposition  of  the  law  of  nations  on  the  sub- 
ject, as  it  prevents  an  innocent  neutral  from  seizure  and  con- 

Voii.  n.  ^  D 
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Wiiiiam^ion  h  fiscatiOD,  who  may  approach  a  besieged  place,  not  knoiriqg 
J  itz.itumo..s  ^f  ^  blockade.  The  bare  declaration  of  the  master,  unac- 
f  jox'^er  ai  companied  with  «iy  fact  rorroborative  of  such  'his  inten- 
tion, was  not  a  ground  of  seizure ;  besides,  free  agency  waa 
wanting  in  the  case,  to  constitute  the  offence.  Sot  he  was  in 
the  nature  of  a  prisoner,  not  in  the  possession  or  command 
of  his  vessel,  or  having  any  control  over  her  ftt  the  time 
when  these  expressions  were  uttered  ;  and  unless  there  had 
been  a  second  attempt  to  enter  into  the  port  of  CcuSz^  there 
could  be  no  offence  against  this  treaty.  But  what  is  most 
remarkable  in  the  case  is,  that  the  reason  assigned  in  the 
sentence  of  condemnation  is  not  an  offence  against  the  treaQr. 
She  is  condemnedy^r  pers^ting  in  an  intenHon^  of  entering  / 
this  is  no  offence  under  the  treaty ;  it  is  no  cause  of  seizure  ; 
mere  loose  parlance,  unconnected  with  any  bxx»  It  is  evi- 
dent, therefore,  that  she  was  not  condemned  for  any  cause 
justifiable  in  its  nature,  or  by  the  law  of  nations,  or  by  the 
treaty  subsisting  between  the  two  nations  If  the  condemna* 
tion  had  been  for  attempting  to  enter^  after  being  rvamed^ 
it  might  have  been  a  good  cause  of  capture  ;  but  persisting 
in  an  intention  alone,  is  no  cause  of  capture.  Therefore 
the  sentence,  upon  the  face  of  it,  if  there  were  no  other 
grounds  in  the  case  to  open  it,  would  have  been  sufficient- 
New  trisd  refused,  and  rule  discharged. 

Present,  Grimke,  Bat,  Johnson,  Trszkvant  and  Bre- 
vard. 
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David  Smith  agaitut  John  Habt,  Sheriff  of  Charleston    mai-hstou 

District.  Jii,Mc,,iHi». 

* 

SPECIAL  action  on  the  case  for  an  escape.     Verdict     upon  an  es* 

for  pWntiff.    Motion  for  a  new  trial.  i?gence 'if "Sf." 

This  was  a  special  action  on  the  case  aeainst  the  sheriff  f«:»<i'>nt  u  in 

*  ^  ^  on  a  capias  ad 

for  negKgently  suffering  a  defendant  to  escape  from  gaol,  iatitfaden- 

.  ^  J     f         1   •      •«-!  e/ttw,  the  debt 

who  was  m  upon  mesne  process,  per  quod^  the  plaintifF  lost  becomes  the 

his  debt,  &c*   in  which  there  was  a  motion  for  a  new  trial,  shciiff^  bmil' 

on  the  gromids  of  misdirection  in  the  judge  (Trezevant)  I",.oecssr*^^"* 

who  tried  the  cause,  and  also  that  the  verdict  was  against  "^h^^^-  ^^^  <Ia* 

"  mages  are  un- 

law* ascertained. 

The  original  cause  of  this  action  was  the  value  of  a  horse  give  what  they 
which  Smith  had  sold  to  one  Currie^  for  two  hundred  dol-  l^anona^bief  ai- 
lars.  For  this  sum  Currie  was  arrested  and  put  in  prison,  leM^fhan  the 
but  soon  after  broke  gaol  and  escaped.  ^sTon^ou 

The  present  was  an  action  against  the  sheriff  of  Ckarks^  7.?"**>>  ®*^*'*® 
ton  district,  for  negligence  in  permitting  this  man  to  escape    insufficiency 

of  the  |;ro1  not 

out  of  custody.  On  the  trid,  the  sheriff,  by. way  of  mitiga-  r  sufficient  ex- 
tion  of  damages,  in  case  the  jury  should  be  induced  to  find  riff  inan  action 
against  him,  proved  that  this  horse,  which  originally  cost  ^^  ***  ««<»pe. 
two  hundred  dollars,  was  soon  after  the  purchase  sold  again 
as  low  as  ninety  dollars,  which,  it  was  alleged,  was  as  much 
as  he  was  worth  \  and,  therefore,  as  Currie  was  in  upon 
mesne  process,  and  the  damages  had  never  been  ascertain- 
ed, the  jury  might,  in  their  discretion,  give  what  sum  they 
thought  reasonable  and  just,  or  what  they  thought  Currie 
was  able  to  pay  ;  and  that  this  was  not  like  a  case  where  a 
debtor  is  in  gaol  on  a  capi<i8  ad  satisfaciendum^  and  escapes, 
where  the  sum  becomes  the  debt  of  the  sheriff,  and  he  be- 
comes liable  in  numero  for  the  amount ;  here  the  jur}-  had  a 
right  to  judge  of  all  the  circumstances,  and  to  give  consi« 
deraUy  less  than  the  full  amount.  In  short,  it  was  alleged, 
that  in  a  case  of  this  kind,  the  jury  might  take  all  things  un- 
der their  consideration,  and  assess  die  damages  against  the 
in  the  same  manner  as  between  the  original  parties  s 
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Siniih  and,  indeed,  if  it  appeared  that  Currie  was  insolvent,  so  that 
Hart.  the  plaintiff  could  have  recovered  nothing  fjrom  him,  they 
might  even  find  a  verdict  for  the  defendant. 

The  sheriif  also  offered  to  give  evidence  of  the  insuffi« 
ciency  of  the  gaol  of  the  district,  which  he  alleged  was  very 
insecure  ;  that  he  had  made  many  remonstrances  to  the  go- 
vernor against  such  insufficiency,  and  it  had  been  frequendy 
the  subject  of  presentments  from  the  grand  juries  of  the 
district,  but  all  to  no  purpose*     But  the  presiding  judge  re- 
fused to  adnvit  this  latter  testimony,  as  to  the  insufficiency 
of  the  gaol,  on  the  ground  that  if  such  excuse  was  permitted 
in  law  to  exonerate  a  sheriff  for  an  escape,  there  would  be 
no  such  thing  as  responsibility  in  the  sheriff's  office :  and 
the  more  so,  because  it  was  admitted  that  there  was  one  se- 
cure room  in  the  gaol,  where  he  might  have  been  confined. 
And  as  to  the  quantum  of  damages,  the  judge  charged  the 
jury,  that  it  had  not  been  proved  in  this  case  that  Currie^  the 
defendant  iQ  the  action,  had  proved  insolvent :  the  original 
tlebt  sworn  to  and  proved  was,  therefore,  the  true  measure 
of  damages  ;  the  ninety  dollars,  the  sum  the  horse  sold  for 
after  he  was  abused  and  worn  down,  ought  not  to  be  a  rule 
in  this  case,  though  he  admitted  there  wer^  cases  on  mesne 
process  where  a  jury  might  give  les^,  if  the  circuoistances 
of  the  case  would  warrant  it,  as  in  hard  actions,   or  where 
the  defendants  were  in  insolvent  circumstances,  &c.     The 
jury,  however,  gave  a  verdict  for  the  full  value  of  the 
horse. 

The  Judges,  after  hearing  the  arguments  for  and  against 
this  motion,  were  of  opinion,  that  the  presiding  judge  was 
correct  in  his  opinion  on  both  grounds,  in  his  charge  to  the 
jury.  That  theie  is  this  disunction  between  a  defendant  in 
custody  on  a  mesne  process,  and  on  a  capias  ad  satisfof 
erendum  ;  in  the  former  case,  where  the  damages  are  unas- 
certained, the  jury  may  take  all  the  circumstances  of  the 
case  into  considerapon,  and  give  less  than  the  sum  demand- 
ed ;  but  in  the  latter  case,  upon  the  capias  qd  satisfaciendum^ 
the  debt  being  ascertained  on  record,  it  becomes  the  debt  of 
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the  sheriff)  and  he  is  liable  for  the  amount  in  case  of  an  es-  Smidi 
cape  ;  although  in  the  former  case  the  jury  may,  if  they  Hart, 
please,  give  the  whole  demand.  '  ^'^"^^'^'^^ 

Upon  the  ground  of  the  insilfEciency  of  the  gaol,  they  East,  lie.  3 
were  of  opinion,  that  the  testimony  offered  to  be  given  to  5sg!^5^nt^nf: 
the  jury,  was  very  properly  rejected  by  the  judge  ;  because,  ^^ .  '^''"''  •'*''• 
if  testimony  of  this  kind  was  once  permitted  iu  favour  of  a 
sheriff,  it  would  be  opening  a  door  for  sheriffs  and  their 
officers,  and  gaolers.,  for  making  excuses  without  end ;  for 
which  reason  the  law  is  clear,  that  it  is  no  legal  excuse*  2 
Henry  Blackstone^s  Reports^  108.    And  what  strengthens 
thb  doctrine  on  the  present  occasion,  is,  that  there  was  one 
secure  room,  where  the  defendant  in  the  original  action        ^ 
might  have,  been  confined* 

Rule  for  new  trial  discharged. 

Present,    Grimke,  Bay,   Johnson,  Trezevant    and 
Brevard. 


John  Jonah  Murhell  against  William  Mathews.       jouMc'vm. 

• 

DEBT  on  bond,  given  in  part  payment  for  the  consider-  Virhere  a  fa- 

/.  ^  t       \  '      ^  ^  1-       •  thergivcs  land 

ation  money  01  a  tract  of  land  m  Georgetown  district.  to  his  son  and 

In  this  case,  the  defendant,  who  had  purchased  the  land  S^v^'^'Vhich 
in  question,  and  had  given  his  bond  for  the  purchase-money,  a,J*"i^ate*faii 
being  apprehensive  that  the  plaintiff's  tide  might  not  prove  '"  England,' 
to  be  a  good  one,  refused  to  pay  the  money  until  he  had  the  of  such  ton, 

.    .  -    t_  .  .  .  and  having  is- 

opinion  of  the  court  upon  the  subject.  sue,  will  ere- 

The  point  therefore  came  before  the  couat  upon  a  special  uona^  fee  in 
verdict,  found  in  the  district  court  at  Georgetown,  which  ^^'*  mdWtl 
stated,  «  That  Robert  MurreU,  the  father  of  the  plaintiff,  [^^^^^  /^: 
^^  by  his  last  will  and  testament,  legally  executed,  and  bear-  rip^  ^1^®.  ^'^® 
^^  ing  date  the  10th  of  March^  1789,  did  inter  alta^  give  and  win  eive  a  fee 
«^  devise  unto  his  son  John  Jonah  Murrell,  the  present  to  a  porcha- 
f ^  plaintiff,  all  his  lands  wheresoever  they  might  be,  to  him,  ^e  'remain- 

der*nian. 
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Moneii  *^  and  the  lawful  heifB  of  hie  body ;  but  in  case  he^  or  the 
Mauiewt.  *^  Uwful  heiFs  of  hiQ  body,  should  die  without  a  lawful  hetr, 
^*^^^^^^^  ^  then  and  in  that  case,  he  devised  the  said  plantation  or 
^  tract  of  land,  conuining  1,240  acres  more  or  less,  where 
*^  his  son  Jonah  then  resided,  called  Tiberin^  to  his  grand- 
^'  ton  Robert  HugginSy  to  him  and  the  lawful  heirs  of  his 
**  body  for  ever." 

The  jury  further  found,  ^  that  the  testator  died  after 
*^  making  this  will,  and  that  his  son,  yohn  Jonah  MurreUy 
'*  took  the  above  plantation  under  and  by  viftue  of  the 
^  above  devise.  That  the  said  John  Jonah  3furreU  was 
^  lawfully  married,  and  had  issue  bom  alive,  and  during 
^  the  life-time  of  such  issue,  to  wit,  on  the  9th  of  Jugust^ 
^*  1794,  the  said  John  Jonah  Murrell^  did  absolutely  sell 
^^  and  convey  the  above  plantation  in  fee-simple,  to  the  de- 
*^  fendanc  William  Mathew3  ;  in  part  payment  whereof,  the 
^  within  bond  was  given.  If  under  these  circumstances, 
^^  the  said  John  Jonah  Murrell,  the  plaintiff,  had  a  right 
^^  vested  in  him  by  the  aforesaid  devise,  ^to  the  aforesaid 
*^  plantation,  and  a  right  to  sell  and  convey  the  same  as  he 
^^  has  done,  then  and  in  that  case  the  jury  find  for  the  plains 
*^  tiff;  but  if  he  had  no  right  to  sell  and  convey  the  same, 
**  then  they  find  for  the  defendant." 

€0.  iMt.  ig.a.  In  this  case,  the  Judges  were  all  clearly  of  opinion,  that 
Co.  34. 1  Roll,  the  marriage  of  John  Jonah  Murrell^  and  birth  of  a  child, 
9  /}»/.  333.  gsive  him  a  conditional  estate  in  fee  in  the  land  in  question 
at  the  common  law*  And  his  having  conveyed  the  same 
away  during  the  life  of  such  child,  barred  the  remainder- 
man, and  all  claiming  under  him ;  and  consequendy,  vested 
a  good  estate  in  fee  in  Mathews  the  defendant. 

Judgment  for  the  plaintiff, 
AU  the  Judges  present. 


^ 
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If.  B.  The  statute  13  Edward  I.  creating  perpetuities  by 
estates  tail  is  not  in  f<Mrce  in  this  country,  consequently  what 
would  maiike  an  estate  tail  4n  England^  is  a  contGtional  fee  in 
Sffu$h  Carolina^  which  is  aUenable  on  the  donee's  having 
lawful  issue* 
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MarreU 

▼. 
Mathewi. 


Executors  of  John  Vanderborst  against  Joseph 

Whitner. 


1808. 


TRESPASS,  to  try  a  tide  to  a  tract  of  land  in  Pendleton 
district. 

The  plaintiffs  in  this  action  were  nonsuited  for  the  want 
of  the  original  will  of  the  deceased  John  Vanderhorst, 
Upon  the  trial,  the  plaintiffs  produced  a  certified  copy 
from  the  office,  which  they  thought  would  have  been  suffi- 
cient ;  but  the  defendant  insisted  on  the  production  of  the 
original,  which  the  plaintiffs  had  not  to  produce ;  whereupon 
they  were  nonsuited.  Upon  the  renewal  of  the  action,  a 
rule  was  obtained  by  the  defendant  against  the  plaintiffs,  to 
'shew  cause,  why  the  proceedings  should  not  be  stayed  until 
.  the  costs  of  the  former  suit  were  paid,  before  they  proceed- 
ed on  to  a  second  triaU  But  the  presiding  Judge  (Johnson) 
discharged  the  rule,  on  the  ground  that  executors  were  not 
Uable  to  pay  costs  of  a  nonsuit,  in  a  case  like  the  present, 
where  there  had  been  no  laches  on  the»part  of  the  executors. 
This  was  therefore  an  appeal  from  the  decision  of  the  dis- 
trict court* 


Executors  not 
liable  for  costs 
on  a  nonsoity 
thouffh  they 
may  DC  liable 
on  a  nonpTih- 
aequitur, 
where  delaj 
or  lachet  is 
imputable  to 
thero»  but  in 
no  other  ciase- 
They  may 
even  discon- 
tinue without 
costs,  if  they 
discover  that 
they  cannot 
maintain  their 
suit  after  it  it 
commenced* 


Mr.  Nott  now  moved,  that  the  decision  below  be  set  aside  as 
against  law,  and  for  that  purpose  relied  on  the  case  of  Howes 
v«  Sanders y  3  Burr.  1584*  where  it  was  determined,  that  an 
executor  should  pay  costs  of  a  non  prosequitur^  for  not  de> 
daring  in  time.  Also,  Dumford  i^^East^  654.  to  same 
point. 
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Vaaderiiont       The  counsel  against  the  motion,  Messrs.  Bowie  and 

Whitner.      Toyhr^  relied  on  Bermet  and  Croker^it  case,  4  Burr.  19^* 

Vi^^^'^^^^    also,  on  2  Strange^  654.  where  it  was  determined,  that  an 

executor  shall  not  be  liable  for  costs,  in  cases  where  he  has 

not  been  guilty  of  any  laches j  or  unnecessary  delay. 

The  Judges  were  unanimously  of  opinion,  that  the  deci- 
sion of  the  presiding  Judge  was  legal  and  proper.  There 
did  not  appear  to  be  any  laches  or  neglect  in  the  present  case. 
The  executors  were  pursuing  their  ordinary  and  regular 
remedy  for  recovering  the  rights  of  their  testator,  and  they 
did  not  know  that  the  defendant  would  have  called  for  the 
original  will  upon  the  trial,  after  so  many  cases  had  been  de- 
termined on  giving  official  copies  of  such  wills  in  evidence  i 
and  the  nonsuit  was  ordered  not  on  account  of  any  neglect 
or  delay  on  the  part  of  the  executors,  but  because  they  did 
not  produce  on  the  trial  the  highest  evidence  the  case  was 
capable  of.  Under  these  circumstances,  the  law  does  not 
make  executors  liable  for  costs  upon  a  nonsuit,  on  account 
of  defect  of  evidence  on  the  trial. 

The  reason  assigned  in  the  case  of  Howes  v.  Sanders^ 
3  Burr,  1584.  was  because  the  plaintiff  had  not  proceeded 
to  trial  agreeably  to  notice.  In  that  case,  it  was  the  execu« 
trix's  own  fault,  in  harassing  the  defendant,  in  giving  him 
notice  of  trial,  and  obliging  him  to  come  prepared  with  his 
witnesses.  An  executor  in  such  case  is  liable  for  costs  ; 
for  an  executor  is  only  entitled  to  pri%  ilege  in  a  case  where 
the  fault  was  not  his  own.  So  in  the  case  in  Saii*  314.  he 
was  held  liable  for  not  going  to  trial  according  to  notice, 
though  it  is  there  said,  he  shall  not  pay  costs  on  a  nonsuit. 
Barneses  Notes^  107.  to  the  same  point.  •  All  the  above  cases 
go  upon  the  idea  of  laches  and  delay  on  the  part  of  execu- 
tors, and  therefore  they  were  held  liable,  but  in  no  other  in- 
stances are  they  liable  ;  and  it  is  expressly  laid  down  in 
a  Bwr.  ISM*  ^  Cro.  Jac.  229.  that  an  executor  does  not  pay  costs  upon 
4 i»t/rr. I9iw.  ^  nonsuit;  an  executor,  if  he  discovers  that  he  cannot 
;  maintain  his  suit,  may  even  discontinue  without  costs, 

2  Strange^  871*    From  all  these  cases,  then,  the  true  rule 
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seems  to  be,  that  wherever  there  has  been  anf  delay  or  im*  YanderlKMnt 
proper  neglect,  he  shall,  pay  costs;  but  where  he  has  not     Whitner. 
been  guilty  of  any  such  conduct,  he  is  privileged  from 
costs. 

Let  the  rule  for  reversing  the  decision  of  die  circuit  court 
below  be  discharged,  and  the  determination  stand  con- 
firmed* 

Present,  Grihke,  Waties,  Bat,  Johkson  and  Bre- 
vard. 


William  M*Cormick  against  John  Connoly.  charieMtm 

ASSUMPSIT  for  work  and  labour  in  building  a  house  where  a  con- 
on  SullivarCa  island.  Verdict  for  the  plaintiff.  Motion  for  J^^* JjdS*^® 
a  new  trial.  ^?V.*?»     •"* 

•clditiOM     or 

The  plaintiff  in  this  case,  offered  in  evidence  a  bill  of  ma-  aiteratjonsare 
terials,  and  also  another  for  the  workmanship  in  building  the  plan,  he.  tbe 
house,  together  with  a  measurement  and  valuation  by  three  traot'ahaU^re^ 
carpenters,  in  which  they  gave  it  as  their  opinion,  that  the  J^^'gif^jJa^t 
plaintiff  was  well  entitled  to  the  sum  of  three  hundred  and  ***'"  *^»'  '«*- 
ten  pounds  sterling,  for  his  materials  and  workmanship,  &c.     Tradesmen 

'  -It  '"**    contrao- 

but  the  defendant  had  no  notice  when  they  were  to  meet  to  ton,  making 
make  this  valuation,  nor  was  he  present  when  it  was  made.  materiNii  and 

workmanship 
regardless   of 

On  the  part  of  the  defendant,  it  was  proved,  that  there  J^^[  ^^^;^ 
was  a  contract  or  special  agreement  made  for  the  erection  of  SS^    •iiowed. 

,  .  T  he    original 

this  building  between  the  parties,  and  that  the  plaintiff  had  oontract  in  all 
contracted  to  build  a  house  of  the  same  size  and  dimensions  shall  be  the 
as  that  of  /.  H.  Stevens^  a  neighbour  on  the  island,  at  and  ehai^,^  and 
for  the  price  or  sum  of  one  hundred  and  fifty  pounds  ster-  J|*^  *haii^^ 
Kng ;  and  that  in  pursuance  of  this  agreement,  the  plaintiff  ®*^"*  charges. 

Vol.  n.  S  B 
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M'Cormiek  proceeded  to  measure  Mr.  Steoeni*s  house,  and  sooo  after 
GofiMiy.  went  to  woriE.  That  there  was  no  difference  in  the  plan  or 
dimensions  of  the  two  houses,  except  that  insfeead  of  the 
roof  springing  or  rising  from  the  side  of  the  house^  the 
piazza  and  body  (>f  the  building  were  covered  by  the 
same  roof.  The  defeadant  on  his  part,  admitted,  that  there 
were  four  dormant  windows  in  the  house  which  were  not 
in  Mr.  Steven^ s  house,  which  he  was  willing  to  pay  for  at  a 
just  valuation. 

On  behsdf  of  the  plaintiff,  it  was  argued,  that  whenever 
an  agreement  or  contract  is  entered  into  for  building  a 
house,  and  there  is  a  variation  in  the  plan  or  additions  made 
which  were  not  in  the  original  agreement,  then  in  every 
such  case,  the  contract  is  set  afloat  or  rescinded  ;  because, 
it  is  no  longer  the  one  originally  made,  but  a  new  one;  in 
which  the  builder  has  a  right  to  charge  fcM*  his  materials  and 
labour  at  the  usual  and  accustomed  prices,  unless  a  specific 
price  is  agreed  upon  in  the  last  contract ;  and  that  this  had 
been  the  custom  of  master  builders  in  Charleston  for  many 
years  past. 

For  the  defendant,  in  reply,  it  was  admitted,  that  of  late 
years,  there  had  been  instances  in  Charkston^  of  contracts 
having  been  eluded  and  set  afloat  for  trifling  or  inconsidera- 
ble alterations  in  the  plans  of  the  buildings,  but  that  it  was 
an  erroneous  principle,  subversive  of  justice,  and  a  most 
unwarrantable  exaction  on  the  part  of  builders,  who  had 
always  confederated  together  to  support  one  another  in  those 
exorbitant  charges  and.  demands.  That  the  community 
had  often  groaned  under  these  exactions  on  the  part  of 
tradesmen,  and  that  it  was  now  high  time  to  make  a  stand 
against  them,  and  put  the  principles  upon  which  these  un- 
reasonable demands  were  founded,  to  the  test  of  law  and 
substantial  justice.  In  the  present  case,  the  original  con- 
tract was  for  one  hundred  and  fifty  pounds  sterling,  with 
which  the  plaintiff  had  agreed  to  be  perfectly  contented ; 
but  owing  to  the  trifling  alterations,  which  would  not  have 
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mftde  die  difference  of  fifty  doUars,  according  to  the  best  M'Cormiok. 
calculations,  he  had* gone  off  from  the  first  contract  and  had  Connoij. 
trumped  up  an  account  for  materials  and  labour,  &c«  to  the 
enormous  sum  of  three  hundred  and  ten  pounds  sterling, 
Vrhich  had  been  vouched  by  other  respectable  tradesmen. 
This,  it  icsks  said,  was  such  an  imposition,  as  could  not  be 
tolerated  or  supported  in  a  court  of  justice*  It  was  ad« 
mitted  by  the  counsel  for  defendant,  that  every  contract 
ought  to  be  upheld  and  maintained  with  good  faith,  and 
that  whenever  there  were  additions  or  alterations  made  in 
a  building  contracted  for,  that  such  additions  and  altera^ 
tions  ought  to  be  paid  for  at  a  reasonable  valuation  ;  but, 
that  every  odier  part  of.  the  contract  should  remain  unal- 
tered by  it.  This  construction  would  go  to  support  and 
maintain  contracts,  and  at  the  sametime  do  justice  to  trades- 
men for  all  extra  work  done :  wheread,  the  construction 
contended  for  by  the  plaintiff,  went  to  destroy  contracts,  and 
render  them  uncertain,  and  to  lay  the  foundation  for  those 
unwarrantable  exactions  which  this  city  had  so  long  la** 
boured  under,  contrary  to  every  principle  df  reason  and 
justice* 

The  presiding  Judge,  (Grimke,)  in  his  charge  to  the  jury, 
mentioned,  that  however  this  practice  of  setting  aside  ori- 
g^al  contracts  for  buildings,  on  account  of  additions  and 
alterations  had  got  into  common  use  in  this  city,  and  into 
use  throughout  the  country  in  general,  it  was  neither  found- 
ed in  law  nor  justice.  That  on  the  contrary,  the  wisdom 
and  policy  of  the  law  was  to  uphold  and  maintain  con- 
tracts where  they  were  fairly  entered  into ;  and  that  in  all 
cases,  where  diere  were  alterations  and  additions  made  in 
buildings,  such  should  .be  paid  for,  without  altering  or 
affecting  in  the  least  the  original  contract. 

The  jury,  however^  contrary  to  the  charge  of  the  judge^ 
found  a  verdict  for  die  plainuff  to  the  whole  amount  of  his 
demand,  agreeably  to  the  valuation  of  the  carpenters  wba 
valued  the  work. 
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M'Corniiek 

T. 

Connoly. 


This  was  therefore  a  motion  for  a  new  trial,  on  the 
ground  of  the  verdict  being  against  law,  and  the  opinioD 
and  direction  of  the  judge  who  tried  the  cause. 

The  same  grounds  which  had  been  taken  by  the  counsel 
on  the  trial  of  this  cause,  were  again  urged  for  and  against 
this  motion  for  a  new  trial ;  only,  that  it  was  strongly 
urged,  on  the  part  of  the  defendant,  that  it  was  high  time 
the  law  on  this  point  was  finally  settled,  as  this  was  a  never 
failing  source  of  litigation  in  the  community. 

The  Judges,  after  considering  this  case  fully,  and  hearing 
the  arguments,  were  all  of  opinion,  that  the  law  as  laid 
down  by  the  presiding  Judge  to  the  jury  in  this  case,  ought 
to  be  supported  and  maintained  in  the  construction  of  con- 
tracts. That  whatever  the  practice  might  hitherto  have 
been  among  the  master  builders  in  Charleston^  in  making 
out  bills  for  materials  and  labour,  in  cases  where  there  were 
additions  or  alterations  in  buildings  contracted  for,  without 
any  regard  to  such  contracts,  it  was  erroneous  in  principle 
and  illegaL  Wherever  a  contract  is  made  for  any  building 
of  any  size  or  dimensions,  it  becomes  a  law  to  the  parties^ 
and  they  are  both  bound  by  it ;  and  wherever  additions  or 
alterations  are  made  in  such  buildings,  they  become  a  new 
or  additional  contract,  either  express  or  implied,  without 
affecting  the  original  contract,  and  must  be  paid  for  agreea- 
bly to  such  new  contract  if  a  sum  is  fixed  for  that  purpose, 
but  if  not,  then  according  to  a  just  and  reasonable  valuation. 

It  is  a  just  maxim,  that  in  the  construction  of  covenants 
and  agreements,  such  a  one  should  always  be  given  as  would 
uphold  and  maintain  good  faith  between  man  and  man,  ra- 
ther than  to  defeat  the  intentions  of  the  parties  to  the  cove* 
nant ;  to  give  the  construction,  therefore,  urged  by  the  plain- 
tiff's  counsel  in  this  case,  would,  in  opposition  to  this  maxim 
go  to  defeat  entirely  the  original  contract  between  the  par- 
ties ;  but  on  the  contrary,  the  other  construction  will  sup- 
port and  maintain  both  the  contracts  between  the  parties. 
The  amount  of  the  first  contract,  should  form  in  every  case 
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of  this  kind  the  basis  of  the  charge,  and  the  extra  work    M<Cormick 
should  constitute  the  additional  charges  which  were  not  in-     connoij. 
eluded  ill  the  first  contract.     In  Peake'a  Nisi  Priusj  103. 
the  same  principles  are  laid  down  as  recognised  in  the  £n« 
gihh  courts,   and  the  rule  is  worthy  of  adoption  in  this 
counuy  as  being  founded  on  reason  and  justice. 

Let  the  verdict  be  set  aside,  and  the  rule  for  a  new  trial 
be  made  absolute. 

All  the  Judges  present. 

Wardj  for  plaintiiF,  M^Credie^  for  defendant. 


John  Reigne  against  William  Dewees.  Charie»tm 

MOTION  for  new  trial. 

In  this  case,  the  plaintiff  had  obtiuned  an  interlocutory  where  jadg- 
order  for  judgment,  and  gave  out  his  case  to  the  jury  on  a  ™j"*^  ^T'del 
writ  of  inquiry,  who  found  a  verdict  for  the  defendant.  fcndant  b^de- 

on   exc:iiudn|^ 
_^  ft      writ      of 

This  was  a  motion  to  set  aside  the  verdict  and  to  have  a  inquiry  are 
new  trial,  on  the  ground  that  the  yxry  were  bound  to  give  .ome  dami^ 
damages,  however  small  they  might  be  ;  as  the  defendant's  J^'Jai'  *^*h^ 
suffering  the  judgment  to  go  against  him  by  default,  was  fo""®*tiefe*„'J|^ 
an  admission  in  law,  that  something  was  due;  but  the  ^\j^  such  a 
quantum  was  for  the  jury  to  determine.  In  support  of  this 
doctrine,  Mr.  Bayley  quoted  3  Black.  Com.  91.  397,  398. 
and  bnfetfs  Practice^  399. 

Per  Curiam.  The  defendant's  not  pleading  to  an  action, 
but  suffering  judgment  to  go  against  him  by  default,  is  a 
tacit  admission  in  law  that  something  is  due ;  and  the  jury 
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T. 

Deweei. 


are  bound  to  give  some  damages  if  ever  so  small,  even  one 
cent,  as  laid  down  in  3  Black.  398.  1  Ear.  K.  B.  190. 
2  Str.  12S9. 


Verdict  set  aside,  with  permission  to  plaindfF  to  send  his 
cause  to  another  jury* 

Present,  Grixke,  Johnson  and  Trezsvant* 


CharleBton 

PriTilege  of 
one  of  the 
debtor's  in  a 
joint  and  le- 
Teral  bond  on 
aecount  of  hit 
being  a  mem- 
ber of  the  le- 
gitlatare,shall 
not  protect 
the  other  oo- 
obligor  on  a 
separate  ao* 
tion  against 
him  on  the 
lame  bond. 


William  Hasell  Gibbes  against  John  Mitchell. 

DEBT  on  bond.     Verdict  for  plaintiff.     Motion  for  a 
new  trial. 

The  bond  on  which  this  action  was  brought,  was  a  joint 
and  several  bond,  given  by  the  defendant  and  his  brother 
WilUam  B.  MitchelL  The  latter  was  a  member  of  the  le» 
gislature,  and  the  suit  was  commenced  at  a  dme  when  he 
was  privileged  from  arrests,  on  account  of  bis  being  a  mem- 
ber of  the  legislative  body  ;  he  pleaded  his  privilege  and  it 
was  allowed  him  ;  upon  which  his  brother,  the  present  de« 
fendant,  claimed  a  similar  privilege,  on  the  ground  that  he 
was  only  security  to  the  bond,  and  that  the  privilege  ex- 
tended to  him  as  well  as  the  principal ;  and  that  the  privi- 
lege of  the  other  co-obligor,  would  be  illusory  if  it  was  not 
extended  to  him  also ;  but  the  presiding  Judge  (Waties) 
refused  to  allow  the  privilege  to  him,  which  had  been  ex^ 
tended  to  his  brother  the  member  of  the  legislature,  or  to 
postpone  the  trial,  as  the  bond  was  yMX  and  several,  and 
the  law  did  not  know  the  defendant  as  security  but  aa  one  of 
the  principal  debtors.  The  case  then  went  to  the  jury,  who 
found  a  verdict  for  the  plaintiff  against  him. 

This  was  therefore  a  motion  for  a  new  trial,  as  it  was 
alleged  the  judge  had  mistaken  the  law,  in  not  allowing 


OF  SOUTH  CAROLINA,  IN  THE  YEAR  1802.  407 

the  'defendant  the  same  privilege  which  hiid  been  aDowed       Gibbes 
the  other  co-obligor.  Mitchell. 

But  the  other  judges,  after  hearing  argument,  unani- 
mously confirmed  the  decision  of  the  judge  in  the  circuit 
court  below ;  because,  on  every  joint  and  several  bond, 
where  the  actions  are  separated  against  two  or  more  de- 
fendants, every  individual  is  liable  in  his  separate  and  dis- 
tinct capacity  ;  and  the  privilege  or  exemption  from  arrest, 
which  the  law  allows  to  one  of  the  defendants,  wiQ  not  pre- 
vent the  ordinary  course  of  justice,  against  any  of  the  other 
co-obligors.  I'his  privilege  is  not  to  be  extended  by  impli- 
cation, because  a  fellow  debtor  is  entitled  to  legislative  ex-^ 
emption  from  arrests. 

New  trial  refused. 

Present,  Grxmke,  Johnson,  Trezevamt  and  Bre- 
vard. 


Tames  Charles  and  Thomas  Eraser  ads.  Patrick       ^.    ,  , 


MOTION  to  reverse  a  decision  made  by  a  judge  at     au  nraUons 

chambers.  ^^  double, 

A  motion  was  made  at  chambers,  before  Mr.  Justice  y^^l\}^  ™"*^ 

'<■•  '  ''in  the  circuit 

Trezevant,  for  leave  to  plead  double,  and  an  order  was  emriM^tederue 

It.     CMTia,  end  not 

signed  by  him  for  that  purpose,  as  one  of  course  ;  and  this  before  a  judge 
was  a  motion  to  reverse  it.  or  before  the 

eonstitutional 
court   of  ap- 

After  due  consideration,  the  Judges  were  of  opinion,  £^*'o„,y**''2 
that  this  was  not  one  of  those  kind  of  motions  which  came  appellate  ju- 

riBdiction* 

regularly  before  a  single  judge  at  chambers,  but  should  be 
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Charies  and    granted  by  the  court,  where  the  proceedings  are  filed  and 
ads.         on  record,  Medente  curia. 

'  The  defendants  then  moved  for  leave  to  plead  double, 
but  this  motion  was  refused,  on  the  ground  that  this  court 
had  no  original  jurisdiction,  only  an  appellate  one  ;  conse- 
quendy,  the  defendants  must  niake  their  motion  for  tlus  or- 
der in  the  circuit  court  below. 


P^senty  Grim KE,  Johnson,  Trezevant  and  Brevard. 


jDiSHiSw^  John  Hart,  Sheriff  of  Charleston  District,  against  Isaac 

Tobias. 

Jf  dcbt*on°I[  DEBT  on  a  replevin  bond.  Verdict  for  plaintiff-  Mo- 
replevin  bood, .  tion  for  a  new  trial. 

the    measure  . 

of  damages  As  this  was  a  bond  for  the  performance  of  covenants,  the 
mT  the^^iue  Only  point  for  the  juiy  was  the  quantum  of  damages. 

of  the  goods, 
-where        the 

than  "  They  '^  '^^  plaintiff  proved  the  amount  of  rent  in  arrear,  which 
vcre   worth,  was  due  by  the  tenant,  and  contended  that  the  jury  were 

But  If  the  va-  .  ,  .        ,  \, 

lue  of  the  bouuu  to  give  that  amount  in  damages  against  the  defendant 
than  the  rent  On  this  bond  ;  as  the  tenant  had  eloigned,  or  carried  off  the 
Sie^^^t  due  goods  seized  and  distrained  for  rent,  together  with  interest 

damages      in 
sneh  case ;  no 

interest  is  re-  The  defendant,  on  the  other  hand,  alleged,  that  as  he  was 
either  caM,  as  only  security  on  this  bond,  for  the  forthcoming  of  the  goods 

the  condition   <i*fi_ii*  ii*i  i*« 

of  the  bond  is  levied  on  by  the  distress  warrant,  and  which  were  replevied 
thc^gSidsr*™  '^y    ^^  tenant,  that  their  value  only  was  the  true  measure 
of  damages,  and  that  the  jury  could  give  no  more. 
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The  previding  Judgp  (Bat)  tok)  the  ju^,  as  the  law  di4  Q«r^ 
not  appear  to  be  dearly  aettleidl  oo  this  point,  that  the  beal  Tobias. 
general  rule  in  his  ppiAioa,  would  be  for  the  jury  to  give 
the  amount  of  the  rent  in  anrear ;  as  the  act  of  replevying 
the  goods  seiaed,  interposed  between  the  landlord  and  his 
right  to  the  goods,  and  prevented  hb  connnon  kiw  remedy 
by  distress  ;  and  as  the  delay  was  occasioned  by  the  act  of 
the  tenaiu,  he  Ought  in  justice  to  pay  interest.  The  jury 
found  accordingly  the  amount  of  rent  in  arrear  and  in* 
terest. 

Xllia  vas  a  modon  for  a  new  trial,  on  the  ground  of 
misdirection  in  the  judge,  and  as  a  verdict  against  law. 

Mr.  Cheves^  in  support  of  this  motion,  quoted  Efpinasae^s 
Dig*  348.  where  it  is  said,  that  the  sum  to  be  recovered 
should  only  be  the  value  of  the  goods  distrained ;  also, 
4  Durnford  Csf  East^  483.  to  the  same  point.  He  observed, 
that  in  1  Henry  Blackatone^s  Rep*  36.  the  law  had  been  laid 
down  to  the  contrary  ;  but  in  2  Henry  Bhckston^s  Rep.  50. 
the  law  in  voL  1.  p.  36.  had  been  overruled,  and  the  law  ill 
Espinasse  confirmed. 

Mr.  Ford^  ior  die  plaintiiF,  insisted,  that  the  rent  in  arrear 
•was  the  true  measure  of  damages,  and  for  that  purpose 
quoted  6  BactnCa  Abr*  (new  edit.)  84.  and  said  the  case  in 
2  Henry  Blacistone^  was  a  case  against  the  sheriiT,  and 
therefore  it  was  that  the  value  of  tiie  goods  was  determined 
to  be  the  true  measure  of  damages,  as  he  could  not  be  an- 
swerable for  more  than  their  value. 

The  Judges  after  due  consideration,  were  of  opinion, 
tliat  every  case  of  this  kind  must  depend  upon  its  own  cir- 
cumstances, which  prot^ably  had  occasioned  the  contradictory 
decisions  mentioned  }tx  the  books  on  this  subject.  They 
took  the  true  rule  to  be  this,  that  if  the  rent  due  be  more 
than  the  value  of  the  goods  distrained,  then  the  value  of  the 
goods  should  be  the  true  measure  of  damages.     But  if  the 

value  of  the  goods  be  more  than  the  rent  in  arrear,  then  the 
Vol.  n.  *   s  F 
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>  

Hart  rent  due  should  be  the  true  measure.  By  this  rule,  all  the 
Tobias.  parties  would  have  substantial  justice  done  them.  If  the 
goods  were  fully  sufficient  to  pay  off  the  rent,  the  landlord 
would  gain  the  Aill  benefit  of  his  remedy  ;  but  if,  on  the  con* 
trary,  the  goods  were  not  sufficient,  the  security  to  the  re- 
ple\*in  bond  would  not  be  entrapped,  or  obliged  to  pay  more 
than  the  real  value  of  the  goods  he  was  bound  to  see  re- 
turned. But  that  no  interest  was  recoverable  in  either 
case,  as  the  condition  of  the  bond  is  only  to  return  or  rede- 
liver the  goods,  or  pay  the  value.  That  alkali  events,  a  new 
trial  must  be  granted,  that  the  law  may  be  settled  on  this 
subject. 

Rule  for  new  trial  made  absolute. 

Present,  Grimke,    Bat,    Johnson,  Trezevant    and 
Brevard. 


ciiarieBton     JoHN  WILLIAMSON  Endorsee  of  Promissory  note  asraimt 

William  Turner,  Endorsor. 

A  notary  pub-       CASE  against  the  endorsor  on  a  promissory  note  of 

lie  making  nut  .       -  .      .  .  - 

a  pretest  from  hahd.    Verdict  for  plaintiff.     Motion  for  a  new  trial. 

the    inlorina-'        ,~-        ,  •        i  •  f    -a  • 

tionr^facierk,  I  he  deience  set  up  m  this  case,  was  want  of  due  notice 
eient  ground  ^^  non-payment  by  the  drawer,  and  although  the  protest  ap» 
[ug*k  np^in  P'^^r^d  to  be  ill  due  and  proper  form  to  prove  due  and  legal 
^'hoow™  ».'^  notice,  yet  upon  the  examination  of  the  notary  himself,  it 
founded     on  appeared  that  he  had  sent  his  clerk  to  the  house  of  the  de« 

his  own  per- 
sonal   know.  lendaht,   who  returned  and .  told  him  he  was  out  of  town  ; 

iiot*^'  iTepend  ^f^^  which  information  he  entered  up  the  protest.     The 

ThwiS^'^'^the  pr«isiding  Judge  (Grimke)  charged  the  jury,  that  this  was 

olerk  hioQbetf 

vould  be  a  competent  witness  to  prove  due  diligence,  in  attempting  to  give  due  notioe  of 
non-payment  by  a  drawer. 
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tiot  that  regular  kind  of  information,  whicb  would  justify    WiUiamioa 
the  notary  in  entering  up  the  proos  ,  in  order  to  charge  an      Xur 
endortor*     But  the  jury,  contrary  to  the  opinion  of  the 
judge,  founid  a  verdict  against  the  defendant  for  the  amount 
•f  the  note  and  intereau. 

Mn  Ch^oe9  moved  finr  a  new  trial,  on  the  ground  that 
the  verdict  was  against  law^  and  the  opinion  of  the  presiding 
judge  on  the  triak 

Whcveopon,  all  the  Judges  concurred  in  opinion,  that  the 
verdict  should  be  set  aside  and  a  new  trial  granted ;  be* 
•cause,  the  law  of  merchants  gives  very  high  faith  and  credit  ^ 
to  those  kinds  of  instruments  being  made  by  a  sworn  offi- 
cer ;  so  much  so,  that  they  are  scarcely  ever  called  in  ques- 
tion  in  a  court  of  justice  ;  but  are  received  as  prima  facie 
evidence  in  all  mercantile  questions  of  this  kind*  But 
where  it  appears  that  a  notary  does  not  depend  upon  his 
own  kfiowledge,  as  to  so  important  and  leading  a  fact  as 
that  of  an  endorsor  or  acceptor  of  a  bill  of  exchange  or  prOi^ 
missory  note,  not  being  to  be  found  upon  the  necessanf  in* 
fiurift  it  b  a  good  ground  to  reject. tbut  instrument,  as  this 
kind  of  hearsay  information  from  a  clerk,  wiU  not  warrant 
by  any  means  so  confidential  an  officer  as  a  public  notary, 
in  entering  up  his  protest.  His  own  knowledge  of  the  fact, 
will  ak>ne  justify  him  in  making  up  his  protest,  either  to 
send  abroad  into  foreign  countries,  or  in  inland  transactions* 
The  Judges,  however,  were  of  opinion,  that  the  clerk  him- 
self would  have  been  a  competent  witness  to  have  proved 
the  use  of  due  diligence  to  find  out  the  .defendant,  in  order 
to  give  him  notice  of  non-payment  by  the  drawer,  independ- 
ent of  the  protest. 

Rule  for  new  trial  made  absolute. 

Present,  Geixke,  Johnsok,  '1'rkz£VAnt  and  BREVAao* 
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jSrrtrttim  Harkisou  &  Co.  agaSnat  William  M'KiNmT. 

knoid^.^  CASE  for  money  had  and  receirod.  Verdict  fer  ]ilakik 
aient  of  the  tifls.    Motion  for  a  new  trial. 

debt  bj  A  de. '  In  hupport  of  tMs  action,  a  Witness,  7M11  Camun^  was 
SiJ^'wm*"  b  lirbduccd,  who  twore  he  went  wi A  the  sheriff'^  deputy  to 
Tor^ffideiit  Poi°<  ^^^  ^h«  defendant,  who  said  it  Was  a  just  rfebt^  and  he 
to  varnnt  •  ^quM  pay  It  before  he  left  town  ;  but  the  witness  did  not 

jury  to  found  •    ^ 

a  vet-diet  up.  )cttow  the  ahiodht  oJF  th(p  debt,  nor  the  precise  sum  sworn  to* 

on.       There  "^ 

mufi  beasum  There  Was  an  affidavit  of  the  debt  anitiexed  to  the  writ,  but 
u<ii.ed»  ^or  ^t  appeared  it  was  appended  to  it  after  this  acknowledge 
m^l  ib^J  ment  of  the  deiTcrhdant. 

to   biro,     bj 

be   rendered      For  the  pbifttifis  it  wss  sHcged,  that  the  debt  was  sub* 
fore  aj^ary  eao  'Atontially  provtd  by  CoUimn^  the  witnesst  and  the  exact  sum 
£e  turn.  '^^  toiM  be  rendered  certain  by  reference  to  the  writ  and  iSbn 
affidavit  annexed  to  it^ 

.  For  the  defendant  it  was  argued,  that  as  no  predae  sum 
was  mentioned  by  hitn  when  dris  acknowledginant  was 
made,  the  j\i^  had  no  rule  to  go  by  1  no  definite  sum  wab 
proved ;  coi»equendy,  there  was  a  total  faifaws  of  testa- 
mony  or  proofs  so  as  to  enaUe  them  to  find  any  speciiib 
'^sum,  or  the  quantum  of  the  pbimtirs  demand*  That  the 
'ftum  could  not  be  rendered  certain  by  reference^  because  k 
appeared  ftota  the  ifospecdon  of  the  writ  and  affidtivilt,  that 
the  latter  was  annexed  iifter  the  writ  was  served  ;  and  as  it 
was  not  before  the  defendant  when  he  made  the  acknow- 
ledgment, he  could  not  possibly  have  made  any  reference 
to  it. 

The  presiding  Judge  (Grimke)  left  the  case  to  the  jtuy^ 
to  determine  whether  the  defendant  referred  to  the  sum 
mentioned  in  the  affidavit,  or  not ;  tod  if  they  should  be  of 
opinion  he  did,  then  they  ought  to  find  for  the  plaintifis  ; 
but  if  not,  then  for  the  defendant.    • 


OF  feOUTH  CAROLINA,  IN  THE  YEAR  \t(&.  4l!S 

The  jury,  however,  found  for  the  plaintiiFs  the  amouDt  Hurrison  and 
of  the  debt  mentioned  in  the  affidavit.  t. 

M^Kinnej. 

Mr.  Cheoes  now  moved  for  a  new  trial,  on  the  ground  that 
the* verdict  was  ajgainst  law,  inasmuch  as  there  was  no  evi« 
dence  to  warrant  it.  The  action  was  for  money  had  and 
received^  and  the  only  evidence  was,  that  defendant  said  it 
vkis  <ijtuidebt ;  but  wfcat  that  debt  was,  or  to  what  amonnt, 
there  was*  «ot  one  tittk  of  evidence,  nor  any  docuttieBt  1^ 
which  it  conkl  be  rendered  certain  by  reference,  at  the  time 
when  ifais  acknowledgment  was  made  by  the  defendant* 

The  Judges  were  unanimously  of  opinion,  that  the  proof 
in  this  case^  was  too  vague  and  indefinite  for  thft  jliky  to 
fonnd  any  verdict  upon  ;  k  was  clearly  a  finding  without 
evidence,  for  none  appears  to  have  been  offsred  xX  the  sum 
due  at  the  time  of  acknowledgment ;  nbr  was  ^bittt  any 
document  mentioned,  to  which,  by  reference,  the  amount 
could  be  rendered  certain.  It  is  said,  there  was  an  IdMa* 
vit  annexed  to  the  writ,  which  mentions  the  exact  sum  due  ; 
but  it  also  appears,  diat  this  aflMavit  was  annexed  to  the 
Writ  after  file  service  and  ak^r  the  acknowledgment  made 
by  the  defendant,  so  that  H  ibrmed  no  part  of  the  proceed- 
ings in  the  cause  at  that  time ;  and  therefore  it  could  not 
be  referred  to,  as  the  defendant  was  totally  ignorant  of  it. 

Besides,  there  is  something  mysterious  in  this  aAtdavit 
being  annexed  after  the  service  of  the  writ ;  fof  it  is  well 
known  to  be  the  practice,  to  endorse  affidavits  of  the  sub^ 
sisting  debt  on,  or  to  annex  them  to,  the  original  writ  be- 
fore service,  as  a  rule  to  the  sheriff  in  taking  bail,  but  ne- 
ver afterwards ;  to  say  no  more  of  it,  it  was  a  very  irregular 
mode  of  proceeding. 

Rule  for 'new  trial  made  absolute^ 

Present,  GitiBtXE,  Johnson,  Trezevant  and  Brevard. 
M^CreSe^  for  plaintiff,  Cheoes^  for  de£nsdant« 
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Charleston  ^^  KeNNEDT  agoimt  O'BrIEN  ShXTH. 

Fiaintiir  may  MOTION  to  reverse  a  decision  in  the  circuit  court. 
U^*  at^^^anV  ^r*  Sitn$ns  stated,  that  in  March^  1793,  the  writ  in  this 
I«ir  and  aday  *^^  '^^^  '^^^  iteued,  served  and  duly  returned,  but  for  va- 
tuTD  ^  the  ^^^^  feasons,  the  plaintiff  was  not  prepared  to  file  her  de* 
^^  ^a^s"°t  ^'^"^^^°  ^  ^'^  term,  1803  ;  and  that  he  had  given  the 
thewritattiie  defendant's  attorney  one  term's  notice,  agreeably  to  the  rule 

eipiratioii    of  . 

that  time  be-  of  court ;   and  therefore  had  moved  the  circuit  court  of 

tiDaed ;  aitho'  Charleston  district,  the  beginning  of  the  last  term,  for  leave 

(^eooit.ifthe  ^o  file  his  declaration.     But  the  presiding  Judge  (JoHKSCm) 

Dot  me  hit  dT-  '^^^^  ^^^  ^^  ^^^  ^^  abated,  as  no  proceedings  had  beeh 

cUi-ation  dup-  carried  on  within  a  year  and  a  day  after  the  return ;  and 

logtheaeoond        ^  j  j 

term,  the  de-  being  out  of  court,  there  was  no  ground  for  subsequent  pn>- 

fendant    maj  ,  ,  i         i     .  .  • 

aign judgment  ccedingB.  1  his  was  a  motion  to  reverse  that  decision,  and 
mi^\^iiut  ^^'^  \'^s^  to  go  on  in  the  court  below  and  ^e  his  decbh 
*""'  ration. 

',  Mr.  Simons^  in  support  of  his  motion,  contended,  that 
after  a  suit  is  once  well  brpfght,  it  can  never  go  out  of 
court  without  some  judgment  of  the  coiut,  either  by  non 
pros,  nonsuit,  verdict  or  otherwise.  That  if  a  second  writ 
had  been  issued,  and  the  defendant  had  pleaded  the  first 
writ  in  abatement,  he  would  thereby  have  destroyed  the  se- 
cond writ.  1  Bacon^s  Abr.  22.  That  it  is  laid  down  in 
1  Cromp.  212.  that  where  four  terms  elapse,  defendant 
must  have  a  term's  notice,  which  had  been  given  in  this  case 
conformable  to  the  tenth  rule  of  court. 

Mr.  M'Credie,  contra,  said  there  had  been  a  very  uncom- 
See  the         'o^xm  delay  in  this  case  ;  nut  only  a  year  and  a  day,  but 
ofj^<^n«n«  ▼•  seven  years  had  elapsed  between  the  issuing  the  writ  and 
the  motion  for  leave  to  file  the  declaration,  without  any  con- 
tinuance, motion  or  other  proceeding  whatever,  to  keep  the 
action  in  court.     That  it  is  a  well  known  rule  at  common 

law,  that  if  the  plaintiff  does  not  proceed  to  file  hia  dacbiFlu 
6 
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tlon  within  a  year  and  a  day  after  the  return  of  the  writ,  it  Kennedy 
ftbates  and  the  party  is  then  out  of  court,  and  the  defendant  Smith. 
goes  without  day.  Even  a  solemn  judgment  entered  up  on 
record,  is  supposed  to  be  satisfied  if  there  are  no  proceed- 
ings within  a  year  and  a  day ;  and  the  plaintiff  is  obliged  to 
begin  de  novo  by  writ  of  scire  facias ;  which  in  many  re. 
spects  may  be  considered  as  a  new  suit,  as  the  defendant 
may  plead  to  it.  But  in  the  present  instance,  there  has  been 
a  chasm  of  seven  years,  without  taking  any  step  to  fill  it  up, 
which  to  all  intents  and  purposes,  operates  as  a  discontinu- 
ance ;  for  it  is  laid  down  in  3  BlackstDne^s  Commentaries^ 
p*  396.  that  when  a  plaintiff  leaves  a  chasm  in  the  proceed- 
ings of  his  cause,  *'  as  by  not  continuing  of  it  regularly  from 
'^  day  to  day,  or  from  time  to  time,  as  he  ought  to  do,  the 
'^  suit  is  discontinued,  and  the  defendant  is  no  longer  bound 
''  to  attend  to  it ;  but  the  plaintiff  must  begin  again  by  suing 
**  out  a  new  original."  In  1  Finer j  63.  it  is  laid  down, 
diat  every  discontinuance  abates  an  original.  So  in  3  Black'* 
stone* s  Commentaries^  316.  plaintiff  becomes  nonsuited  if  he 
omit  to  file  his  declaration,  or  continue,  and  defendant  goes 
without  day* 

By  the  Judges  unanimously.  Let  the  rule  for  reversing 
the  decision  of  the  circuit  court  be  discharged,  and  the 
adjudication  stand  confirmed. 

For  by  the  general  rules  of  law,  and  the  j>ractice  of  the 
courts  both  in  Great  Britain  and  in  this  country,  a  plaintiff 
is  bound  to  declare  within  a  year  and  a  day  after  the  return 
of  the  writ ;  but  by  a  rule  of  our  court,  if  he  does  not  de- 
clare within  the  second  term,  the  defendant  may  obtain  a 
rule  to  compel  him,  or  sign  judgment  of  non  pros  ;  though 
ii  the  defendant  does  not  choose  to  take  advantage  of  the 
plaintiff^s  neglect,  the  plaintiff  may  still  file  his  declaration 
within.twelve  months.  There  is,  however,  no  authority  or 
case  in  the  books,  which  will  warrant  him  in  filing  it  after  the 
year  and  the  day.  The  case  cited  from  Crompton^  was  a 
cause  at  issue,  and  the  plaintiff  had  not  proceeded  to  trial. 
There  it  is  laid  down,  that  a  term's  notice  was  necessary  ; 
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but  ttill  it  was  given  within  the  year*  All  the  cases  quoteH 
from  3  Black*  Com*  are  strong  in  point,  and  prove  that  leav^ 
ing  a  chasm  in  the  proceediogs,  without  regular  continuances 
from  time  to  time,  will  amount  to  discontinuance.  But  the 
lapse  of  seven  years,  is  so  great  a  laches  on  the  part  of  ifae 
plsMutiff  ip  this  action,  that  nothing  on  her  part  can  cure  it^r 

Present,  Grucks,  Trezevant  and  Brevaed.  Wa- 
TIES  and  Bat  afterwards  accorded  with  the  other  Judges 
in  this  adjudication* 


1R08. 


In  caiet  of  n- 

olent  and  un- 
provoked as- 
walUf  the 
court  will  not 
gnint  a  new 
trial  on  ae- 
count  of  bi^h 
damages,  but 
let  violent  and 
turbulent  cJia- 
raetera  take 
the  GOi|se- 
quences  of 
tbeir  own  rude 
and  offensive 
behaviour. 


Chavellqr  ag€umt  Vaoghk:. 

ASSAULT  and  battery  from  Sumter  district*  Verdict 
for  plaintiff.     Motion  for  a  new  trial* 

This  appeared  from  the  report  of  the  judge  who  triisd  the 
cause,  to  have  been  a  very  violent  and  outrageous  assault, 
and  without  provocation  on  the  part  of  the  plaintiff,  in  which 
the  jury  gave  heavy  damages,  to  wit,  --*-^  dollars  ;  and  the 
present  was  a  motion  for  a  new  trial,  on  the  ground  of  ex« 
cessive  damages. 

But  the  Judges  unanimously  refttsed  it,  on  the  groun4 
ihat  whsrever  an  assault  was  wantonly  committed  upon  the 
person  of  a  peaceable  citizen,  without  provocation,  as  ap* 
peared.from  the  report  of  the  judge  who  tried  the  cause,  it 
was  a  very  proper  case  for  the  consideration  of  the  jurv) 
fusit  went  home  to  the  feelings  of  every  orderly,  sober-miad- 
cd  man  in  the  community.  It  was  their  province  to  weig^ 
well  and  consider  all  the  circumstances  of  the  case,  and  to 
assess  such  damages  as  they  thought  would  be  coinmensu- 
rate  with  the  nature  of  the  injury,  and  such  as  would  effectup 
^lly  check  such  an  evil.  In  the  present  case,  however.  Aey 
did  not  think  the  damages  excessive.    I^et  tl^e  d^fiMsdiipt 
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tiiike  Ihe  coiweqaeiiceft  of  hts  violent  aod  oiitngtoas  con- 
duct ;  he  is  tntUlfed  to  no  indulgeni^e  from  this  courts  not 
will  it  ev«r  interfere  ill  duch  causes,  uidess  the  damages  are 
unreasonable  btyond  measure;  The  pisace  and  good  order 
of  .the,  commnnity  depended  very  much  on  msdiing  proper 
examples  of  such  ditooidieriy  aid  turbulent  men  as  the  de- 
fendant appeared  to  hew 


CUs«Uor 

V. 

Vaughn. 


Ride  for  new  trial  discharged^ 
All  the  Judges  present 


TiovGLABs  against  Frizzle# 

MOTION  to  set  aside  a  nonsuit. 

Upon  the  call  of  die  docket  at  the  circuit  court  at  Zon- 
caster  district,  the  plaintiff  was  not  ready  with  his  witnesses 
to  go  to  trial,  whereupon  he  was  nonsuited.  The  day  fol- 
lowing the  order  for  ponsuit,  the  pbuntiff  moved  to  have  his 
cause  reinstated  on  the  docket  for  trial  at  the  next  court, 
upon  sundry  affidavits,  stating  that  the  phunu£F  himself  was 
accidentally  prevented  from  going  to  court  in  time  to  sup- 
port his  Clause,  on  the  call  of  the  docket,  and  that  several  of 
•his  witnesses  who  had  promised  to  attend  did  not,  owing,  as 
he  conceived,  to  a  heavy  fall  of  rain,  which  bad  raised  seve- 
ral of  the  water-coiu'scs  so  as  to  make  them  impassable  ; 
biit  the  court  below  did  not  think  these  sufficient  reasons, 
•eapedaUy  as  many  causes  had  been  very  frequently  put  off, 
under  very  frivolous  pretences* 

This  was,  therefore,  a  motion  to  set  aside  this  nonsuit. 

The  Judges,,  after  hearing  the  reasons  for  and  against 
ihiS'ilftltloii^  said,   that  they  had  very  frequently  ol>$erved' 


plaintiff  ispre- 
Tentwl  by  ac- 
cident from 
attending  to 
BUpfiort  hia 
cause  on  th<» 
call'  of*  the 
docket,  and 
hit  witneaaaa 
do  not  attend 
aeoonUng  to 
pron&ise,  fce.< 
these  ano 
reasonable 
grounds  for 
setting  aside 
a  nonsuit  or- 
dered for  not 
being  I'eadjr 
to  proceed  to 
triuL 


n 


Alb 
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tlittstft  po6t|^(Nied  en  very  triSmg  preitMes,  and  Aanfoeit 
Was  Becessaiy  to  attend  striedf  to  the  cdl  of  die  dddceis  la 
die  district  coorts,  ae  ttaoy  Bhanflluldelqm  had  beei  expei^ 
rienoed  in  them.  But  hi  this  ease  it  wouldbe  baid  to  cat 
the  phndflr  off  from  a  chaoce  of  justice,  as  be  swesn  he 
was  prevemed  b)r  unavoidabk  accidstit  from  attendiagfaiB^ 
self,  and  that  several  of  hb  witnesses  had  promised  to  ai^ 
tend,  but  were  prevented  by  aheavy  fall  of  rain  andfi«shes 
from  attending.  And  alfhoiigh  die  promise  of  a  witaess  to 
attend  without  a  subpoma  is  not  a  good  ground  for  putting 
off  a  trial,  yet,  when  connected  with  the  other  cixcumstBiice» 
in  this  case,  it  appears  to  be  a  reasoruMe  ground  witfam  the 
discretion  of  the  court. 


Nonsuit  set  aside. 


All  the  Judges  jH'esent. 


1802. 


Apenonsedo- 

Her  iathei^s 
ftoute  a  nudd 
under  tkctttn 
yeart  ofa^^ 
And  deflower- 
itig  herafter- 
wavdiy  with- 
out th«  eon- 
sentof  parents 
or  guardian i. 
It  liable  to  fire 
ytara^  impri- 
tODmcntywhe^ 
ther  he  mai> 
riea  her  or 
not,  under  tlie 
ptatute   of   ^ 

fTff  c.  8.  niade 
ofrorotiatUis 

state. 


Tbi  Statk  agaimi 


Fllfl>LA¥» 


MOTION  in  amst  of  judgment* 

The  defendant  was  indicted  on  the  statute  of  5  PhiJ^ 
vA  Man/y  &  8.  made  o£  force  in  this  state,  for  taking  away 
a  ^rl  under  eizteea  years  of  age,  and  deflowermg  her,  wtdi* 
out  the  consent  of  her  parents.  This  statnte  enacts,  that 
*^  if  any  person  above  the  age  of  fbmteen  yean,  shaU  un- 
^  UwftiUy  convey  or  take  away  any  woman  child  uamsrried 
^  within  the  age  of  sixteen  years,  fsom  ^  possessite  and 
^*^  against  the  will  of  the  father,  mother,  guardians  or  go-* 
^*  yeinors  of  such  child,  he  shall  be  imprisoned  WO  ytan, 
*^  or  fined,  at  the  discretion  of  the  justices ;  and  if  be  de* 
^^  flowers  her,  or  without  the  omsent  of  her  pai^Ma  coamcto 
^*  matrimony  with  h,er,  he  shall  be  im|nrisGiied  five  y«i|rs>^ 
^  fined,  at  the  discretion  of  the  justices ;  and  shf  a^iaU  (or- 
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^  f^ iiU  H«r  bods  tQ %  wxt  of  kio  divi&g  ^  TbeSt«t» 

'^^  hvytold.''  Findivy; 

It  i^ppevedy  hom  the  rcportof  the  judge  whp  trM  the 
Cimse^  (Xbxzkv  4irr,}  that  the  pareats  of  the  gixi  were  poor 
l^ople*  mi  upon  obpervipg  too  great  a  degree  of  famiUaritjr 
iH^tirecfi  the  defendant  and  their  daaghter,  forbad  him  their 
hoiuif  9  apd  deftired  him  to  h^ve  hq  kind  of  intercourfe  with 
^)  as  she  was  a  child  in^pable  of  judging  for  herself,  and 
am^  too  youi^g  to  tbiiifc  of  inatrimqny^  That  the  defend<* 
9fitf  however,  contiaiy  tp  tb^ir  iqun^tioaBi  still  came  about 
^  bpuae,  as  he  ajleged,  to  pa^  hi^  addressef  to  her,  andai; 
length  ae4uced  h^  to  go  off  vvith  Um,  and  had  lived  CH^enn 
ly  with  her  ever  since,  but  whethjer  married  or  not  th^re  waa 
no  proof ;  the  parents  however  believed,  and  the  presump* 
don  was,  that  they  were  not  married.  That  in  frequent 
conversations  with  different  persons  who  censured  hiip  for 
hi9  improper  conduct  in  seducing  away  a  child  from  her 
parents,  he  declared,  and  indeed  in  some  degree  boasted, 
that  she  was  old  enough,  or  woman  enough  for  him,  with 
other  expressions  of  the  same  import.  Upon  this  testimo- 
ny, Ae  juiy,  without  any  hesitation,  found  Inm  guilty  of  the 
oflfence  stated  in  the  indictment. 

The  present  was  a  motion  in  arrest  of  judgment,  upoa 
the  ground  that  the  indictment  did  not,  upon  the  face  of  it| 
state  this  youqg  woman  to  be  a  maid  of  the  description  and 
quali^  that  the  statute  was  meant  and  intended  to  protect  ^ 
and,  therefore,  that  the  defendant  was  not  subject  to  the  pains 
and  penalties  of  the  act. 

Mr.  Bgan^  in  support  of  the  mpdon,  argued,  that  th^ 
statute  of  PhiRf  and  Msiry  was  made  for  the  protection  of 
heiresses  and  young  ladies  of  fortune,  who  were  in  posses* 
sion  or  in  expectancy  4>f  lands  and  tenements,  or  other  es- 
tates of  great  value,  and  to  prevent  thdr  being  taken  off  or 
niarried  to  persons  of  an  inferior  degree  or  condition  in  life  i 
and  that  it  was  not  meant  or  intended  to  extend  to  other 
persons  than  those  mentioned  in  the  preamble  of  the  statute^ 
to  wit,  heiresses  and  young  ladies  of  quality* 


420  CASES  DETERMINED  IN  THE  STATE 

the  State        Mr«  Stark^  tke  state-solicitor,  observed,  duit  td  give  the 


nmiiay.  statute  under  which  the  defendant  had  been  indicted  the 
construction  contended  for,  would  be  to  subject  a  very  large 
portion  of  the,  jroung  women  of  our  country  to  the  seductive 
arts  of  lewd  and  unprincipled  men ;  to  the  destruction  of 
Ae  peace  of  famtfies,  and  the  ruin  and  misery  of  die  un- 
happy objects  themselves,  who  have  been  or  may  be  here* 
after  seduced  and  deceived.  That  it  was  to  redress  and 
prevent  this  great  and  growing  evil,  that  the  statute  wa» 
made,  which  should  not  be  confined  to  the  wealthy  and 
opulent  alone,  but  extended  to  the  poorer  classes,  who  need* 
ed  the  aid  of  die  law  more  than  those  in  opulent  circum* 
stances. 


The  Courtj  after  hearing  the  arguments,  was  of  opinion^ 
that  there  was  not  the  least  ground  to  arrest  the  judgment 
under  this  conviction.  That  the  act  in  question  was  a  wise 
and  salutary  one,  well  calculated  to  preserve  the  peace  of 
families,  to  check  and  punish  loose  and  disorderly  men, and 
to  promote  the  security  and  happiness  of  young  ine3q)eri* 
enced  females  of  all  descriptions,  whether  poor  or  opulent. 
That  when  this  act,  which  had  so  long;  stood  the  test  of  ex« 
perience  and  wisdom  in  another  countr}'|  was  extended  to 
Carolina  by  our  ancestors,^  they  could  never  have  intende(]| 
to  discriminate  or  confine  its  operation  to  heiresses  or  per- 
sons  of  quality  only,  as  there  were  then  but  few,  compara- 
tively,  of  that  description  in  this  quarter  of  the  world.  An<) 
although  the  preamble  of  the  statute  seems  to  relate  to  that 
class  of  young  women  more  than  any  other,  yet  when  the 
enacting  clauses  come  to  be  atteptively  considered,  they 
are  sufficiently  broad  and  extensive  to  include  and  protect 

•       »  •  •  • 

all  the  young  women  of  our  country,  of  every  degree  and 
condition  whatever. 


*  The  aet  of  aaiemliljr  of  SmUh  CaiyUiiaf  extending  the  Briti^  itataies  4<q 
this  country,  and  among  others  the  acts  of  5  Philip  and  Man/,  0.  8.  ms^ 
ipi^TlS/nearly  a  century  ago.  ?    .   - 
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The  modooin  arrest  of  judgment  was  therefore  refused^    Tbefitite 
and  the  rule  diaohar^ged*  Findiflr-^ 


AU  the  Judges  present. 

•  As  the  defendant  was  unable  to  pay  any  fine,  he  was  sea^ 
teneedto  five  years'  imprisonment,  agceeably  to  the  dh'eo!' 
tions  of  the  statute,  as  an  example  to  all  others  of  the  sam« 
^dBssdote  characteKp 

N.  9*  This  was  the  first  conviction  which  ever  took  place 
io  Carolina^  under  die  statute  of  PhiSp  and  Mary^  for  this 
offence,  and  it  is  presumed  it  will  have  a  lasting  and  sidutaiy 
ettect* 

It  may  not  be  amiss  here'  to  observe,  that  it  does  not  fol- 
low that  because  a  statute  has  been  a  long  time  dormant,  it 
is  therefore  to  be  considered  as  obsolete**  The  contrary  is 
evinced  in  this  conviction  and  sentence* 

*  An  act  of  parliament  is  not  repealed  by  nomuer ;  ai  long  aa  it  remains 
unrepealed,  the  jadgea  are  bound  to  cangf  it  into  execution^  2  Ihirnf.  and 
JBiUtf  975. 


|ah£S  Massey  against  James  Trantham. 

TRESPASS  to  try  tide  to  an  island  in  the  Catawba  ri^ 
ver,  in  JLancaster  district. 

Motion  jtQ  fii^t  aside  a  verdict,  and  for  leave  to  enter  a 
nonsuit. 

This  action  was  brought  to  try  the  title  to  a  small  rocky 
island  in  the  Catawba  river,  adjoining  an  island  called  Fish^ 
ing  Jbland^  near  Rocky  Mount j  a  place  celebrated  for  a  shad 
fishery  ;  the  island  was  good  for  nothing  else  ;  the  whole  of 
^t  was  a  rock,  but  a  very  advantageous  place  for  catching 
f  bid-fish  in  the  spring  of  the  year^ 


1802. 


In  an  aetion 
to  try  titleB  tq 
land  under  the 
act  of  1791, 
some  injury  or 
trespass  (how- 
ever small) 
mast  be  eom- 
mitted,  a$ut 
fravedtohttwe 
been  oommk* 
ted  on  the 
premises,  in 
order  to  main- 
tab  thbioit^ 
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Um^  Tlie  pti^ltifft  in  mxpfOft  of  hk  tidp^  pfodMc^d  agvtt 
TranUitfi.  dft^^d  ^^h  o^  January y  1 794,  for  fifty  fKanes  pf  l^nd,  Mudo^ 
part  of  Fishing  Jsland^  and,  as  was  supposed,  die  place  ia 
dispute.  One  or  two  witnesses  were  epIM*  who  piMed 
that  this  place  had  been  called  Fishing  Aland  (or  20  years 
past,  and  the  p0rt  w  dispute  ^  lii$k  bknd^  ibat  il  in» 
a  flatrod^  ^ut  forty  feet  sqiaare^  or  nearly  about  tlw  vmm 
of  the  site  of  th»  cpurv*house  herv^  The  plfmttfT  rMe4 
his  case  upon  his  grant,  and  the  ezplanatiMt  gjiven  df  th* 
witnesses. . 

Mr*  Sichardsont  for  the  dcfendai^t,  moved  Ibff  cMit  Ar 
a  nonsuit  at  this  stage  of  tjbe  cau^  oo  the  ground  that  tho 
plaintiff  had  proved  no  trespass  committed  on  the  premium 
in  qu^tioo,  nor  that  the  defendant  had  ever  be^  i^ma  (be 
rock  s  and  that  in  this  acdon,  it  was  essentially  oeccssavyi 
that  the  pla'mtiff  shquld  prove  that  a  treipaw  of  some  kisMl  or 
other  was  committed  by  the  defendant  en  i^  pxsmiaeB^ 
before  he  could  be  entided  to  a  verdict* 


Mr.  Solicitor  James^  in  reply,  said  that  in  the 

action,  which  was  solely  fortr)-ing  the  right  to  the  freehold^ 

it  was  not  necessary  to  prove  any  actual  trespass,  that  the 

present  action  by  the  act  of  1791,  had  been  substituted  for 

the  old  action  of  ejectment  for  trying  tide,  where  eveiy 

thing  was  admitted  or  presumed,  but  the  right  and  tide 

only;  and  for  this  purpose,  a  clause  4n  the  aet  «f  1793, 

amending  the  above-mentioned  act,  expressly  directs,  that 

Ae  plaintiff  when  he  sues  out  a  writ  of  trespass  for  the  pur* 

pose  of  trying  title  to  land,  shall  mafk  on  the  copy  «f  tha 

process,  that  the  action  is  to  try  tide  only;  wfaid»  was  done 

in  the  present  case.    That  the  defendant's  appearing,  and 

putting  in  his  plea  to  the  action,  was  taatamount  to  the  eon- 

lession  of  lease,  entry « and  ouster  in  the  old  action  of  eject* 

aient,  where  every  thing  was  admktc^d  bnt  the  tide  idofie. 

Besides,  he  said,  that  it  wns  dificult,  if  not  impracticsMe,  to 

prove  that  any  actual  trespass  was  committed  on  a  solid  rock 

in  the  middle  of  ft  mer,  irhctje  miUaer  Bhcab  nor  twi^  w«« 
% 
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ffmfiagf  tm  any  odtcr  inbttance  which  was  moveable.      Mt«wr 
Tbht  the  tU*!;  itadf  waa  not  suaoepdble  of  externad  iajury,    Tf«iiUiaBi» 
ittd  fermedf  n  awaited  exoeption  10  every  otfafir  kind  of 
behold. 

The  presiding  Judge  (Bat)  overruled  the  motion  for  die 
mmiiity  on  the  ground  diae  he  did  not  conceive  k  necessary 
hi  die  actioii  of  trespass,  to  tty  tides  to  pfovie  any  aauat 
tsespaas  where  the  object  of  die  suit  appeared  to  be  to  try 
tide  only,  and  not  for  damages  dptie  the  freehold,  or  for 
mentt  profits.  That  the  act  of  1791,  appeared  to  him  lo 
Imve  a  twofold  object  in  view,  first  to  abolish  the  old  iicd«> 
^0us  action  of  ejectment,  and  die  string  of  subdities  attach- 
ed to  it ;  and  at  once,  to  go  on  to  the  trial  of  the  right  of 
iveehcdd,  in  the  xt9i  names  of  the  parties  claiming  the  land 
in  dispote. 

That  in  dl  caseS)  where  damajf^s  were  die  object  of  the 
tfuit,  an  actual  trespass  must  be  proved ;  but  where  dtle  only 
was  die  object,  there  it  was  unnecessary* 


The  defendant  then  went  into  proof  of  bis  title  to  the 
{Hremises  in  question,  and  produced  first,  a  grant  to  one 
JPkdt,  dated  19th  of  ^tme^  1772,  for  180  acres  of  land, 
which  it  was  alleged,  inchided  the  whole  of  the  rock  in  dis^ 
pute ;  also,  a  deed  of  conveyance  fn>m  Jnitt  to  himself  for 
the  same,  dated  17th  of  March^  1795.  Indeed,  on  inspection 
of  the  plat  annexed  to  the  grant  under  which  the  defendant 
claimed  his  dde,  this  litde  bland  or  rock  was  there  vei^ 
evidendy  delineated ;  and  the  explanation  of  one  of  the 
Borveytm  sworn  on  die  trial  confirmed  it,  diough  the  sur- 
veyor tm  the  part  of  the  plaintiff  was  of  a  different  opinion 
on  that  point.  But  from  the  evidence  of  the  thing  itself 
arising  out  of  a  view  of  the  plat  and  situation  of  the  premi- 
ikea,  and  the  corrbboratii^  testimony  of  the  defendant's  sur- 
veyor, the  Judge  was  strongly  of  opinion,  and  so  charged 
the  jury,  that  the  defendant  was  endded  to  a  verdict.  But 
Ae  jury  thought  otherwise,  and  fiMmd  for  the  plaintiff. 


A     I 
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M^my  iBt.  This  was  thei^ore  a  niotioD  to  set  aside  this  verdidy 

TrtntbAin.     ^^^  leave  to  enter  a  nonsuit,-  or,  if  that  should  be  refused,    ' 

ad.  For  a  new  trial,  on  the  ground  that  the  weight  of 
evidence  was  strongly  in  favour  of  the  defendant;^  on  tfat 
real  merits  of  the  question.^ 

As  the  first  point  submitted  to  di^  court  vria  a  new  onef 
and  turned  upon  the  construction  of  the  act  of  aasenoibly^ 
which  had  made  so  material  an  alteration  ih  the  law  for  re^ 
covering  landed  property,  the  Judges  took  time  to  consider 
this  case,  and  after  mature  deliberation  were  of  opinion,  that 
the  judge  in  the  circuit  court  at  Lancaster^  should  have  sus- 
tained the  motion  for  a  nonsuit,  as  in  every  action  of  tres- 
pass on  lands,  it  enters  into  the  very  nature  and  spirit  of  the 
remedy,  diat  some  injury,  however  small,  shall  have  been 
committed  on  the  premises ;  and  unless  something  of  that 
kind  be  proved  on  the  trial,  thei:e  is  nothing  for  the  jury  on 
which  to  found  a  verdict.  A  bare  threat  on  the  rock  to  pre- 
vent the  plaintiflf  from  fishing,  or  any  obstruction  of  that  sort 
on  the  part  of  the  defendant,  or  preventing  a  canoe  from 
landing  there,  would  have  been  sufficient  for  the  purpose  of 
supporting  the  action ;  but  as  nothing  of  that  nature  was 
proved,  the  cause  of  action  failed  and  the  defendant  was  en- 
tided  to  a  nonsuit.  The  act  of  1 791 ,  did  not  alter  the  nature  oT 
the  law,  in  order  to  enable  a  party  to  maintain  an  action  of 
trespass  ;  it  only  changed  die  old  action  of  ejectment  into 
an  easier  and  more  intelligible  mode  of  trying  tides  to  lands 
by  this  suit,  but  left  all  its  essential  requisites  attached  to  it 
in  every  other  respect. 

As  the  Judges  were  of  opinion  that  the  defendant  waa 
entitled  to  a  nonsuit  in  this  case,  they  did  not  go  into  a  con- 
sideration of  the  second  ground,  or  motion  for  a  new  trial.' 

.    Rule  for  setting  aside  the  verdict,  and  for  leave  to  defend- 
ant to  enter  up  the  nonsuit  made  absolute. 

All  the  Judges  present* 
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Jahss  CocKriELD,  a  Minor,  per  Guardian,  against  Joseph      Columbia 

Hudson.  **^- 

TROVER  for  a  negroy  .SVim.   ili(zr/0;}  district.    Verdict     Foar  years* 
for  defendaiit.     Motion  for  a  new  irial.  ^^l^^:^  f, 

ITiis  was  an  action  of  trover,  tried  in  Mtrion  district,  «>lVi^*'  «)«^^*^»»  - 

'  ^  will    give     a 

before  Mr.  Justice  Brevard,  who  reported  that  the  plain-  tide  to   the 
tiff  claimed  under  the  will  of  his  grandfather,  William  Cock"  the     statute 
fields  deceased,  which  was  produced,   and  the  defendant  win  bar  any 
claimed  under  a  parol  gift  from  die  same  William  Cockfield  to  »„!  from '^ro- 
hb  daughter  whom  defendant  had  married  several  years  be-  co^^T-/ 
fore  the  publication  of  the  wilL     In  order  to  rebut  this  pa- 
rol gift  to  the  defendant's   wife  from  old  Cockfield^  the 
plaintiff  proved  a  quiet  and  uninterrupted  possession  of  the 
negro  Sam^  frpm  the  death  of  his  grandfather,  which  hap- 
pened in  or  about  the  year  1794,  till  the  year  1802,  between 
seven  and  eight  years ;  and  that  after  his  grandfather's 
death,  the  negro  had  been  delivered  over  to  him  by  the 
executor  of  the  testator,  with  the  knowledge  of  the  defend- 
ant himself.    The  plaintiff  then  pleaded  the  statute  of  limit- 
ations in  bar  to  the  defendant's  claim. 

The  presiding  judge  then  stated,  that  in  his  charge  to  the 
jury  b^  mentioned,  that  whatever  right  the  defendant  might 
have  acquired  by  the  parol  gift  to  his  wife  from  his  father- 
inJaw,  he  had  lost  it  by  suffering  the  negro  to  remain  so 
long  iiji  the  adverse  possession  of  the  plaintiff,  or  his 
guardian,  without  bringing  his  acdon.  That  four  years' 
peaceable  possession  of  a  negro,  or  other  chattel,  by  a  per- 
son claiming  it  in  his  own  right,  will,  under  our  liiyiitation 
act,  ^ve  a  title  to  the  possessor,  and  bai^^any  other  person, 
however  high  his  tide  may  have  been,  from  a  recovery. 

The  jury,  however,  contrary  to  the  opinions  delivered  by 
the  judge,  found  for  the  defendant. 

Voi^.  U.  SH 


426 


CASES  DETERMINED  tN  THE  STATE 


Coekficld 

•     V. 

Hudmn. 


This  was,  therefore,  a  motion  for  a  new  trifal,  as  die  ver* 
diet  was  alleged  to  be  against  law,  and  the  charge  of  the 
judge  who  tried  the  cause. 

The  Judges,  without  argument,  ordered  the  verdict  to 
be  set  aside,  and  a  new  trial  granted,  without  costs. 

Present,  Grimke,  Waties,  Johnson,  Tresevant  and 
Brevard. 


Cofufnhia, 
18U2. 


Where  there 
«re  two  grants 
for  the  same 
land,thc  elder 
one  shall  al- 
ii ays  pi'evail ; 
and  although 
the  younger 
pantee  might 
iiave  lapsed 
the  right  of 
the  elder  one 
by  entering  a 
rareat*  and 
shewing  that 
he  had  lost  his 
riglit  to  pre- 
ference before 
the  passing  of 
the  elder 

^<ant,  yet  it 
IS  too  late  af- 
ter the  great 
seal  is  fixed 
to  the  elder 
gi'ant' 

This  eourt 
cannot  take 
into  consider- 
ation the  me- 
rits of  the 
grantees;  that 
yrna  matter  for 
the  court  of 
en  vents,  he- 
fore  the  grant 
passed. 


Thomas  Muse  against  Sahvel  LaughridG£« 

TRESPASS  to  try  titles  to  land  in  Fairfield  districtr 
Verdict  for  defendant*     Motion  for  new  trial. 

This  case  was  tried  before  Mr.  Justice  Trezevant,  who 
reported  that  the  plaintiff,  Mr.  Mme^  had  surveyed  the  land 
in  question  on  the  25th  September^  1787,  and  took  out  his 
grant  the  4th  of  February y  1793,  upwards  of  five  years  af- 
ter the  time  of  his  survey. 

That  the  defendant,  finding  that  the  plaintiff  had  omitted 
to  take  out  his  grant  for  a  considerable  length  of  time,  had 
it  surveyed  for  himself  on  the  22d  of  January^  1793,  and 
obtained  a  grant  for  it  on  the  1st  of  Jtdy^  1793,  and  the 
question  was,  which  grant  should  have  the  preference. 

The  presiding  judge,  in  his  charge  to  the  jury,  told  them, 
that  the  plaintiff  was  bound  to  take  out  his  grant  within 
six  months  after  the  time  of  the  survey,  which  was  in  Sep- 
tember^  1787,  and  after  that  time  he  lost  his  excltisive  right 
to  it,  and  any  other  person  was  at  liberty  to  run  it  out.  That 
defendant  having  done  so,  he  then  gained  an  exclusive  right 
to  it  for  six  months  after  his  survey,  which  was  on  the  92d 
oi  Jammry^  1793,  and  his  grant  was  takeii  out  on  the  1st  of 
July^  1793,  within  the  six  months  after  the  date  of  his  sur- 
vey.    It  was  true,  he  said,  the  plaintiff  had  got  a  grant  far 
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Ac  land  after  the  defendant's  survey^  on  the  4th  of  FebrU"  Mum 
tfry,  1793,  but  he  conceived  that  ^nt  of  the  plaintiff's  nwKhricige. 
Toid,  under  the  4th  clause  of  the  act  amending  the  land  act, 
{Public  Laws^  400.)  which  enacts,  "  that  a  person  making 
^*  a  survey  of  land,  shall  be  allowed  six  months  to  obtain  a 
"  grant  for  it,  and  in  case  of  default  within  that  time,  any 
^  other  person  may  apply  for  and  obtain  a  grant  for  it,  on 
*^  payment  of  the  fees ;  and  any  grant  for  the  land  within 
"  six  months  from  the  time  of  its  being  surveyed,  {except 
**  by  the  person  for  -whom  it  was  surveyed^  shall  be  ipso 
^  facto  void/'  Under  this  clause  he  was  of  opinion  that 
the  plaintiff's  grant  was  null  and  void  ;  and  the  jury,  ac- 
cording to  his  direction,  found  a  verdict  for  the  defendant. 

Mr,  Smithy  in  support  of  the  motion  for  a  new  trial,  con* 
tended,  that  the  exception  in  the  4th  clause  of  the  act  amend- 
ing the  land  act,  above  quoted,  expressly  saved  the  right  of 
the  plaintiff,  and  that  it  should  be  construed  to  extend  to 
persons  in  his  predicament,  still  giving  them  the  preference, 
if  they  thought  proper  to  take  out  the  grant,  but  declaring 
sdl  other  grants  taken  out  within  the  six  months,  but  to  the 
one  for  whom  it  was  originally  surveyed,  null  and  ^oid* 
That  it  was  the  duty  of  the  defendant,  when  he  surveyed 
the  land  in  January^  1 793,  to  have  entered  a  caveat  before 
the  governor  and  council,  (forbidding  all  persons  from  taking 
out  a  grant  forihat  land  until  he  was  heard,)  who  Would  then 
have  determined  who  had  the  preference,  and  decided  on 
the  claims  of  the  parties  ;  but  as  he  did  not,  there  was  no- 
thing which  stood  in  the  way  of  the  plaiMff  {rom*  taking  out 
his  grant  on  the  original  survey,  which  had  b^n  regularly 
returned  into  the  surveyor-general's  office.  By  this  means 
he  might  possibly  have  lapsed  the  plaintiff's  right,  and  shewn 
that  he  had  been  negligent  in  not  taking  out  his  grant  on  his 
original  survey  within  the  time  allowed  by  law,  and  that  he 
had  forfeited  his  claim ;  unless  the  plaintiff  had  on  his  part 
shewn  si^fficient  reasons  why  he  had  delayed  taking  out  his 
grant,  whieh  hQ  might  have  done,  and  which  would  h^ve 
been  matter  very  proper  for  the  consideration  of  the  council 


4SB  CASE&  DETERMINED  IN  TflE  STATE 

jtf  iwe  board  before  the  grant  had  passed.  That,  at  all  eventli 
Uugfandge.  these  were  not  points  for  the  consideration  of  this  court  at 
this  disUQt  day,  but  were  determinable  by  a  competent  tiv 
bunal,  previous  to  the  grant  under  the  great  seal  of  the  stata. 
That  having  regularly  passed,  the  fee  of  the  land  leg^ 
vested  in  the  plaintiff,  and  he  was  entided  to  a  recovery. 

Mr.  Evans^  for  defendant,  agiinst  the  motion,  ^insisted, 
that  the  omission  to  take  out  the  plaintiff's  grant,  on  his  ori* 
ginal  sun^ey,  within  six  months  aftei*  the  survey  was  made, 
amounted  to  a  forfeiture  of  every  right  he  had  acquired  by 
any  previous  steps  he  might  have  taken  ;  and  that  the  en- 
ception  mentioned  in  the  clause  of  the  act  amending  the 
land  act,  should  be  construed  to  extend  to  the  last  person 
surveying  the  land,  and  not  to  die  person  who  had  been 
guilty  of  laches  and  delay  in  otnitting  to  take  out  his  grant 
after  he  had  surveyed  the  land. 
• 

I'he  Judges,  after  hearing  the  arguments,  were  in  favour 
of  a  new  trial,  on  the  ground  that  it  was  incumbent  on  the 
defendant,  when  he  had  surveyed  the  land  in  question  as 
lapsed  land,  to  have  entered  a  caveat  against  its  being  grant- 
ed to  any  other  person,  until  he  was  heard  by  himself  or 
counsel  on  the  merits  of  his  claim.  This  would  have  been  a 
sufficient  notice  to  the  opposite  party  to  have  come  forward 
and  shewn  his  reasons  for  so  long  a  delay  in  perfecdng  his 
right,  and  also  information  to  the  council  board  thgt  die  land 
iiad  been  previously  surveyed  for  another,  by  which  means  the 
whole  merits  of  bitlh  the  claimants  would  have  come  fully  and 
fairly  before  thie  governor  and  coimcil,  who  at  that  Ume 
formed  the  only  tribunal  competent  to  try  and  determine 
who  were  or  were  not  entided  to  the  fee  of  the  soil  in  ques- 
tion. But  instead  of  pursuing  this  mode,  which  was  the 
usage  and  custom  in  this  country,  from  time  immemorial, 
in  regard  to  those  disputed  claims,  the  defendant  appears 
privately  to  have  surveyed  his  land^  and  obtaiQed  a  grant  Cor 
it,  without  any  sort  of  nodce  either  to  the  present  pkdatiiNr 
the  council  board* 
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As,  however,  nothing  stood  in  the  way  of  the  plamtiff  Mum 
when  he  perfected  his  grant  on  his  original  survey,  which  Ltnghrldge. 
had  been  regularly  returned  into  the  surveyor«general's  of- 
fice, and  his  grant  was  the  eldest,  it  unquestionably  had  a 
preference,  and  consequently  the  very  reverse  of  the  propo- 
sition is  true,  and  the  younger  grant  is  null  and  void  instead 
of  the  elder  one.  ^ 

Besides,  they  were  all  of  opinion,  that  it  would  be  in- 
troductory of  much  confusion  and  litigation,  as  had  been 
well  observed  by  the  plaintiflF's  counsel,  if  the  court  should 
set  afloat  the  grants  of  the  state  for  matters  previous  to  the  , 
passing  of  the  j;rant  under  the  great  seal ;  (unless  in  cases 
of  palpable  fraud  or  imposition  ;)  and  the  more  especially, 
9s  there  was  a  court  of  caveats  then  in  the  full  exercise  of 
all  its  functions,  perfectly  competent  to  hear  and  determine 
all  such  points. 

Rule  for  new  trial  made  absolute. 

All  the  Judges  present. 


Edmund  Strange  against  Nathaniel  Durham.  CotttnUntu 

TRESPASS  to  try  tide  to  land  in  Fairfield  district,  a  perm  .c 
Verdict  for  defendant.     Motion  for  new  trial.  iStillfutiJto 


The  land  in  dispute  was  granted  to  the  plaintiff's  father  |«n<';  ^^ ^ 
oiore  than  20  years  ago,  and  it  was  proved  that  the  father  wssion  under 
was  dead,  and  that  the  plaintiff  was  his  heir  at  law.  The  the  defect, 
defendant  offered  in  evidence  a  conveyance  made  by  the  exvinktion  S[ 
plaintiff's  attorney,  one  Andrew  Kidd,  under  which  deed  he  uie^stetate^ 
claimed,  but  as  the  power  was  a  joint  one  to  the  attorneys,  £[j|Jf^inJ*,  *" 
four  in  number,  and  only  one  of  them  had  made  the  deed,  Mtionbrooi^it 

.     .       ■gWMt      hint 

an  exception  was  taken  to  it  on  the  trial,  as  nugatory  m  it-  for  reooTery 
self,  which  was  sustained  by  the  presiding  judge,  Treze* 
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Strange  ▼  ANT.  At  the  same  time,  when  this  defecdvc  conveyanoe 
Diirham.  ^^  made  by  Kidd^  the  defendant  was  apprized  of  the  cir- 
cumstance, but  was  told  that  he  might  purchase  out, the  right 
of  the  plaintiff  (who  had  removed  to  the  state  of  Tennessee) 
upon  very  reasonable  terms.  Under  these  circumstances 
the  defendant  accepted  the  conveyance,  and  entered  into 
possession  of  the  premises  in  1791,  which  he  held  without 
interruption  till  1796,  when  an  action  was  brought  against 
him  in  Pinckney  district ;  but  as  the  plaintiff  lived  out  of 
the  state,  security  was  demanded  for  payment  of  costs, 
which  not  being  given  agreeably  to  order  of  court,  judgment 
of  nonsuit  was  entered  against  him  in  April  termy  1798.  la 
the  year  1800,  one  month  before  the  expiration  of  the  time 
for  bringing  a  second  action,  the  present  suit  was  commen* 
ced.  On  the  trial  of  this  second  issue,  the  defendant  re* 
linquished  all  claim  under  his  deed  from  Kiddy  the  attorney 
of  plaintiff,  and  rested  solely  on  his  possessory  right  under 
^the  statute  of  limitations.  Against  this  right  of  possession 
it  was  alleged,  that  as  defendant  went  into  possession  of  the 
land  by  virtue  of  this  purchase  and  deed  from  Kdd^  which 
he  knew  to  be  defective,  he  could  not  afterwards  relinquish 
his  claim  to  it,  and  set  up  title  by  possession  only,  though  it 
was  admitted  that  he  might  have  done  so,  if  he  had  not  ac- 
cepted this  conveyance.  And  of  this  opinion  was  the  pre^ 
siding  judge  in  his  charge  to  the  jury,  but  they  found  a  ver- 
dict for  the  defendant. 

This  was  a  motion  for  a  new  trial,  on  the  ground  of  its 
f)€ing  against  law,  and  the  charge  of  the  judge  who  tried 
the  cause. 

All  the  other  Judges  concurred  in  opinion,  however,  that 
there  should  not  be  a  new  trial,  as  it  could  not  vary  the 
plaintiff's  right  of  action  whether  the  defendant  knew  that 
his  tide  was  good  or  bad.  It  did  not  depend  on  the  defend* 
ant^s  knowledge  or  ignorance  of  the  plaintiff's  tide,  but  6n 
the  statute,  which  had  expressly  taken  away  the  plaintiff  ^s 
remedy,  unless  his  action  had  been  commenced  within  five 
years  from  the  time  of  defendant's  entry  upon  the  lan^* 
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Aiid  thai  it  teid  be^n  determined  over  and  over  again,  that 
a  deCeadaiit  may  defend  himself  by  as  many  tides  as  he 
pleases  to  rely  ony  and  if  any  one  Avails  him  in  law  it  is  saf- 
ficient ;  the  others  are  ntigatory^  and  go  for  nothing. 


Stnnge 

V. 

DurhAin. 


Rule  jbr  new  trial  discharged. 

All  the  Judges  present. 

Siarie^  for  the  plaintiff. 
EvanSj  for  the  defendant. 


Richard  St££n  against  Drake  &  Cavekah. 

*  TRESPASS  to  try  title  to  land  in  Umon  district.     Mo- 
lion  to  set  aside  nonsuit. 

This  cause  was  on  the  docket  at  the  preceding  court  to 
the  one  when  the  nonsuit  was  ordered,  to  wit,  in  November^ 
1600,  and  according  to  the  rule  of  court  was  regularly  call- 
ed as  soon  as  the  juries  were  made  up  and  sworn  at  die 
April  court,  1801,  which  was  about  11  or  12  o'clock  on  the 
first  day  of  court,  but  the  plaintiff's  witnesses  not  being 
ready,  he  made  an  affidavit  of  their  absence  and  materiality, 
&c.  in  the  usual  form  ;  when  the  court  ordered  the  cause  to 
stand  over  on  the  plaintiff  ^s  paying  the  costs  within  thirty 
da3r8,  or,  in  case  of  failure,  being  nonsuited.  The  costs  not 
having  been  paid  agreeable  to  the  order  of  couH,  the  clerk 
df  the  next  succeeding  court,  to  wit,  in  November^  1801, 
Omitted  to  put  the  cause  on  the  docket  for  trial,  and  signed 
an  order  for  judgment  of  nonsuit.  Mr.  Gist^  the  plaintiff's 
attorney,  as  soon  as  he  found  there  was  an  order  for  nonsuit 

and  demanding  k  bill,  is  not  sufRcir nt ;  the  attorney  on  reeord  is  the  person 
the  pnrty  on  either  side,  and  is  the  person  4o  be  called  on  for  that  porpofe. 


ColumbiOj 
180S. 

Wherever 
cotu  are  or- 
dered to  be 
paid  hj  either 
party  to  Uie 
suit  while  the 
cause  it  in 
tranaitu,    the 

Krty  who  is 
uod  to  pay 
is  to  eall  and 
demand  a  tax- 
ed bill  from 
the  attorney 
of  the  other 
party,  and  to 
tender  the 
money ;  but  if 
his  opponent 
is  not  ready  to 
tender  the  bill 
when  calleil 
on,  then  it  is 
his  duly  to  go 
and  tender  the 
bill  lo  him 
who  IB  bound 
to  pav  and  de- 
mand the  mo- 
ney. 

Calling  at  the 

clerk's  office^ 

▼ho  teprescntf 
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T. 

Drake  and 
Carenah. 
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signed,  moved  the  circuit  court  to  have  the  order  set  aside, 
and  the  cause  reinstated,  upon  the  following  grounds 
Ist.  That  no  costs  had  ever  been  taxed  as  having  accrued 
at  the  preceding  court,  as  the  plaintiff  had  called  at  the 
clerk's  office  to  inquire  what  was  to  be  paid,  but  could  get 
no  information  on  the  subject ;  and,  Sdly*  That  no  judg- 
ment had  ever  been  finally  entered  up,  only  an  order  for  one, 
which  he  moved  might  be  set  aside,  as  he  was  then  ready 
and  willing  to  pay  whatever  was  due.  But  the  presiding 
judge  (Grimke)  refused  to  make  the  order,  and  confirmed 
(he  nonsuit  for  this  supposed  laches. 


This  was  therefore  a  motion  to  reverse  the  order  for  the 
nonsuit,  and  to  have  the  cause  placed  again  on  the  docket 
for  trial.  > 


The  judges,  in  order  to  settle  the  practice  in  our  courts, 
resolved^  that  in  all  cases  where  either  party,  plaintiff  or  de- 
fendant, was  ordered  to  pay  costs,  the  party  who  was  bound 
to  pay  should  call  on  the  attorney  of  the  other  party  and 
demand  his  taxed  bill  within  a  reasonable  time ;  and  if  the  ^ 
party  who  was  to  receive  them,  was  not  ready  with  his  bill 
at  the  time  appointed,  then  it  was  the  duty  of  the  party  who 
was  to  receive  them  to  call  and  offer  his  taxed  bill  for  pay* 
ment  and  demand  the  amount,  without  which  he  should 
not  have  the  benefit  of  the  order  of  court. 

As,  however,  the  obligation  to  pay  the  costs  in  this  case 
was  on  the  part  of  the  plaintiff,  at  whose  instance  the  cause 
was  postponed,  he  should  have  called  and  demanded  the 
taxed  bill,  and  tendered  the  amount  within  the  tiope  pre- 
scribed by  the  order  of  the  court,  which  had  a  right  to  im- 
pose terms  on  the  parties  ;  but  ashe  made  defieuilt,  the  de- 
fendant was  regular  in  signing  the  judgment  of  Ilc»l8^it• 
1'hat  calling  at  the  clerk's  office  for  a  bill  was  not  8ufficjieat$ 
the  attorney  on  record  is  the  person  who  represents  the 
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paity,  and  the  appGcation  abould  in  all  cases  be  made       stepa 

to  **>»•  Drake  and 

CftTenah. 

Rule  for  setting  aside  the  nonsiut  discharged* 
tf 
.  All  die  Judges  present. 

r 

N*  B.  This  case  is  only  important,  as  it  setdes  a  rule  of 
practice  in  regard  to  payment  of  costs  while  a  cause  is  in 
-transitu- 


Wakben  Hall  against  David  Williams. 


180)1. 


CASE  from  Uruon  district.  Upon  a  motion  to  have  In  an  aMku 
-the  costs  of  an  action  tried  by  a  jury  reduced  to  the  same,  where  piafn- 
costs  as  on  a  summary  process.  \^^  than^^^ 

ITic  plaintiff  in  this  case,  had  a  verdict  for  a  sum  under  |Jer'no"m«w 
sot  sterling,  within  the  summary  jurisdiction  of  this  court,  ^^,^^** 
and,  from  his  own  books,  the  demand  was  plainly  within  process  nnieir 
the  summary  jurisdiction  after  all  just  credits  were  given,     redaeed     bj 

disooants^    in 
whieh  cise  if 

Mr.  Natt^  defendant's  counsel,  moved,  that  the  plaintiff  ^^  onglnaliT 
should  only  have  the  same  costs  taxed  him  as  are  allowed  on  ^^^i^h^e  full 
a  summary  process,  in  lieu  of  those  usually  taxed  on  an  ®^ 
issue,  tried  in  the  court  of  common  pleas,  by  a  jury  of  the  menti    made 
country,  and  for  that  purpose  quoted  3  WtlU  48.  as  m  other  produce 

.  should  be  ere- 

pomt.  dited   at   Uie 

current  price 
in  the  district. 

This  was  opposed  by  Mr.  Gist^  for  the  plaintiff,  on  the  Jhcr^clSL"! 
flTound  that  the  plaintiff  had  credited  the  defendant  for  cot-  ^    on    the 

^  .  ,     , .  * .  same   daf  or 

ton  and  other  articles  dn  his  books,  but  had  not  carried  out  carried  out  ia 
the  prices  in  money,  so  as  to  reduce  his  demand  below  20^.  books, 
sterling ;  that  these  articles  were  of  uncertain  value,  which 
Vol.  IL  3  J 


I 
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HiU        depended  upon  the  state  of  the  marlRetay  and  mitU  the  94c9C 
wu]^a,     ^cre  made  of  them  and  ao  account  received  of  the  netl  {TOh 
ceeds,  the  sums  could  not  be  carried  out  in  the  books  which 
were  produced^  nor  the  euct  b^Iwce  struck* 

To  this  it  was  replied,  by  Mr.  NaU^  th^t  vpmt  of  4ie  pj^ 
ments  in  the  country,  were  made  to  store*keepers  and  others 
in  the  pubUq  line,  in  com,  cotton^  am)  other  valiMibio  staple 
commodities  of  th^  country,  in  the  course  of  the  y^v  M  Ap 
crops  came  round  ;  and  to  suffer  shop-keepers  and  others 
to  recover  the  amount  of  their  demands  for  goods,  widiout 
deducting  the  payments  made  in  the  produce  of  the  soil, 
would  be  an  actual  fraud,  practised  on  the  agricultural  part 
of  the  community. 

That  it  was  the  duty  of  every  store-keeper,  or  other  pub* 
lie  dealer  or  trader^  to  give  credit  at  the  msml  n)^l!^  prices 
in  the  country  for  all  articles  received  in  payment  from  the 
planter^^  on  the  day  of  delivery,  and  i^ot  ta  U^^vc  the  va^ie 
of  these  articles  open  for  the  purpose  of  g^^in^  ^^<tha(  ^J[^4i^ 
they  pleased  at  a  future  day,  when  the  prices  m\gjiit  be  COU- 
^derably  depressed  in  the  mgrketn  Ths^t  ac^rdi.96  ^  t^is 
rule,  if  the  credits  had  been  given  in  this  case  at  the  cv^jT^ot 
prices  in  the  countr)',  the  plaintiff's  demand  would  hav^ 
been  reduced  to  10/L  the  suin  giytfu  by  the  jury,  wh^ch  in 
only  one  half  of  the  sum  which  might  be  recovered  in  the 
summary  jurisdiction  of  this  court. 

£tf  the  courts  upanimoufljy.  All  cr^its  o^  jfilfW^Vf^ 
^ade  in  the  produce  of  t|[ie  soil  of  the  cowQy,  sliAuliA  b^ 
credited  at  the  current  value  thereof  on  the  dap  of  delive.iy^ 
and  the  value  not  be  left  open  to  be  filled  up  at  a  future  day^ 
unless  there  be  some  contract  to  the  contrary ;  otherwise,  it 
would  be  opening  a  door  fpr  frfiudident  practices  on  the  part 
of  store-keepers  and  coyntry  trader^,  which  it  i^  the  €|uty  qf_ 
this  court  to  prevent  as  much  as  possible* 

That  with  regard  to  cost^,  it  has  often  been  detenninetj^ 
in  our  courts,  that  where  the  plainuff^s  demand  was  ori^ii^«« 
ally  above  20L  but  had  been  reduced  by  payments  (tf  jq^r 
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kind  to  a  less  sum,  he  should -only  receive  the  costs  of  i 

_  t 

summary  process.  But  where  there  are  mutual  subsisting 
dAts  iMr  denranth  betwtren  the  parties,  he  shall  have  his  full 
costs  though  the  demand  be  reduced  below  20/1  sterling ; 
because,  the  plaintiff  when  he  brings  his  suit,  cannot  teU 
whetfiet  the  defendant  will  set  dff  his  demand  or  hot,  as  he 
may  hartre  his  cross  action^  so  that  !ti  sudh  case  he  would 
lose  all  diat  part  df  his  demand  which  exceeded  the  20A 
sterling  ;  and  so  with  respect  to  assigned  notes  or 'demands 
tiegotiat^d  over  to  a  defendatit,  of  trtiich  a  plaintiff  might 
bt  ignorant  aft  the  time  of  bringing  his  action  or  suit.  But^ 
it  is  oilherwise,  hi  cases  xjf  payments  made  by  the  defendant 
to  tfte  plamtiffhtmself ;  they  are  tiot  debts  due  and  owing, 
t/ut  dtschat^gea  pro  tanto^  aad  as  it  appears  in  the  present 
ca96  diat  the  cotton  and  otfier  articles  were  delivered  in  pait 
ffaymentef  defendant's  debt,  their  value  ought  to  have  been 
cf  dRted  pr6  fanto  on  the  days  of  delivery.  The  case  cited 
from  ^  WiM.  48.  is  good  law  and  iti  point  on  this  subject, 
att  also  Strange^  1191. 


Htii 

WillUmt. 


Let  the  rule  be  made  absolute  for  taxing  for  the  plain* 
iCik  Ae  amount  of  the  costs  on  a  sun^mary  process  only,  and 
let  the  defendant  have  his  costs,  all  but  what  he  would  have 
been  compelled  to  pay  in  defending  himiSelf  against  a  sum* 
mary  process,  to  be  deducted  out  of  the  amount  of  th<6 
verdict 


Present,  Grjhke,  Waties,  Johnsok,  TufiZXTAMT  and 

BaSVAKD. 
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<WiMi6ui»     Dahiel  Carpenteii,  guardian  of  sundry  free  negroes^ 

against  Matthew  Coleman. 

Intnsetionto      UPON  a  Diotion  made  to  reverse  a  decision  made  in 
dom  of    ne.  the  circuit  court  at  Camden^  in  a  case  in  nature  of  ravishp 
S^or  ^al  nient  of  ward,  in  order  to  try  the  right  of  certain  negroes  to 
liiSduaio.!'"'  their  freedom,  &c. 
and      forth.       Some  time  after  the  commencement  of  this  action,  while 

coming  on  the  ^ 

trial,  may  be  the  proceedings  were  progressing  towards  a  terminatioui 
time    during  Mr.  Mothews^  the  attorney  of  the  plaintiff,  made  implication 
of  S\e  niit^  to  Judge  Bat,  at  chambers  in  Charleston^  for  an  order  to 
Kood  "^  usage  ^he  sheriff  of  Camden  district,  to  oblige  the  defendant  t» 
^tTme^hLt!ke  ^^^^^  ^^^^9  ^  recognisance  in  the  sum  of  200/.  sterling,  widi 
good  security,  to  produce  the  negroes  at  the  trial,  and  in 
the  mean  time,  to  prevent  them  from  being  ill  treated  or 
abused,  or  carried  out  of  the  state  till  the  right  to  their  free- 
dom could  be  determined,  agreeably  to  the  directions  of  the 
act  of  the  legislature,  in  such  case  provided. 

At  the  next  meeting  of  the  circuit  court  at  Camden^  after 
the  above  order  was  given,  a  motion  Was  made  for  an  order 
of  court  to  rescind  the  said  order  made  at  chambcn,  on  the 
ground,  that  the  order  should  have  been  applied  far  and 
made  before  the  suit  was  commenced,  and  not  afterwards ; 
in  the  same  manner,  that  an  order  for  bail  is  always  made  in 
a  case  of  debt  before  the  writ  is  served  by  the  sherifi^  and 
not  afterwards. 

■ 

The  presiding  Judge  (Ramsay)  accordingly  directed  the 
order  to  be  made,  reversing  the  order  at  chambers. 

This  was  therefore  an  appeal  from  the  decision  made  by 
the  circuit  court  at  Camden^  on  the  ground  that  the  first 
order  at  chambers  was  correct,  and  in  just  conformity  to 
the  directions  of  the  act. 

The  Judges  after  due  consideration,  wer6  aU  of  opinion, 
that  the  order  made  at  chambers  was  properly  made  under 
the  directions  of  the  act,  and  that  such  order  may  be  made 
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at  the  commencement  of  that  suit,  or  at  any  time  during  the 
pendency  thereof^  if  the  guardian  of  the  negroes  claiming 
their  freedom,  should  suspect  that  the  defendapt  will  either 
remove  them  out  of  the  jurisdiction  of  the  court,  or  use 
them  ill ;  but  if  he  is  under  no  such  apprehension,  he  may 
omit  it  enurely  if  he  pleaBes. 


Carpenter 

T. 

Coleman. 


Rule  for  rerersing  die  order  of  the  circuit  court  at  Cam' 
dmy  and  confirming  the  order  at  chambers,  made  abscdute. 

All  the  Judges  present. 


James  Underwood  against  George  Evans. 

TRESPASS  to  try  title  to  land.  Motion  to  set  aside 
nonsuit. 

When  this  cause  was  called  for  trial,  a  Mr.  Duboscy  a 
surveyor,  was  offered  as  a  wimess  to  prove  a  plat  and  re- 
survey  of  the  land  in  question  ;  and  upon  being  asked  whe- 
ther he  was  a  sworn  deputy  under  the  surv)eyor-generaI, 
answered  in  the  negative ;  whereupon, 

Mr.  Falconer^  as  the  attorney  of  defendant,  objected 
to  his  being  sworn,  contending,  that  none  but  regular  sworn 
deputies  under  the  surveyor-general  of  the  state  could  regu- 
larly make  surveys  under  the  rules  of  this  court,  as  no  other 
could  swear  the  chain  carriers, -or  be  known  as  regular  offi- 
cers appointed  by  due  authority.  He  also  observed,  that 
this  was  an  ex  parte  survey,  made  without  due  notice  to  his 
client  of  the  time  when  it  was  to  be  made,  agreeably  to  the 
rule  of  court ;  so  that  the  plat  was  inadmissible  on  both 
these  grounds.  He  said,  that  he  made  this  objection  at  the 
threshold  of  the  pause,  as  it  had  been  determined  that  it  was 
too  late  to  make  the  exception  after  the  surveyors  were 
swoni}  and  the  parties  had  gone  into  the  cause. 


Columbia^ 
1802. 


All  rules  of 
iQrvey  under 
the  authorii^ 
o£tmj  cireuiC 
cour^  are  to 
be  directed  to 
sworn  sarrey- 
ors  under  the 
surveyor-gen- 
cral  only,  as 
no  otliers  sre 
Under  oath  or 
can  swear  the 
chain  carri- 
ers ;  and  o* 
ex  parte  siir- 
Ycy  or  plat 
ciiii  be  re- 
oeived  or  of- 
fered in  evi- 
dence to  a 
jury»  unless 
due  and  rea- 
sonable notio* 
be  given  to 
the  opposite 
party  or  the 
time  of  ma- 
king it,  and  he 
neglect  or  re- 
fuse to  attend, 
which  must  be 
proved  to  tlie 
satisfaction  of 
the  court  be- 
fore it  is  re- 
ceived. 
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Underwood        Mr.  Mothewa^  for  tlie  phkHiff,  coiikl  ttot  dcliy  Ihat  At 
Ryant.       tunrcy  was  an  tx  parte  one,  aBeging,  however,  that  tile  dQN 
fendant  might  have  attended  tF  he  pleased,  aa  he  had  seireid 
days  notke,  but  he  was  not  prepared  to  prove  such  reguhift' 
notice ;  whereupon, 

Mn  Fakoner  moved  for  a  noitotiit,  which  wais  aceoMt 
ingly  ordered  by  the  presiding  Judge  (Ramsat.) 

This  was  therefore  a  motion  to  set  aside  this  noMuit^ 
upon  the  ground  of  its  having  been  irtegulaiiy  ordered  $  hu^ 

The  court  refused  the  motion  unanimously,  being  of 
opinion,  that  all  rules  of  survey  to  be  made  under  the  direc- 
tion of  any  of  the  circuit  courts  in  this  state,  should  be  £- 
reeled  to  sworn  deputies  under  the  surveyor-general ;  as  no 
others  were  under  oath  to  perform  their  duty  iaithfoUy,  and 
no  others  could  swear  the  chain  carriers  to  do  impartial  jua- 
tice  to  the  parties,  imless  in  cases  where  both  parties  agreed 
and  fixed  upon  a  surveyor  themselves,  in  which  case  their 
agreement  would  be  binding,  and  would  form  an  exception 
to  the  general  rule,  as  well  with  respect  to  the  surveyor  as 
to  the  chain  carriers* 

And  with  respect  to  making  ex  parte  surveys,  none  such 
ought  ever  to  be  received  or  offered  in  evidence  to  a  jury, 
unless  in  cases  where  one  of  the  parties  was  ready  to  go  on 
and  make  the  survey  with  his  regular  surveyor,  and  had 
given  the  opposite  party  regular  notice  of  such  his  intention, 
a  reasonable  time  before  such  survey  was  to  be  made. 
Then,  if  the  party  so  notified,  refuses  or  neglects  u>  attend 
with  his  surveyor,  the  party  ready  and  desirous  of  making 
the  survey,  may  go  on  and  make  his  survey,  which  may  be 
received  in  evidence  upon  the  party's  proving  the  due  and 
regular  nodce,  and  the  neglect  or  refusal  of  the  opposite 
party  to  attend. 


Rule  for  setting  aside  the  nonsuit  discharged^  as  it  wp^ 
peared  to  have  been  regularly  ordered* 

All  the  Judges  present. 
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Nexlson  against  Emerson* 


CoUaabiOm 
1802. 


SLANDER.    Verdict  fcM*  plaintifr.     Motion  ia  arrest  Iq  sUnder,  if 

r    .    J .  KMne    ooants 

Pt   jUdgm^t*  Jnthcdeclara. 

Mr.  Bkmdingy  to  support  of  this  motion,  sUted,  that  the  ^Sd  oth^if^ 
plsuntiff^s  declaration  contained  three  counts ;  one  for  calling  ^^'>;*  f^"^ 
the  plaintiff  a  hog  thi^^  another  for  calling  him  a  damned  snpport    tiie 
hog  thiefy  and  a  diird  for  calling  him  a  forsworn  rascaL 
That  the  last  words  were  not  actionable,  being  mere  words 
of  heat  and  passion,  and  as  the  jury  had  found  a  general 
yerdictt  without  distinguishing  on  which  of  the  counts  they 
jbunded  it,  the  court  could  not  say  on  which  of  them  the 
judgment  should  be  entered  up  ;  and,  therefore,  for  this 
defect  or  irregularity,  be  prayed  that  t^  judgment  niight 
h^  arre$tp4» 

The  ^OiirU  without  further  argument,  disihissed  the  rule 
UfQ^  the  authority  of  Neal  and  Lexvis^s  case,  tried  in  Charles^ 
tou^  in  1798,  where  it  was  determined^  that  if  any  one 
mwt  in  a  declaration  for  slander  was  good,  it  was  sufficient 
10  fouDd  ^  judgment  on  upon  a  general  find»g. 

little  dtschar^di^ 
^1  the  Ju()ges  preseilt' 
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Cohtmbiot .  '    Joseph  Hort  against  Elijah  Jones* 

In  oHer  to  VERDICT  for  plaintiff.  Motion  for  a  new  trial. 
!om^  *guod  ^  ^'^  .<^*M9  it  was  aUeged  as  a  ground  for  this  modoo^ 
r^^^^?"^  that  the  defendant  was  hurried  on  to  trial  by  surprise,  when 
M  reMoni  to  he  was  not  ready ;  and  that  after  an  agreement  between 
HeUTtDg  et-  him  and  the  plaintiff,  that  the  cause  should  not  be  hurried 
tho  wM  rea-  or  pressed  on  to  trial,  till  both  parties  were  ready.  But  it 
roent  "noT^  vas  admitted,  that  none  of  the  affidavits  stating  these  facts 
J|i2J  ^rnitil  ^^  ^^^°  offered  or  submitted  to  the  circuit  court  as  grounds  ^ 
^^  ^Ms  ^^^  putting  off  the  trial,  but  all  made  since  as  grtmnda  for 
not  ft  sufficient  ^^  motion  for  a  new  trial. 

reason  for  de- 
Uy,      M     it 

«h!a  one  of  The  court  observed,  that  they  had  gone  quite  far  enough 
^ver  bTreL  ^^  ^^^  ^^^^  ^^  Dougloss  and  Frizzk^  in  which  case,  how- 
^e  tMi  CMC,  ever,  the  plaintiff  had  sworn,  that  he  was  prevented  from 
^'"^-  attending  court  in  time  by  unavoidable  accident,  which  was 

not  denied,  and  that  his  witnesses  were  also  prevented  by 
accident.  In  the  present  case,  however,  nodiing  appeared 
or  was  assigned  as  a  reason  for  the  defendant's  not  being 
ready  for  trial,  or  for  preventing  the  attendance  of  his  wit- 
nesses, but  an  agreement  that  the  cause  should  not  be 
hurried  or  pressed  on  till  both  parties  were  ready.  This, 
they  observed,  was  an  agreement,  which  trifled  with  the 
rules  and  justice  of  the  court,  as  it  was  easy  to  see,  that  an 
artful  designing  man  might  turn  such  an  agreement  into  a 
pretext  for  delay  as  long  as  he  pleased,  as  peradventure  he 
never  might  be  ready. 

Rule  for  a  new  trial  dismissed. 
AU  the  Judges  present. 
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David  Hopkins  against  Allan  De  Graffenreid.         Columbia, 

TRESPASS  to  tty  title  to  land.    Motion  to  set  aside 
nonsuit. 

This  was  a  case  from  the  former  district  of  Pinckney^  in 
which  there  had  been  a  former  nonsuit  on  account  of  the 
plaintiiTs  failure  in  proving  a  deed  ;  (see  that  case,  ante^ 
1870  ^'^  ^°  ^^^  second  trial  after  the  former  nonsuit  was 
set  aside,  the  plaintiiF  was  nonsuited  a  second  time  for  not 
producing  the  ji.  fa*  by  virtue  of  which  the  sheriff  of  Old 
Camden  district,  had  sold  the  premises  in  question  to  the 
plaintiff.  The  Judge  (Grimke)  who  presided  when  this 
second  trial  came  on,  was  of  opinion,  that  thcji.fa.  was  an 
essential  link  in  the  chain  of  title  to  shew  the  sherifTs  au^ 
thority  for  selling ;  and  as  that  was  not  produced,  or  its  loss 
satisfactorily  accounted  for,  he  directed  a  second  nonsuit. 

This,  therefore,  was  a  motion  to  set  aside  this  second 
nonsuit,  ' 

Mr.  Smithy  for  the  motion,  took  two  grounds  ;  1st.  lliat 
the  presiding  Judge  ordered  this  nonsuit  without  the  con- 
sent of  the  plaintiff  in  the  action,  who  was  willing  to  risk  his 
case  with  the  jury  ;  and,  2dly.  That  the  execution,  ox  fi.fa* 
was  not  essentially  necessary  to  be  shewn  on  a  trial  for 
lands,  where  a  title  depends  on  a  sheriff's  deed  or  con- 
veyance. 

Upon  the  first  ground,  he  contended,  that  when  a  jury  is 

once  sworn  upon  a  cause  and  charged  with  the  evidence,  1  ij,^  j^^. 

the  judge  cannot  discharge  them  from  that  cause  till  they  ^^^^^'^^ 

give  their  verdict  without  the  plaintiff's  consent*     That  if 

the  plaintiff  thought  proper  to  risk  his  cause  to  a  jury  upon 

such  evidence  as  he  could  procure,  or  such  as  he  thought 

would  bear  him  out  in  his  case,  a  judge  should  not  step  in 

between  him  and  the  jury  and  prevent  them  from  giving  in 

their  verdict ;  nor  can  a  judge  regularly  order  the  plaintiff 

to  be  nonsU&ted  against  his  will  and  consent,  so  as  to  deprive 
Vol.  a  SK 
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Hopkioi      him  by  such  order  of  the  benefit  of  the  inestimable  trial  bjr 
De  Oiiffcii-    a  jury  of  the  country.    2  Durnford  aru(JEasty  275.  281# 
reid.  2dly.  In  respect  to  the  ^.  /a.  he  aaid,  it  was  not  essen- 

tially necessary  to  be  produced  on  the  trial,  where  the  title 
depends  upon  a  sheriff's  deed.  It  is  the  judgment  that 
binds  the  lands  of  a  defendant  and  makes  them  KaUe  kit 
the  debt  of  the  plaintiff;  an  exemplification  of  which  was 
produced  on  the  trial.  This  proved  that  the  lands  m  que^ 
tion  were  bound  for  the  satisfaction  of  the  judgment ;  the 
execution  afterwards,  was  no  more  than  the  mandatory  of 
the  court,  commanding  the  sheriff  to  give  the  plaintiff  the 
fruits  of  his  judgment,  by  selling  the  land  and  raising  the 
money  to  be  paid  aver  to  the  plaintiff.  This  was  only  the 
sheriff's  warrant  for  his  proceedings,  and  a  Aona  ^d!f  pur- 
chaser had  nothing  to  do  with  it.  That  a  sheriff  was  a 
public  oSicer  of  great  trust  and  confidence,  entrusted  with 
the  final  execution  of  the  law,  and  therefore  the  law  would 
always  presume  strongly  in  his  favour,  or  in  the  regularity 
of  his  proceedings,  until  the  contrary  was  made  to  appear. 
In  the  .deed  offered  in  evidence,  the  sheriff  had  recited  the 
suit  and  judgment,  and  referred  to  them  on  record  as  the 
foundation  of  all  the  proceedings,  and  the  right  of  the  plain- 
tiff in  this  suit.  He  then  recited  the  execution  or  Ji.fiU  and 
levy  on  the  lands ;  next  the  advertising,  and  sale  to  the 
plaintiff,  as  the  highest  bidder.  Why  atop  at  the  executiom 
and  require  its  production  ?  Why  not  call  for  proof  of  the 
levy,  the  advertising  and  sale  to  the  purchaser  ?  They  are 
all  as  essentially  necessary  as  the  execution  itself ;  but  this 
would  be  going  too  far,  and  would  look  too  much  like  ma* 
king  trifling  objections  without  weight  or  substance.  The 
answer  to  all  these  objections,  however,  and  the  truth  iflt» 
that  they  are  all  the  necessary  concomitants  and  attendants 
en  such  kind  of  legal  transactions,  without  which  the  plain- 
liff  in  an  action  never  could  gain  the  fruits  and  ends  of  his 
aii^it;  and,  thetefore,  the  law  rejects  all  these  little  niceties 
as  un  worth)  of  its  notice,  and  will  presume  in  favour  of 
such  important  rights,  and  also  in  favour  of  an  officer  df 
«ttch  high  trust,  that  aU  has  been  done  which  ought  tii>  haip^ 


rm 
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hcfoi  done ;  and  these  »re  not  li^t  presumptions,  founded      Hopkins 
i>n  trlviid  circumaitanc'es,  but  strong  presumptions  ariring '  ^^  GrnfTen- 
from  the  nature  and  course  of  proceedings  by  execntive 
4iAcer«.     BeeideB,  be  further  observed,  that  it  was  well 
\  kno)f  n  both  to  the  bench  and  the  bar,  that  a  sheriff  in  the 
execution  of  his  duty,  is  very  often  obliged  to  make  partial 
sales  of  lands  where  a  defendant  has  a  number  of  tracts, 
OQ^  to  A.  and  another  to  Bm  and  so  on  to  others  again,  and 
stiH  the  proceeds  may  not  be  sufficient  to  pay  off  the  amount 
of  the  plaintiff's  judgment.     Now,  how  is  it  possible  in 
such  a  case,  that  any  one  of  tiie  purchasers  can  get  posses* 
dion  of  the  execution  under  which  these  partiiil  sales  were 
.made^  It  is  therefore  most  evident,  that  the  execution 
makes  no  .part  of  the  purchaser's  title  under  a  sheriff 's:deed, 
DOT  can  any  purchaser  compel  a  sheriff  to  deliver- it  over  to 
him  j  on  the  contrary,  the  sheriff  is  bound  in  duty  to  return 
jail  such  executions  into  the  court  from  which  they  issued, 
in  «ord^  that  the  court  may  see  how  much  of  the  judgment 
is  satisfied  and  paid  over  to  the  plaintiff,  and  how  much  is 
still  due  in  cases  where  further  proceedings  may  be  neces* 
.aary.«     But,  he  said,  it  was  notorious  that  the  sheriffs  and 
Atir  deputies  had  been  very  remiss  in  returning  executions 
Into  court.     It  was  one  of  the  great  evils  complained  of  in 
this  country  previous  to  the  act  of  1791.     Hundreds  of 
executions  have  either  been  kept  back,  lost  or  mislaid  in  the 
.course  of  this  irregularity,  that  cannot  possibly  be  produced 
jQr  accounted  for  by  innocent  purchasers.    1  o  call  in  ques- 
tion, therefore,  the  rights  of  parties  to  lands  fairly  pur* 
chased  at  sheriffs'  sales  for  the  want  of  the  execiuioi^, 
under  all  these  circumstances,  would  be  the  height  of  injus- 
t^e,  and  would  jeopardize  the  greatest  part  pf  the  titles  to 
Jands  in  Carolina j  purchased  at  said  sales. 

Mr.  Nottj  in  reply,  urged  that  the  execution  should  be 

produced,  as  probably  it  might  appear  that  the  debt  had 

been  sa^siied.     If  so,  then  the  sheriff  had  no  right  to  sell. 

At  all.  events,  it  should  be  .produced  to  shew  the  sheriff'/i 

.anthority  tp  seixe  and  a^^  and  that  the  ^ale  was  made  in 


rvid. 
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Hopkiat  pursuance  of  that  authority,  and  whUe  the  execudon  was  io 
0e  G^fTen-  ^^^^  foTcc  ;  for  if  the  sale  was  made  after  the  active  energy 
of  the  execution  had  ceased,  the  sal»  would  be  lUegaL  He 
quoted  the  case  of  BuUoci  and  Thompson^  at  NintfyJix, 
where  he  said,  he  understood  it  had  been  determihed,  diat 
the  execution  should  be  produced,  and  a  sheriflTs  deed  had 
been  rejected  on  account  of  its  non-production. 

On  the  other  point  respecting  the  nonsuit,  he  observed, 
that  it  was  the  province  of  the  judges  to  determine  the  law^ 
and  juries  the  facts.  That  if  it  appeared  to  a  judge  that  n» 
legal  evidence  was  offered  to  support  a  suit,  or,  as  in  the 
present  case,  the  plaintiff's  tide,  of  which  the  judge  only 
was  competent  to  determine,  it  was  his  duty  to  (Urect  a  non- 
suit ;  for,  it  would  be  a  nugatory  act  to  send  a  case  to~  a 
jury,  where  there  was  no  legal  evidence  to  support  it ;  and 
whatever  the  old  practice  might  have  been  in  England,  of 
'  the  judges  not  ordering  a  nonsuit  without  consent  of  the 
plaintiff,  when  they  discovered  a  defect  of  evidence,  it  was 
neither  founded  in  good  sense  nor  sound  reason ;  and  mo- 
dern adjudications  have  determined  otherwise*  In  tins 
country  it  is  invariably  the  practice  for  the  judges,  in  aB 
cases,  to  exercise  that  discretionary  power  which  the  law 
has  vested  in  them,  wherever  they  have  discovered  a  de^ 
feet  of  evidence  to  support  the  plaintiif 's  claim. 

Falconer,  on  the  part  of  the  defendant,  supported  Mr. 
Nott,  and  argued,  that  whatever  might  have  been  the  cod- 
duct  of  sheriffs  hitherto,  in  not  returning  executions  into 
the  clerks'  offices,  it  should  not  prejudice  the  citizens,  whose 
rights  were  to  be  caUed  into  question  by  sheriffs'  sale&r  The 
sheriff's  authority  to  sell  ought  to  be  shewn,  by  which  he 
was  to  devest  a  defendant  of  his  landed  property,  and  trans- 
fer it  to  another.  Nothing;  should  be  Ith  to  presumption  or 
intendment,  which  went  to  deprive  a  man  of  his  freehold 
and  inheritance.  There  were  few  or  no  cases  in  the  English 
reporters  to  aid  us  in  a  case  of  this  kind,  as  landed  estates 
could  only  be  extended  for  debt  in  that  country.  Ouri 
country  must,  therefore,  resort  to  principles  to  bear  them 
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out  in  their  decisioiis  here,  and  where  no  power  is  shewn  to      Hopkins 
seO,  none  is  to  be  presumed.  De  QrnfTeik- 

reid. 

The  majority  of  the  Judges,  in  this  case,  after  due  c6n- 
sideration,  were  of  opinion,  that  the  nonsuit  ought  to  be  set  . 
aside,  and  the  cause  once  more  reinstated  on  the  docket  for 
trial,  on  the  second  ground  taken  in  support  of  this  mo- 
tion. 

On  the  first  ground,  however,  they  concurred  in  opinion 
with  the  other  judges,  in  principle,  that  on  a  trial  before  a 
jury,  wherever  it  appears  that  the  evidence  is  insufficient  to 
make  out  the  plaintifTs  case,  or  where  there  is  a  total  failure 
of  proof  necessary  for  that  purpose,  it  is  the  duty  of  the 
judge  to  order  a  nonsuit,  whether  the  plaintiiF  consent  or 
not,  because  there  can  be  nothing  to  send  to  the  jury  to 
found  their  verdict  upon,  and,  consequendy,  any  verdict  they 
could  give  would  be  a  nugatory  act*  I'hat  this  point  hUd 
been  determined  in  the  case  of  Brown  and  Frosty  after  so-  Seetheeat« 
lemn  argument,  in  Charlesioriy  in  1798,  and  it  had  been  the  Fro€tl(m^^\i, 
invariable  practice  both  before  and  since.  ^^' 

On  the  second  ground,  with  respect  to  the. production  of 
the  writ  oiji.fa.  on  the  trial  of  an  issue,  where  the  plaintifTs 
title  to  lands  depends  upon  a  sheriff 's  deed,  they  were  of 
opinion  that  it  was  not  necessary  to  produce  it.  That  these 
sales  being  made  by  operation  of  law,  and  by  a  puUic  offi« 
cer,  entrusted  with  the  execution  of  the  IjIW,  duly  appointed 
and  sworn  for  that  purpose^  the  same  degree  of  faith  and 
credit  is  due  to  his  deed,  under  hand  and  seal,  as  could  or 
<Hight  to  be  given  to  any  return  on  the  back  of  an  execution, 
if  it  had  been  pitxfaiced,  for  the  one  act  is  as  much  the  ace 
•f  the  sheriff,  and  as  much  within  the  Ibe  of  his  official 
duty,  as  the  other ;  and  they  are  equally  entitled  to  credit 
in  thcf  eye  of  the  law* 

In  private  transactions,  where  men  act  as  agents  or  at« 

tomeya  for  each  odier,  inpursusuice  of  private  powers,  their 

«  authority  must  be  shewn,  and  nothing  is  to  be  pranuned 

in  such  cases  but  what  is  proved.    Whereas,  in  the  exep^^ 

tkm  of  the  law,  and  ia  pursuance  of  i|  public  authority^ 
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Hopkins  founded  on  the  proceedings  of  die  courts  of  justice,  every 
Dtt  Gralbii-  di^ng  Concomitant  with  the  execution  of  a  public  trust  bf 
'*^'  the  officers  of  justice  is  to  be  presumed  in  their  fiivour,  until 
inregulariues  or  violations  of  their  du^  are  shewn  ;  espe- 
cially after  a  lapse  of  years,  when  it  would  be  as  difficult  to 
diew  that  every  punctilio  of  the  law  was  complied  with  in 
making  a  sheriflF's  sale,  as  it  would  be  to  shew  that  all  the 
requisites  of  the  rules  and  practice  of  the  court  had  been 
complied  with  before  the  judgment  was  entered  up. 

The  recitals  in  a  sheriff's  deed,  under  his  hand  and  seal, 
ought  to  be  received  as  an  official  return  of  his  proceedings 
in  the  final  completion  of  the  suit,  as  much  as  his  return  to 
any  part  of  the  proceedings  in  the  cause,  from  the  service 
of  the  first  process  down  to  his  giving  the  plaintiff  the  fruits 
of  his  judgment ;  and  the  law  will  not  presume  that  the 
sheriff  has  done  wrong,  or  certified  what  is  not  true.  An« 
odier  strong  reason  why  great  faith  and  credit  oug^t  to  be 
^ven  tQ  ao  high  and  confidential  an  officer  of  justice,  is,  that 
it  very  frequently  h^pens  that  partial  sales  are  made  under 
the  same  execudon,  and  that  several  separate  tracts  of  land 
ane  sold  to  different  persons*  It  is,  therefore,  impossible 
that  each  purchaser  can  have  the  execution  delivered  over 
to  him*  This  circumstance  is  a  strong  proof  that  the  law 
never  intended  nor  contemplated  that  the  execution  or  p^fa* 
under  which  lands  wei^  sold,  should  be  delivered  to  the 
purchaser,  or  make  any  part  of  his  title*  On  the  contrary, 
the  law  requires  that  the  execution  should  be  retMmed  into 
the  prothonotary's  office  by  the  sheriff,  thit  ihe  coiMt  might 
see  that  justice  was  done  the  plaintiff  in  the  aotiDQ ;  and  if 
need  should  require,  that  further  process  might  be  awarded 
for  that  purpose,  if  the  plaintiff  was  not  fuUy  satisfied*  b  is 
evident,  therefore,  that  dus  writ  is  under  the  power  of  the 
sheriff,  until  this  final  return  is  made*  A  bona  fide  purcha* 
ser  has  no  contrcd  over  it ;  and  it  would  be  ui^ust  if  he 
should  sufiier  for  any  neglect  or  omission  of  dke^heriff,  after 
he  had  fairly  and  honesdy  paid  away  the  purchase-mooey, 
and  obtmned  his  deed. 

3 
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It  h  a  notorious  ftct,  however,  that  the  sheriffs  of  this  Hopkhu 
country,  and  their  deputies,  were  very  negligent  in  making  De  Gnffe^- 
returns  to  executions,  in  many  parts  of  the  country,  after  ^^^' 
the  revolution  ;  and  many  of  them  still  are  so,  notwith- 
standing the  act  of  1791,  which  was  intended,  among  other 
things,  to  guard  against  that  inconvenience*  To  make  their 
misconduct  or  irregularities  th^  ground  of  shaking  the  titles 
of  those  dtizens  who  hold  lands  under  sheriffs'  deeds,  would 
be  etstremely  injuriovs  to  a  large  portion  of  the  citizens  of 
this  country^  and  subversive  of  the  ends  of  justice. 

The  case  of  BuUock  and  Thompatm^^  quoted  in  the  course 
of  the  argument,  did  not  turn  on  the  production  or  non* 
production  of  the  fi*fo^  under  which  the  land  was  supposed 
to  have  been  sold,  but  on  the  want  of  an  exempUfiQation  of 
a  judgment,  wtuch  it  was  alleged  had  been  obtained,  and 
which,  consequently,  bound  the  lands  then  in  question ;  and 
it  was  upon  that  ground  that  the  sheriff's  deed,  which  was 
then  oflfered  in  evidence,  was  rejected,  as  there  was  noi;hing    See  tiieetM 
before,  the  coigt  to  evince  a  judgment  or  any  subsequent  pro*  Ti£^wl  ^' 
ceedings*    There  was  nothing  in  that  case  which  had  any  Sifei'tSau!*' 
application  to  the  one  now  under  consideration* 

Mr.  Justice  Watiss  dissented  from  thb  opinion  of  tha 
majority  of  the  judges,  and  agreed  with  the  presiding  judge 
on  the  trial,  (Grimke,)  that  the  fi*fa*  was  an  indispensable 
requisite  in  the  chain  of  title  under  a  sheriff's  deed,  and  that 
it  should  be  produced,  or  its  loss  satis&ctorily  accounted 
for ;  andy  therefore,  that  the  nonsuit  was  very  regularly  and 
properly  ordered* 

Rule  for  setting  aside  the  nonsuit,  and  reinstatmg  the 
cause  on  the  docket  a  second  time,  made  absolute* 

Present,  Grimkx,  Waties,  Bay,  Johnson,  TaEzsvAir^ 
and  BuvAao* 
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Cchmbla,    William  Dickson,  surviving  Executor  of  Jobh  Di«Ki> 

SON,  deceased,  agaimt  Joseph  Bates. 

Where  all  the      TRESPASS  to  try  tides  to  land  in  Pendleton  district. 

viliiesses  to  a  . 

trill  are  lega-  Motion  to  Set  aside  nonsuit* 

toukeabene-  l^^s  case  tomed  in  a  great  degree  upon  the  will  of  the 
nmieri^S^ne  tcstatof,  J.  Dicistm,  deceased,  bat  aU  the  witnesses  to  the 
of  them  can  be  exccution  of  It  wcrc  legatees,  and  were  to  take  a  beneficiary 

peniiittcd    to  o  ^  .... 

pi-ove  it,  un-  interest  under  it.  In  support  of  the  plaintiiF's  tide,  it  was 
isgivenbythe  Urged,  that  one  of  the  legatees  at  least  ought  to  be  permit- 
o<lered  «•  Uie  ^^  ^^  provc  the  execuuon  of  the  will,  from  the  necessity  of 
^*^Ma.  1^  ^^^^^  ^  without  it  a  manifest  injury  would  be  done  to 

the  plaintiff  in  this  action*    But  the  presiding  judge  would 

not  permit  either  of  thein  to  be  sworn. 

The  defendant,  therefore,  moved  for,  ud  the  court  order* 

ed«  a  nonsuit*    This  was,  therefore,  a  motion  to  set  aside 

the  nonsuit. 

But  the  Judges  refused  the  motion,  observing,  that  the 
decision  in  the  circuit  court  was  correct,  tmless  one  of  the 
«  witnesses  had  released  his  interest ;  then  he  might  have 

been  a  competent  witness,  but  not  otherwise. 

Rule  to  set  aside  the  nonsuit  discharged. 
All  the  Judges  present. 
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Hawkins  afrcunst  Hall  and  others*  Columbia^ 

°  1802. 


UPON  a  claim  of  dower*     Motion  to  reverse  the  order     Where  die 

.         .  .  .J       .  .  Txi.  •        coinraisaion- 

of  the  Circuit  court,  setting  aside  the  return  of  the  commis-  ers  in  a  writ 

o  of  dtiwer   as- 

sioners,  &c.  ^\^  to  »  wi- 

In  this  case  the  commissioners  made  a  very  uncertain  re-  {Jy^^J^rule  ot* 

turn  to  the  writ  of  dower  issued  to  them,  and  it  was  appa-  ''^^  ;"f  ^^  *\"" 

'  ^  '^*^       titled   lo,  tlie 

rent  that  they  had  oriven  the  widow  more  than  one  third  of  proceedings 

.  .  1     .  ought    to    he 

the  land  she  was  entitled  to,  according  to  their  own  calcula-  set  aside  for 
tion,  to  the  injury  of  the  heirs  and  others  clai^ng  the  resi-  lari'ty.  "^ 
due  ;  upon  which  the  presiding  judge  directed  all  the  pro- 
ceedings to  be  quashed,  upoiF«(he  ground  of  this  irregu- 
larity. 

This  was  a  modon  to  rescind  the  order  of  the  circuit 
court,  and  to  confirm  the  return* 


But  the  Gmrt  refused  the  motion,  observing,  that  when- 
ever it  appeared  from  the  return  of  the  commissioners  them- 
selves that  they  had  given  a  widow  more  than  she  was  enti- 
tled to,  the  proceedings  ought  to  be  set  aside  ;  for  although 
the  claim  of  a  widow's  dower  is  highly  favoured  in  law,  yet 
there  are  other  parties  whose  interests  ought  to  be  protected 
by  the  courts  of  justice* 

Rule  dismissed. 

All  the  Judges  present* 


Vol..  n.  3  h 
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Cohtmbia,  ThOMAS  SumPTER  agCUUSt  WiLLIAM  MuRR£LL. 

Where  wrU-      MOTION  to  reverse  the  order  of  the  circuit  court  at 
gfaiity  of  mis-  Sumter  district,  connrmmg  an  award. 
have"co*ium?^      The  ground  upon  which  the  counsel,  Mr.  Mathis^  rested 
mfstake  ^The  *^*'  motion,  was,  that  the  arbitrators  had  inade  a  great  mi»- 
opSnanawMrS^  take  in  diis  casc,  by  not  giving  defends^nt  credit  for  a  family 
^"'  ies  **th^*'  ^^  i^cgroes  sold  to  the  plaintiff,  of  the  value  of  17^L  sterling, 
decision.         which  mistake  was  a  sufficient  ground  for  setting  aside  the 
award  in  this  case,  and  had  been  urged  in  the  circuit  court 
against  the  motion  which  was  made  to  confirm  the  award, 
but  he  was  overruled  in  his  objection.     The  presiding  judge 
reported,  that  a  certificate  was  produced  from  the  arbitra- 
tors, that  they  had  been  of  opinion  when  they  were  invesli- 
gating  the  accounts  between  the  parties,  that  the  negroes  in 
question  had  been  given  by  Mr.  Murrell  to  the  plaintiff  in 
payment  for  land  purchased  of  him,  and,  therefore,  did  not 
form  an  item  in  the  accounts  fpr  ^eir  consideration. 

The  Judges,  after  considering  this  case,  were  of  opinion, 
that  if  so  great  a  mistake  as  that  stated  by  the  defendant's 
counsel  had  really  been  committed  by  the  arbitrators,  it  would 
^  have  been  a  very  reasonable  ^und  for  setting  aside  the 

award  ;  but  the  reason  assigned  by  the  arbitrators,  shews 
that  they  had  taken  the  value  of  the  negroes  into  considera- 
tion, and  had  been  of  opinio^,  that  they  had  been  given  in 
payment  of  a  land  purchase  which  did  not  come  before 
them,  and  which  sufficiently  removes  the  impression  as  to 
the  alleged  fact  of  its  beipg  a  mistake  or  ^n  omissiop  on  the 
part  of  the  arbitrators. 

That  the  court  had  on  repeated  occasions  set  their  faces 
against  the  opening  of  awards,  unless  for  misconduct  on  the 
part  of  the  referees,  or  for  some  palpable  mistake  or  omis* 
sion,  which  did  not  appear  in  the  present^ase.  They  were 
judges  and  juries  of  the  parties'  own  choosing,  and  therefore 
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it  was  both  reasonable  and  just,  that  they  should  be  bound  Sumpter 
by  their  decisions,  and  that  these  should  not  lightly  be  set  Mamii. 
aside. 

Rttle  for  reversing  the  decision  of  the  circuit  court  dis- 
tnissed. 

All  the  Judges  present* 


The  State  against  Adah  Fowler  Brisbane. 


1808. 


MOTION  in  arrest  of  judgment  on  a  conviction  at     where  Hme 
Camden^  upon  an  indictment  for  an  assault*  ^  f^'^  %^ 

the  eaption  of 
an  indictment 

Mr.  FakoneTy  in  support  of  the  motion,  stated  that  the  with  mffieient 

1  •.  .    V  ,  .       t_      eertjuiity  to  a 

ground  upon  which  he  meant  to  rely,  was  an  error  m  the  common  in* 
caption  of  the  indictment,  as  it  did  not  state  that  the  court  subUetie*  iSd 
was  held  at  Kerahaw  court-house^  agreeably  to  the  direc-  be^^dUrc^tfd^ 
tions  of  the  act  of  the  legislature,  creating  a  district  court  ^\^  ^|,  ^^^y^w^ 
in  the  former  county  of  Kershaw.     And,  therefore,  he  prosecutions 

"^    ^  ,  '  'on  the  part  of 

contended,  that  the  caption  did  not  state  that  the  court  was  the  sute* 
held  in  the  place  appointed  by  law,  but  in  some  other  place'  dant  or  pri- 
not  designated  by  the  act  for  that  purpose ;  and,  consequendy,  ^tneMet,'l^s 
that  the  convicdon  was  irregular,  so  that  no  judgment  ought  ^^jjld^'to  5»c 
to  be  entered  up  on  it.     He  laid  it  down  as  strict  law,  that  •»'  ^^y^  ^ 

.  ,  the   pnvilejje  . 

if  an  act  of  parliament  appoint  a  place  for  holding  a  courts,  of  condudins 

every  caption  of  an  indictment  ought  to  shew  that  the  court  to  *Uie  jury, 

was  held  at  such  identical  place^  and  no  where  else  ;  other-  Tn^g'^thc'^^fbrl 

wise,  it  is   insufficient  and  faulty.    Dyer,  135.    2  Haw^  S''^£^*^S! 

kins  J  255.  t^arj. 


The  Solicitor^  in  reply,  observed,  that  the  prmcipal  object 
of  every  caption  to  an  indictment,  was  to  shew  the  time 
and  place  where  the  court  is  held ;  that  it  might  clearly  ap- 
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The  State  pear  that  the  court  was  held  at  the  time  mentioned  and 
Bii^uaoe.  prescribed*  by  law,  and  that  the  place  was  within  the  jurist 
diction  of  the  court.  If  this  be  done  with  sufficient  cer* 
tainty,  it  is  all  that  the  law  requires,  lliat  the  time  and 
place  wc:re  sufficiently  sef  forth  in  the  present  indictment, 
would  evidently  appear  on  a  bare  perusal  of  it;  there  was  no 
objection  taken,  he  said,  to  the  time^  only  to  the  place* 

The  indictment,  he  said,  was  in  the  usual  and  common 
form,  and  headed  in  the  accustomed  style,  **  State  of  South 
**  Carolina.'''*  '*  Kershccw  district.^'*  It  then  proceeds  to  state, 
that  a  court  of  general  sessions  of  the  peace,  oyer  and  ter- 
miner, &c.  was  held  at  the  court-house  of  the  said  district^ 
&c.  This,  he  contended,  was  so  descriptive  of  the  place 
where  the  court  was  held,  that  the  mind  of  man  could  not 
possibly  be  mistaken  in  it,  or  suppose  it  was  held  in  any 
other  pl^ce  than  in  Kershaw  court-house-  There  is  no  am* 
biguity  or  uncertainty  in  it;  it  is  as  descriptive  of  the  place 
as  language  can  possibly  make  it.  As  to  the  nicety  and 
eiactness  laid  down  in  some  of  the  old  antiquated  English 
reporters,  it  was  a  disgrace  to  the  law  at  this  enlightened 
period,  and  has  justly  brought  down  a  reproach  upon  it. 
A  sufficient  degree  of  certainty  to  shew  the  time  and  place  is 
-  all  that  the  law  require^s,  and  that  is  well  laid  in  the  caption 
.    of  the  indictment  under  consideration* 

The  Judges  held,  that  tbe  objection  taken  on  the  present 

,  occasion  was  a  frivolous  one,  and  unsupported  by  law  or 

; common  sense.     Time  and  place  were  as  well  set  forth  in 

the  indictment  under  consideration  as  they  possibly  could  be, 

and  in  language  more  appropriate  and  law-like  than  the  act 

itself. 

Rule  for  arresting  the  judgment  was  dismissed. 

There  was,  however,  another  ground  taken  which  did  not 
relate  to  the  n^erits  of  this  case,  and  is  only  worthy  of  notice 
as  It  tends  to  settle  a  point  of  practice  for  the  regulation  of 
the  b^u:  in  future  :  it  was  this*    The  counsel  for  the  defend- 
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ant  stated,  that  he  had  called  no  witnesses  on  the  trjial  at  The  Sute 
Camden^  and  therefore  claimed  the  privilege  of  concluding  Brisbane. 
the  arguments  to  the  jur}'  which  had  been  refused  him* 
He  said,  \it  had  claimed  this  as  a  right  on  behalf  of  his 
client,  not  so  much  on  account  of  any  great  l)enefit  he  was 
to  derive  from  it  in^this  case,  as  to  have  the  point  setUedas 
a  rule  hereafter*  He  admitted,  that  it  had  been  formerly 
the  practice,  to  allow  the  Attcrmy-General,  and  Solicitors^  in 
all  public  prosecutions  on  the  part  of  the  state,  the  privilege 
of  opening  and  concluding  the  arguments  in  every  case  ad- 
dressed to  the  jury.  This,  he  said,  was  a  partiality  shewn 
to  the  public  officers  of  the  state,  which  injustice  they  were 
not  entitled  to.  It  was  a  relict  of  the  kingly  prerogative, 
which  he  hoped  to  see  abolished  in  this  country,  and  a  prac- 
tice more  agreeable  to  the  rights  of  freemen  introduced. 
The  state,  he  observed,  was  a  body  politic,  formed  by  uni- 
versal consent  for  the  protection  and  defence  of  the  rights  of 
the  citizen.  These  rights,  he  said,  were  of  primary  consi- 
deration, and  should  be  put  upon  the  same  footing  with  those 
of  the  body  politic,  so  as  to  make  them  perfectly  reciprocal. 
In  civil  cases  they  were  so,  for  it  was  a  rule  in  the  court  of 
common  pleas,  in  all  cases  where  a  defendant  calls  no  wit- 
nesses, that  he  should  be  entitled  to  the  last  word,  or  the 
privilege  of  last  addressing  the  jury  ;  and  the  same  rule 
ought  to  prevail  in  a  criminal  court ;  indeed,  he  thought  it 
much  stronger  in  a  criminal  case,  inasmuch  as  a  man's  life 
and  liberty  were  much  dearer  to  him  than  property. 

The  Solicitor  did  not  appear  to  be  very  solicitous  about 
this  point,  as  he  conceived  the  ends  of  justice  in  no  wise 
concerned  in  it.  He  had  found  the  practice  as  had  been 
stated  by  his  opponent,  when  he  came  into  office,  and  as  far 
as  he  was  concerned,  he  was  perfectly  willing  to  submit  it 
to  the  court,  to  make  any  rule  upon  the  subject  which  might 
be  most  convenient  or  consonant  with  justice. 

The  Judges,  after  consultation  on  this  fast  point,  observed, 
that  they  considered  the  rights  of  the  citizen  upon  a  perfect 
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The  Sute 

▼. 
Brisbane. 
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equality  with  those  of  the  state,  and  they  saw  no  good 
reason,  why  the  latter  shcfuld  have  any  exclusive  advantage 
or  privilege  in  which  the  former  should  not  equally  partici- 
pate. No  good  ifeason  could  be  assigned,  why  a  body 
politic  should  have  higher  rights  than  those  who  were  pro* 
tected  by  it*  It  was  created  by  the  people  for  the  benefit  of 
the  people,  and  each  individual  ought  to  have  every  advan* 
tage  which  the  aggregate  had,  otherwise  there  would  not  be 
a  perfect  reciprocity  between  the  state  and  the  citizen* 
They  were  therefore  of  opinion,  that  in  future,  the  same 
rule  ought  to  prevail  in  the  criminal  courts  %f  judicature, 
which  had  been  laid  down  in  the  court  of  common  pleas. 
That  in  all  cases  where  a  defendant  called  no  witnesses,  he 
should  have  the  privilege  of  concluding  to  the  jury*^ 


AU  the  Judges  present* 

*  This  role  hai  been  inrambly  oVterred  in  all  the  ctimhial  eonrti 
ihroashout  the  atatoj  at  veil  as  in  the  eoarU  of  eommon  pleai  ever  ainee 
the  above  delcrmi nation  ;  so  that  it  maj  now  be  ooniidered  as  a  itaadin^ 
rule  of  practice  in  oar  orimiual  coarta  of  judicature. 


CoiumBit^  MoUNCE  against  Ingraham. 

1808. 

wiiere  there      TRESPASS  to  try  tide  to  land  in  Lancaster  district. 

J^tendin^"  Verdict  for  defendant.     Motion  for  new  trial. 

claimants  for      This  was  an  action  of  trespass  to  try  title  to  land.   There 

a     grant     of  *  ' 

Taeant    land,  were  two  gmnts  for  the  same  tract  of  land,  and  the  quesdon 
iu  have  been  was,  which  of  them  should  have  the  preference. 

heard  and  de- 
termined   by 

f^JT^  "![      Mr.  Bhmdmg,  {qt  the  plaintiff,  who  held  the  junior 
^o'^iaw*^!!  8?"^^  "*  support  of  this  motion,  stated,  that  there  was  a 

never     •nffcr 

iliose  merits  to  be  again  opened  >  or  any  evidenee  oflered  aboot  the  prioriiy  of  right  prerioiia 

in  the  date  of  the  grant. 

'     4 
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aiiatake  in  the  dates  of  the  grants  ;  that  the  grant  to  his 
client  was  at  first  filled  up  in  1785,  and  afterwards  altered 
to  the  1st  of  June^  1786,  which  was  a  mistake  or  fraud 
practiacd  on  the  plaintiif.  That  in  the  mean  time,  between 
ibe  first  date  of  the  plaintiff's  grant  and  the  1st  of  Junes 
1786,  the  day  of  the  alteration,  the  defendant  had  obtained 
a  grant,  which  was  dated  before  the  1st  of  June^  1786,  by 
which  means  he  had  obtained  a  priority  in  point  of  time* 
This,  he  contended,  was  either  a  gross  mistake,  which  oug^ 
to  be  corrected  by  a  verdict  of  a  jury,  or  a  palpable  fraud 
committed  upon  him,  which  was  equally  within  the  province 
of  a  jury.  That  although  mistakes  and  frauds  were  origin? 
s^ly  branches  of  die  jurisdiction  of  the  courts  of  chancery^ 
yet  our  courts  had  liberalized  the  doctrine  o(  late,  so  far, 
as  to  suffer  them  to  go  to  a  jury,  where  they  could  be  traced 
out,  or  made  to  appear  i&  a  court  of  common  law  as  well  as 
in  a  court  of  equity.  He  therefore  prayed,  that  this  case 
might  be  seqt  back  to  a  jury,  in  order  that  the  fraudulent 
circumstances  of  the  case  might  be  more  fully  investigated^ 

For  defendant,  it  was  insisted,  that  this  was  neither  a 
mistake  or  fraud  committed  upon  the  plaintiff,  but  the  re-> 
suit  of  deliberate  justice  done  to  the  parties,  by  a  court  of 
competent  jurisdiction*  It  was  admitted,  that  there  was  an 
alteration  in  the  plaintiff's  grant,  but  the  justice  of  the  case 
rendered  it  necessary,  that  such  alteration  should  be  made. 
The  plaintiff  had  included  in  his  survey  a  part  of  defender 
ant's  land,  and  the  matter  had  been  submitted  to  the  court 
of  caveats  before  either  of  the  grants  passed,  where  the  case 
had  been  depending  till  the  1st  of  June^  1786,  when  the  go<i 
vemor  and  council  who  then  formed  the  court,  decided  in 
favour  of  the  defendant,  and  gave  him  the  priority.  That 
m  consequence  of  this  decision,  a  note  or  memorandum 
was  made  by  the  secretary  of  state,  assigning  this  dispute 
about  the  lines  as  the  reason  why  the  plaintiff's  grant  had 
been  so  long  delayed,  and  diat  it  had  not  been  finally  deter* 
mined  tiU  that  day ;  consequendy,  the  defendant's  grant  by 
that  means  gained  the  priority,  as  in  the  mean  time  hi^ 


456  CASES  DETERMINED  IN  THE  STATE 

Monnee      grant  had  been  signed  and  passed  under  the  great  seal  of 
Ingrliiwn.     the  State. 

» 

The  plaintiff,  however,  still  insisted  upon  going  into  the 
merits  of  the  original  surveys,  alleging  he  had  a  right  to 
the  priority,  notwithstanding  the  decision  of  the  governor 
and  council  to  the  contrar)'.  But  the  presiding  Judge  re* 
fused  to  permit  him  to  go  into  any  evidence  of  that  kind, 
holding,  that  he  was  precluded  by  a  coun  of  competent  ju- 
risdiction, which  had  determined  the  point ;  and  the  jury 
under  his  direction,  found  for  the  defendant. 

This,  therefore,  was  a  motion  for  a  new  trial,  on  the 
ground  of  misdirection. 

When  after  hearing  the  parties,  the  Judges  were  unani- 
mously of  opinion,  that  the  presiding  Judge  had,  on  the 
trial  of  the  cause,  very  properly  rejected  the  testimony 
oflfered.  That  the  governor  and  council  at  that  time  con- 
stituated  a  court  of  caveats,  for  the  express  purpose  of  hear- 
ing all  disputes  between  applicants  for  grants  of  the  vacant 
lands  of  the  state,  and  finally  determining  who  had  the  best 
right  to  the  lands  claimed  by  the  contending  parties ;  and 
having  made  that  determination,  the  parties  themselves,  and 
all  claiming  under  them,  were  for  ever  concluded  and  bound 
by  such  decision  ;  and  that  a  court  of  common  law  jurisdic« 
tion,  would  not  go  further  back  than  the  date  of  a  grant,  at 
it  is  then  that  the  fee  of  the  soil  vests  in  the  grantee.  The 
.  right  of  the  state  then  ceases,  and  that  of  the  individual 
commences. 

I'he  determination  of  this  kind  of  questions,  about  the 
priorit}'  of  right  to  the  vacant  lands,  was  formerly  a  branch 
of  the  royal  prerogative  ;  but  upon  the  revolution  in 
America^  it  was  transferred  to  the  governor  and  council  of 
the  state,  whose  decision  was  conclusive. 

Rule  for  new  trial  discharged. 
All  the  J  udges  present* 
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M*Fadd£n  and  Wife  t^amst  Edwasd  Hal£T«  CaimmH^ 

1802. 

TRESPASS  to  try  title  to  laad,  in  Sutnpter  distnct,  ^^^re  one 
Nonsuit  ordered*    Motion  to  have  the  order  for  nonsuit  ^♦^f*?^* 

or   tenant  m 
rescinded*  commoa  toes 

for  the  whole 

The  plaintiffs  deduced  a  regular  title  to  the  premises  in  of  a  tract  and 
question,  to  one  James  Dickeyy  deceased^  the  former  hus*  hiiDBeif^'emi- 
band  of  Mrs.  M'Fadderiy  from  Arthur  Graham^  who  obtained  Jh^^  tbtdi 
a  grant  for  the  same  on  the  8th  oi  February^  1773  ;  and  it  "Stedon  that 
appeared  in  evidence,  that  the  said  Jamis  Dickeu  died  intes*  Account,  but 

*  shall  have  his 

tate,  leaving  behind  him  his  widow  and  three  children ;  and  Terdiat  /or 
that  after  the  death  of  Dickey y  his  widow  intermarried  with  whieh^^e  is 
the  plaintiff,  Robert  M'Fadden^  before  the  commencement  the^  jud^»*«t 

of  this  action,  "'^•"  be  moul- 

cled  on  it  so  as 

The  defendant  set  up  a  tide  to  the  land,  under  a  onraAt  to  ^^  answer  the 
one  Doughty y  m  Juney  1786 ;  but  could  not  make  out  any  tiae. 
title  to  himself.     He  then  moved  for  a  nonsuit,  on  the 
ground,  that  it  had  appeared  in  evidence  from  the  plaintiiTs 
own  shewing,  that  his  wife  was  only  entitled  to  one  undi«  ^ 

vided  third  part  of  the  land,  under  our  act  of  distribution  of 
intestates'  estates  ;  whereas,  by  the  declarationj  it  appeared 
ht  had  sued  for  the  whole. 


The  defendant's  counsel  observed,  that  the  plaintiffs'  writ 
demands  the  whole  land,  when  in  fact  he  had  proved  him- 
self entitled  only  to  one  undivided  third.  He  then  con- 
tended, that  a  joint-tenant,  or  tenant  in  common,  could  not 
maintain  a  separate  suit  without  summons  and  severance  ; 
and  it  was  not  even  alleged,  that  there  had  been  any  parti- 
tion made  in  the  present  case* 

^The  presiding  Judge  (Johnson)  was  with  the  defendant 

mi  it»  first  ground,  being  of  opinion,  that  if  the  plaintiff  had 

intended  to  claim  only  an  undivided  third,  he  should  have 

sued  for  that  third  and  no  more ;  and  upon  this  ground  the 

nonsuit  was  ordered. 
Vol.  n.  3  M 
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M<FiddeQ  h      This,  therefore,  was  a  motion  to  set  aside  that  nonsuit 

wife 


Halejr. 


In  support  of  the  motion,  Mr.  BktmSng^  in  behalf  of  the 
plaintiff,  contended,  that  if  the  defendant  had  meant  or  in- 
tended to  have  taken  advantage  of  this  point,  on  which  the 
nonsuit  was  ordered,  he  ought  to  have  done  it  in  pleading; 
and  that  it  was  too  late  after  the  general  issue  pleaded.  For 
it  is  clearly  laid  down,  that  one  joint-tenant,  or  tenant  in 
common,  cannot  maintain  an  action  against  another,  because 
possession  of  one  is  possession  of  both,  and  if  he  does,  it  is 
good  evidence  upon  not  guilty.  But  if  one  joint-tenant  or 
tenant  in  common,  brings  an  action  agadnst  a  stranger,  in 
that  case  a  defendant  may  plead  it  in  abatement,  but  cannot 
take  advantage  of  it  in  evidence.  Salk.  290.  2  Lev.  113* 
Cro*  EUz»  544r.  But  he  ui^d,  that  although  one  joint-te- 
nant could  not  bring  an  action  of  trover  against  another,  he 
might  against  a  stranger.  So  he  might  maintain  fuart 
cbmswn  /regit  against  a  stranger,  because  the  damages  in 
such  case  shall  enure  to  the  benefit  of  the  whole.  Tenants 
in  common  may  bring  separate  actions  for  their  shares* 
Runnington,  94*  So  where  a  man  sues  for  the  whole,  or 
one  half,  he  may  recover  according  to  the  extent  of  tide  or 
right,  a  third,  a  fourth,  or  one  half.  Runii'  103.  1  £sp»  lir. 
So  also  it  is  laid  down  in  the  case  of  Denn  v.  Purvis  et  nL 
1  Burrows^  326.  that  a  part  may  be  recovered  on  a  demand 
for  the  whok.  This  last  case,  he  said,  was  so  full  upon  the 
point  before  the  court,  and  referred  to  so  many  authorities 
on  the  subject,  that  he  would  not  dwell  longer  on  it,  but 
submit  the  case  to  the  court. 

'Mr.  M'Credie^  contra,  observed,  that  as  the  plaintiff  in 
this  action,  had  not  stated  himself  to  be  a  joint-tenant  or 
tenant  in  common  with  others,  it  was  impossible  for  him  to 
plead  it  in  abatement.  It  would  have  been  pleading  to  a 
matter  which  did  not  appear  to  be  on  the  face  of  the  pro* 
ceedings  -,  and  there  was  no  way  of  taking  advantage  of  it, 
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butiipon  the  evidence  otimd  on  the  trid ;  Six  it  was  upon  the  MTadden  & 
dose  of  the  testimony  Aat  die  fiict  of  bis  being  a  joint*te-  ^^ 
nant  appeared*  That  until  the  plaintiff's  testimony  ended, 
the  defendant  could  not  tell  but  that  he  might  have  made 
out  a  tide  to  the  whole.  It  was  at  that  stage  that  he 
avuled  himself  of  the  advantage  wluch  he  conceived  that 
the  law  gave  him  of  moving  for  the  nodiuit,  which  he 
trusted  had  been  very  properly  ordered. 

With  respect  to  the  action  itself,  he  said,  be  was  under 
strong  impressions  that  it  could  not  be  maintained  by  the 
present  plaintiff.  In  this  action,  every  man  must  recover 
according  to  the  strength  of  his  fair  tide,  and  if  he  claims 
the  whole,  and  only  proves  himself  entided  to  a  third,  fourdi 
or  fifth  part,  he  fails  in  his  claim  to  the  premises  men- 
tioned in  the  declaration.  He  admitted,  tiiat  if  he  had 
claimed  as  joint«tenant  or  tenant  in  common  one  third  or  one 
fourth,  he  might  have  recovered  his  proportion  according  to 
die  extent  of  his  right,  but  as  he  had  stated  that  he  was 
seised  in  fee  of,  in,  and  to  the  whole  of  the  premises  in 
question,  he  must  therefore  recover  the  whole  or  none. 
He  next  contended,  that  no  judgment  could  be  entered  on 
this  record,  because  the  plaintiff«did  not  claim  as  a  joint-te« 
nant  or  tenant  in  common,  nor  could  any  writ  of  possession 
issue  to  the  sheriff,  to  give  him  possession  of  an  undivided 
third  part,  which  bad  never  been  designated  or  laid  off. 

The  Judges  observed,  that  this  was  a  new  case  in  this 
countiy,  which  presented  itself  fdr  their  consideration,  as 
no  case  had  hitherto  occurred  in  whidi  die  joint-tenants  or 
tenants  in  common  had  not  all  joined  in  the  action,  or  in 
which  a  division  or  partitiiMi  of  the  lands  had  not  been  made, 
so  that  each  individual  could  prove  with  sufficient  certainty 
the  part  or  share  he  was  entided  to.  In  this  case,  how- 
ever, the  plaintiff  sues  for  the  whole,  and  proves  on  the 
trial  that  he  is  entitled  only  to  one  undivided  third.  Upon 
this  ground  the  nonsuit  was  moved  for  and  granted.  As  to 
the  regularity  of  calling  for  the  nonsuit,  the  judges  had  no 
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M'HMm  k  doiibi  aboutit ;  aa  the  plaiDtiff  h«l  ooLstined  himaelf  to  be 
V.  dtfaer  joint'teiiaiMt  or  tenast  in  oommoii  id  Us  wtit  or  decte* 
^^^^  ratioD^  the  defendant  could  not  have  pleaded  in  abaientenv 
If  such  a  plea  had  been  put  in,  it  would  have  been  a  plea  l^ 
a  matter  dehors  the  record.  Upon  this  point,  therefore,  if 
the  subject  matter  itself  had  been  a  good  ground  for  a  none 
suit,  it  was  made  at  the  proper  stage  of  tike  cause,  and  could 
not  have  been  made  or  taken  advantage  of  in  any  other  way, 
or  at  any  other  time* 

As  to  the  action  itself,  it  appears  to  be  a  plain  and  rear 
s<xiable  one,  that  the  plaintiff  should  recover  agreeably  to  the 
extent  of  hi^  right  s  and  if  he  demanded  more  than  he  vnm 
entided  to,  that  was  no  reason  why  he  should  not  recover 
what  he  had  a  right  to*  Every  day's  experience  provea, 
that  in  our  courts,  parties  in  all  kinds  of  suits  are  in  the 
constant  practice  of  recovering  less  than  they  demand  in  alt 
personal  actions,  though  they  cannot  poonbly  recover  taora^ 
So,  in  actions  for  real  property,  if  a  man  demand  forty  acres, 
he  may  recover  twenty,  or  any  less  quanti^,  accor&g  to 
his  right  and  title.  And,  in  like  manner,  if  a  man  sue  for 
the  half  or  moiety  of  a  tract  of  famd,  he  may  recover  a 
third,  fourth,  or  sixth  part.  So  also,  if  A0  sue  for  the  tpAoj% 
and  only  prove  himself  entitled  to  one  third,  be  may  recop 
ver  that  thirdt  The  principle  seems  to  be  well  establiahed 
m  the  books.  The  case  of  Jibati  .v.  Skmner^  in  1  SiA  ^% 
]83trong  in  point  as  to  the  recovery  of  less  than  the  demand^ 
and  the  doctrine  is  confirmed  in  the  case  of  Denn  v.  Jhirvis^ 
%  Burr.  329. 

There  is  no  necessity  that  the  verdict  should  agree  pre« 
cisely  with  the  declaration.  AU  th^  is  necessary  is,  that 
the  thing  for  which  the  verdict  is  given  should  be  comprised 
m,  and  form  apart  qf,  the  thing  demanded.  The  verdict  may 
be  for  whatever  the  party  can  prove  a  right  to,  and  the  judg» 
ment  may  be  so  moulded  cA  it  as  to  meet  the  substantial 
justice  of  the  case*  3  Bulst*  lS4t  And  although  the 
sheriff  cannot  give  possession  of  any  particular  part,  it 
i^stablishes  the  right  of  the  patty  to  a  share,  whichi 
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when  dmded  and  kid  'otty '  may  bt  defivered  to  him  by  the  M'FaMtn  k 
sheriff.  r. 

Haiey, 

Rttk  ferBeiling  aude  the  naaBuit  made  absolute. 
AU  the  Judges  prsaent* 

Mr.  Brevard  gave  no  opinion,  having  been  concerned 
for  the  plaititiff  in  the  case  when  at  the  bar. 


Georoc  Peb&t  against  Williak  Waxker.  d^Umbia, 

18OS. 

TRESPASS  to  try  tide  to  923  acres  of  load  in  Lancaster  one  joinue. 
district.  ,  Nonsuit  ordered.  Motion  to  rescind  the  order  T^^^^^i^!!? 
of  the  ckcuit  cx>urt.  and  to  restore  the  cause  on  the  docket.    ^^<>  sues  ibr 

^  the        whole 

Tfafrplwiliff  produced  a  grant  to  one  yahn  Hood^  dated  of  a  met  of 

r  f  *       1        -K  •«    land,  bhall  not 

6th  jtauy  13^86,  tor  33S  apces  of  land.    It  was  also  proved  be  noosnited^ 
that  Hood^  the  grantee,  dkd  intealate  some  time  after  the  ver  Teeonimg 
date  of  the  grant,  and  that  his  eldest  son,  John  Hood^  had  **J*f,  "'^^ 
conveyed  100  acres,  part  of  the  above  tract,  to  the  plaintiff  ®^  *•  ^'^' 
in  this  action.    That  John  Hoody  the  son  of  the  grantee,  ji^radden  & 
died  intestate,  leaving  three  children ;  so  that  it  came  out 
that  plaintiff  was  only  a  tenant  in  common  with  the  children 
of  y^hn  Shody  the  youoger,  deceased,  fer  100  acres  of 
land. 

^  At  this  8t%e  of  the  cause,  the  defimdam's  counsel  moved 
for  a  nonsuit,  as  plaintiff  by  his  writ  and  declara^n  had  -de- 
manded the  whole  of  the  323  acres,  and' had  only  proved 
himself  a  tenant  in  common  in  one  undivided  100  acres, 
there  never  having  been  any  partition  or  division. 

The  presiding  judge  (Bay)  was  of  opinion,  that  as  there 
had  been  no  partition  or  division  of  the  property,,  and  as 
plaintiff  had  claimed  the  whole,  and  not  his  third  or  undi- 
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vidcd  mterest  only,  that  he  could  not  ihwhtain  thiii  suit,  and 
therefore  ordered  a  nonsuit 

This  was,  therefore,  a  motion  to  set  aside  dus  nonsiut, 
which  was  ordered  accordingly,  upon  the  principles  and 
authorities  of  the  next  preceding  case  olM^FatUen  andvnjt 
V.  Haley. 


All  the  Judges  present* 


CdunAimt 
1802. 


Onejointrte- 
nant,  kc.  who 
briogt  his  lo- 
tion for  Uie 
-whole  of  the 
prembevAOT 
BOtwithstand- 
log  recoT^  as 
&raihUriEht 
eztnida.  See 
the  forcfoing 
^aaeof  Peny 
yt.WaOceritX- 
■o  theeaieof 
MFaddtnlf 
•wife  T,  JBaley. 


Gkouge  Peart  against  Thoxas  Mxdpletok* 

« 

TRESPASS  to  try  title  to  land,  in  Lancaster  district. 
Nonsuit  ordered*    Motion  to  set  the  order  aude* 

This  was  another  case  in  which  a  tenant  in  common  for 
the  one  undivided  third  of  a  tract  of  land  had  brought  his 
suit  for  the  whole,  in  which  Judge  Bat  had  ordered  a  non* 
suit  upon  the  grounds  mentioned  in  the  preceding  case* 

Rule  for  setting  aside  the  nonsuit  made  absolute* 
Al)  the  Judges  present* 


N*  B*  The  authorities  are  not  {^ven  in  this  or  the  preoe* 
ding  case,  as  they  botii  refer  to  the  case  of  M>Fadden  asid 
wife  V*  Haley  J  which  may  be  considered  a  leading  case  upon 
the  subject* 
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CaREOU  agabui  M^WhORTBE.  Mumbia, 

1802. 

MOTION  for  a  new  triaL 

In  this  case  a  witness  for  the  plaindff,  who  was  supposed  When  t  wit- 
to  be  interested  in  the  cause,  had  a  release  executed  and  ten-  tobe^tmiiS 
dered  to  him,  in  oider  to  make  him  a  competent  witness,  ^ai  't  rekMe 
After  the  release  was  delivered,  and  the  oath  administered,  |j|^'^^^'  ^ 
it  was  insisted  that  he  should  be  confined  in  his  testimony  confined     to 

'    «     particQlar 

to  a  particular  point  in  the  case,  in  which,  it  was  said,  the  point  in  whieh 

...         i...  .  •!  «  •  •■'*  ^^  stated 

materiality  of  ma  testimony  consisted^  and  not  be  exlunmed  hb  materiiH- 
on  any  other  one ;  and  the  prending  judge  ruled  it  so,  in  ^t  ^If  be 
consequence  of  which  there  was  a  verdict  for  defendant.        nmU/^m* 

rypoiat. 


This  was  a  motion  for  a  new  trial,  on  the  ground  of  a 
mistake  of  the  judge  upon  die  point  of  law  ;  when,  after  ar* 
gument,  it  was  resolved,  that  whenever  a  witness  was  offer* 
ed  by  either  party,  and  an  objection  was  made  to  Ms  com* 
petence  on  the  ground  of  interest,  and  a  release  was  given 
him  to  make  him  competent,  in  every  isuch  case  he  is  exact* 
ly  upon  the  footing  of  eveiy  other  witness  sworn  in  a  cause, 
and  ought  not  to  be  confined  to  any  particular  point,  but 
may  be  examined  on  every  point  necessary  respectbg  the 
merits  on  either  side,  and  that  it  had  been  so  ruled  in  the 
case  of  Luyten  and  Haygood^  in  1798. 

Rule  for  setting  aside  the  verdict,  and  fi)r  a  new  trbd^ 
made  absolute* 

All  the  Judges  presedt 
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^oktmbia^  WiLLIAM  WRIGBT  Ogmnti  JOWK  GHAT. 

Where  a  roan      SPECIAL  action  oD  the  cttse  for  the  value  nf  a  negro 
JTcSi  "b^  ^'    Verdict  for  plaintiC    Motion  for  new  trial. 
belonging  to      ^r.  Jttstice  Teesevant,  who  tried  this  caiiae  at  £dr«^ 

anothertoride  ^  •*  '  ,         ,  ° 

a  race,  who  is  JleU  district,  reported,  that  it  bad  come  out  in  cTidenoe^  that 
course,  he  is  the  defendant,  being  concerned  in  a  bone  race,  hadpeD- 
l^iae  of  hfm^  soaded  a  negro  boy  belonging  to  the  plakitiflr  to  ride  kis 
Sbai^wh^'lrer  ^^^"^^9  witbout  the  consent  of  hb  master.  In  the  course  of 
one'  man  in-  ^  ^acc,  the  horse  threw  the  boy  aeainst  a  tree,  and  kilkd 

terposes  with  '  ^     o-  » 

or  makes  use  him  on  the  spot.    It  was  foo:  the  value  of  thia  bof  ihafc  the 
tj  of  anoSier  suit  waA  brought,  aod  the  jury  gav«  a  verdict  for  dK  plaintiff 
eonseot,  he  is  to  the  amount  of  450  dollars, 
the*^   mse!      '^^^  grouud  upon  which  this  motion  waa  made  was,  that 


ro!«Lr'''^^*  the  master  or  phuatiff  was  present  on  the  comte,  and  saw 
the  bojr  mount  the  horse,  and  did  not  forbid  it.  Thia  cir* 
comstance,  it  was  contended,  amounted  to  a  tacit  acquiescence 
on  the  part  of  the  owner,  and  ddiarred  him  of  any  ri^t  to 
recover  damages  against  the  defendant.  It  waa  compared 
to  a  loan  of  a  horse,  or  any  other  property^  for  a  particnlsr 
purpose,  where  the  lender,  by  the  act  of  ieadingt  impliedly 
agrees  to  run  all  the  risks  attendant  on  the  purposes  and  de- 
signs for  which  the  loan  was  made.  And  if  the  borrower 
is  guilty  of  no  gross  neglect,  but  exercises,  the  ordinary  cape 
and  diligence  in  the  use  and  management  of  the  thing  loan- 
ed, that  is,  such  care  and  circumspection  as  men  usually  ob- 
serve for  the  protection  of  their  own  property,  and  an  accident 
happens,  the  borrower  is  not  liable. 

Against  the  nonsuit,  it  was  urged,  that  there  was  a  great 
difference  between  a  voluntary  loan  for  a  particular  purpose, 
where  the  lender  has  an  opportunity  of  considering  and  cal- 
culating on  the  chances  of  the  injury  the  thing  lent  incurs, 
and  an  officious  interference  with  another  man's  property 
without  his  will  aod  consent.  In  the  former  case,  a  bor- 
rower is  not  liable  for  injuries  which  happen,  where  usual 


All  the  Judges  present. 
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care  and  diligence  are  used  to  protect  the  property  loaned  ; 
but  in  the  latter  case,  the  person  interfering  with  another's 
property,  without  his  will  and  consent,  was  liable  to  all  the 
consequences,  and  responsible  for  all  damages,  the  owner 
may  sustain  by  his  presumption* 

The  Judges,  after  argument  for  and  against  the  motion, 
were  unanimously  against  the  new  trial,  on  the  ground  that 
a  man  who  officiously  presumes  to  interfere  with,  or  make 
use  of,  the  property  of  another  without  his  permission,  is 
liaUefor  all  the  consequences  of  such  interference,  whether 
he  intended  any  injury  to  the  owner  or  not. 

The  plaintiff's  seeing  the  boy  mount,  and  not  forbidding 
it,  did  not  alter  the  case,  and  the  more  especially  as  defend- 
ant might  so  easily  have  asked  his  permission.  It  does  not 
imply  his  consent,  for  he  might  not  have  wished  to  offend  a 
neighbour  by  what  might  have  been  construed  into  a  rude 
prohibition  to  die  contrary*  The  plaintiff  appears  to  have 
been  perfectly  passive  on  the  subject,  while,  on  the  other 
hand,  defendant  took  every  thing  on  himself.  At  all  events, 
as  the  whide  case  has  been  fairly  before  the  jury,  who  have 
found  for  the  plaintiff,  they  did  not  think  proper  to  distuii) 
their  verdta. 


Rule  for  a  new  trial  dismissed. 


Vol.  II.  3  N 
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^'ift^"*'  Bacot  against  Keith. 

Where. jury       ASSAULT.    Verdict  for  plaintiff.     Motion  for  new 

in  a  very  out-  ■ 

ragcous      ««.  trial. 
Mult  K^ve  on- 

ly  one,  doiUr       From  the  report  of  the  Judge  who  tried  this  cause,  (Mr. 

eoart  wUi  or^  Justice  Watxes,)  it  appeared  that  this  WiSis  a  most  wicked, 

trial  i   aith^  cruel  and  unprovoked  assault  on  the  part  of  the  defendant^ 

oVcltoZ^  who  had  fired  a  gun  at  the  plaintiff,  loaded  with  buck-shot, 

tri  i>r*fKi  "*^Z  which  had  nearly  taken  off  an  arm.     And  for  tlm  injur}', 

««>"J  ^  *'•«  the  jur)'  had  only  given  hini  one  dollar  damages. 

damages.  I'his  was,  therefore,  a  motion  for  a  new  trial,  not  so 

much  on  account  of  the  smallness  of  the  daaiages,  as  for 

the  gross  and  shameful  misconduct  of  the  jury,  in  trifling 

with  the  laws  of  their  country  on  their  oaihs^  and  with  the 

feeling  of  the  plaintiff  himself ;  as  it  not  only  threw  aS  the 

plaintiff's  costs  upon  bimsdf^  but  left  him  without  redress 

ibr  diia  dreadful  outrage  committed  on  his  person. 

It  was  urged^  tha^  such  a  verdiel  was  a  mere  piece  oi 
mockery  ami  insuk  up^o  the  joslice  of  our  comniM>»  coua* 
try  ;  and  if  the  old  doctrine  of  attaint  had  not  gone  into 
disuse  and  become  obsolete,  they  would  have  deserved  the 
punishment  annexed  to  that  ancient  mode  of  proceeding  for 
so  shameful  a  verdict. 

The  Judges  were  unanimously  of  opinion,  that  the  jur}' 
in  this  case  had  behaved  most  shamefully,  ami  deserved  the 
severest  reprehension  of  the  court  for  such  glaring  partiality 
and  injustice.  And  although  it  was  not  usual  to  grant  new 
trials  on  account  of  the  smallness  of  damages,  yet  this  was 
so  extraordinary  a  case,  in  which  every  principle  of  justice 
had  been  outraged,  that  they  could  not  hesitate  a  moment 
in  ordering  a  new  trial,  and  that  without  costs. 

Rule  for  a  new  trial  made  absolute. 


All  the  Judges  present. 
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WiLi«iAx  Hasell  Gibbbb  agmiriBi   William  Boohb       Coitmbia, 

Mitchell.  *'^'^- 

DEBT  on  bond.   'Verdict  for  plaintiff*    Mption  for  ah  points  of 

»  ,  liiw  arisinsm 

«eW  tn^U  the  upper  di- 

This  was  a  case  tried  at  Juvksonh^rough^  in  Coihton  dis-  Jiate^retobe 
trict,  and  brought  up  and  placed  upon  tbc,  docket  or  paper  ^^^^^^^ 
of  causes  for  arffument  at  CohtmhUt*  f  M  P^^i".^  P^ 

*  °  law  ariungiu 

the         lower 

Mr.  Simxmiy  oJF  counsel  for  piaintiflT^  movcdi  that  this  sute  are  to 
case  should  be  struck  off  die  docket  at  Colthnbta^  and  trans-  chwrietton.  ^ 
ferred  to  the  docket  of  causes  in  the  court  of  appeals  in  y^^^'^e^ 
Chafle$um^  on  die  ground,  that  as  Colleton  district  is  on  the  JJ^|^  •*?„,u^? 
sea-coast,  in  the  vicinity  oi  Charkstony  the  merits  of  the  mo* 
tion  ought  to  be  argued  iliere  and  not  at  Columbia* 

This  case  was  only  iinportant,  as  the  present  motion  was 
the  means  of  bringing  forward  and  settling  an  important 
point,  relative  to  the  administration  of  justice  in  this  state, 
which  had  been  frequently  agitated,  but  had  still  remained 
ondetermined. 

It  turned  upon  the  constmctron  of  the  third  section  of  die 
tenth  ariicle  of  the  constitution,  which  declares,  ^^thatat 
^^  the  conclusion  of  the  circints,  the  judges  shall  meet  at 
^  Columbia^  for  the  purpose  of  hearing  and  determining  all 
^  motions  for  new  trials  and  in  arrest  of  judgment,  and  all 
^  points  of  law  which  shall  be  submitted  to  them  there ;  aokd 
^^  that  from  thence  they  shall  proceedto  Charl€9ton^  to  hear 
,^  and  determine  all  motions  for  new  trials  and  in  arrest  of 
^*  judgment,  and  all  law  points  which  might  be  (in  like 
^*  manner)  submitted  to  them  there*'' 

This  article  in  the  constitution,  he  concluded,  evidently 
contemplated  two  places  'iti  the  state  for  4he  ultimate  and 
filial  hearing  and  determining  of  aH  disports,  and.  to  which 
the  cilia^ns  of  Carolina^  in  the  last  resort,  were  to  appeal  for 
justice  upon  the  true  constractioii  x»f  legal  principles.  Thia 
point,  he  observed,  had  repeatedly  been  before  the  judges, 
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GiKbct  but  no  iddmate  decbicm  had  ever  yet  taken  |dace,  and  indeed 
MiuheiL  there  had  been  a  great  diverBi^  of  opinion  among  the  gen* 
tkmen  of  tUe  bar  upon  the  sulgect ;  9ome  holding  they  had 
a  right  to  argue  their  casea  eidier  at  CkAtmbia  or  Ouirkstan, 
as  they  pleased^  that  it  was  entirely  optional  widi  the  party 
appealing  from  any  decision,  to  carry  such  case  to  eidier  of 
these  tribunals,  as  he  thought  proper ;  others^  diat  the  art^ 
;cle  in  die  constitution,  had  in  view  the  convenience  of  die 
citizens  in  the  upper  and  lower  divisions  of  the  state,  and 
therefore  directed  and  ordained,  that  there  should  be  two 
places  in  the  state  for  the  sitting  and  holding  this  court  of 
appeals  ;  one  at  Columbia^  for  the  convenience  of  the  suites 
in  the  upper  country,  and  the  other  at  Charleston^  for  the 
convenience  of  suiters  in  the  lower  division* 

Amidst  these  conflicting,  opinions  of  parties  and  their 
counsel,  causes  from  the  upper  extremity  of  the  state,  had 
been  carried  down  to  Charleston^  near  three  hundred  miles, 
to  be  argued;  and  in  like  manner,  causes  from  the  sea- 
coast  had  been  taken  up  to  Columbia  for  a  final  determina- 
tion, which  had  occasioned  much  inconvenience,  trouble 
and  expense  to  suitors,  and  all  others  concerned  in  the 
causes ;  and  what  made  the  trouble  and  inconvenience  the 
greater,  was,  that  the  counsel  best  acquainted  with  the  na- 
ture of  the  merits,  seldom  could  attend  at  so  great  a  dis- 
tance to  argue  the  cases,  by  which  means,  new  counsel  on 
both  sides  were  to  be  retained  and  instructed  to  the  great 
delay,  as  well  as  expense  of  the  suitors  on  each  side  of  the 
question*  For  these  reasons,  he  said,  it  was  high  time  that 
some  determination  should  be  made  on  the  point,  that  the 
cidzens  might  know  with  certainty  where  their  law  cases 
were  to  be  determined. 

Mr.  Falconer^  against  the  mouon,  contended,  that  as  the 
article  in  the  constitution  was  silent  upon  the  subject,  the 
citizens  had  a  right  of  taking  their  causes,  or  making  their 
appeals  from  the  inferior  .courts  to  either  of  those  grand 
tribunals  of  appellate  jurisdiction,  which  they  thought  pro* 
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per  ;  tbeie  was  no  aiticte  in  the  constitution,  he  said,  to  G'fhhe 
control,  or  abridge  this  right  or  privilege,  and  therefore  MUeheii. 
the  citizena  were  at  perfect  liberty  to  carry-  (hem  either  to 
Charle$ien  or  Columbia^  aa  they  thought  proper ;  and  it  was 
not  in  the  power  of  the  judges  to  reitise  to  hear  any  case 
aubmitted  to  them  at  either  place,  or  to  order  or  direct  the 
party  bringing  forward  the  motion,  to  transfer  or  argue  it 
elaewhere* 

A  majority  of  the  Judges*  after  hearing  the  arguments, 
were  of  opinion,  that  they  had  no  authority  in  the  smalleat 
degree  to  abridge  the  right  of  appeal,  which' every  man  had 
to  the  supreme  tribunals  of  justice  in  our  country  ;  but  at 
the  same  time  had  no  doubt,  that  they  had  a  right  to  regu- 
kte  the  mode  and  manner  of  bringing  forward  those  appel- 
late cases,  in  the  manner  most  congenial  to  the  spirit  and 
design  of  the  constitution,  and  the  ease  and  convenience  of 
the  citizens  in  every  part  of  the  state. 

It  was  evident,  they  observed,  that  this  article  in  the  con« 
stitutton,  creating  the  court  of  appellate  juriadlfction,  had  in 
view  the  ease  and  convenience  of  the  inhabitants  of  the 
upper  and  lower  divisions  of  the  state^  hf  ordaining  that 
this  court  should  be  held  in  two  jdaces  for  the  despatch  of 
business.  If  this  had  not  been  the  case,  the  framers  of  the 
constitution,  would  most  unquestionably  have  directed  it  to 
be  held  in  some  one  fixed  place  where  the  best  libraries 
were  to  be  found,  and  the  greatest  degree  of  information 
upon  all  legal  subjects  could  be  procured ;  and,  however 
desirable  this  latter  establishment  might  have  been  either  to 
the  gendemen  of  the  bar,  or  even  to  the  judges  themselves, 
they  wisely  preferred  the  accommodation  of  the  citizens  at 
large.  It  was  for  their  benefit  and  advantage  that  this 
arrangement  in  the  administration  of  justice  wa3  originally 
intended,  and  it  is  the  duty  of  the  Judges  to  carry  this  inten* 
tion  into  execution  as  far  as  it  is  practicable,  and  to  prevent 
as  much  as  in  their  power,  the  citiaens  in  any  case  from 
haradsing  each  other  by  taking  causes  from  the  upper  coun- 
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Gitbes  try  to  Chark9Um^  or  from  the  lower  part  of  die  coiutiy  up 
Mitdi^.  to  Columbia  for  argument,  unless  by  the  coosentof  both  par- 
ties* They  were  therefore  ot  opioioo,  that  m  ftunre,  ali 
die  appeal  causes  in  the  upper  and  middle  divisioos  of  the 
state,  that  is  to  say,  all  those  arising  in  the  nordiensi,  south- 
ern, middle  and  western  circuits,  should  be  carried  to  C9» 
bimbia  for  argument,  as  the  most  convenient  and  centmi 
place  for  that  purpose ;  and  that  those  arising  in  the  east- 
em  circuit,  or  lower  division  of  the  state,  should  be  taken 
to  Charleston  for  a  final  hearing  and  determin  tion,  being 
the  moat  convenient  and  central  position  in  At  lower  part 
of  the  state ;  and  that  this  ^ould  be  a  standing  rule  and  re- 
gulatio|i  for  the  bringing  up  of  appeal  cases  to  the  conatito- 
tiooal  court  of  appeals  in  future,  unless  in  cases  of  mutual 
agreement  to  argue  them  either  at  QjhtnMa  or  CkarksUn^ 
in  which  case. such  agreement  to  be  binding  on  the  partiea. 

It  was  therefore  ordered,  that  this  cause  be  struck  oif  the 
docket  at  Columbia^  and  transferred  to  the  paper  of  causes 
foT  ailment  at  Charkstmu 

Watzes,  Bat,  Jovnson,  and  Bbetakd,  tat  the  mo- 
tion \  GaiMKa  and  Ti^esevant,  against  it* 
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Marsaret  Stockton  against  Martik.  ^*iSi^ 

I 

TROVER  for  sundry  negroes.  Verdict  for  plaintiff.  ^  »etuement 
Motion  for  new  triaL  ther  on   hit 

By  a  deed  produced  on  the  trial,  it  appeared  that  one  lifi^  anr«ftep 
Savens^  the  £ither  of  the  pbintiff,  previous  to  her  marriage  her  eS^rcn^ 
to  Mu  Stockton^  lately  deceased,  settled  on  his  daughter  the  Jjjjlj  ^^!^^ 
negroes  in  question  during  her  life,  and  then  to  her  children  ^^  IJ^wJS 
share  end  share  cMke.'  In  the  habendum  of  this  deed,  the  ^^^he  deed  to 

the   hein    of 

negroes  were  giTen  to  Miss  Havens  for  life,  and  then  to  her  boAy, 
tbe  heirs  of  her  body ;  and  in  the  warranty  of  this  deed,  he  remote^wthat 
warrants  the  negroes  to  his  daughter  for  life,  and  then  to  ^^  in^'uie 
the  heirs  of  bcr  body.  After  Stockton's  death,  these  nc-  fjJS^'jIjrSi 
eroes  were  seized  and  sold  for  his  debtst  and  the  defendant  ^utband's 

*  .  debts. 

Marthky  at  the  sheriff's  sales  became  the  purchaser.  Stock- 
ton died,  leaving  several  children.  This  was  therefore  a 
suit  by  Mrs*  StocktoHi^  the  guardian  of  her  children,  on  be- 
batf  of  herself  ^nd  then,  lo  recover  back  these  negroes^ 
And  the  jury,  under  the  direction  of  the  presiding  Judge, 
gave  a  verdict  for  die  plamtiif. 

This^  tberefere,  #as  a  motion  for  a  new  trial,  on  the 
ground  of  the  yerdkt  being  against  law.  '  • 


•.  Mt.  Nott^  kat  defendant)  in  support  of  the  motion,  argued, 
that  the  litfiUatiOD  over  in  this  cas^  was  too  remote,  and 
coD8ei|ue*tly  that  tiie  pff«>pcrty  vested  in  the  first  taker  Mrs« 
StocktmtyBXiA  ab  snck  upon  the  ntarriafge,  k  became  the  pro- 
perty nf  die  husband  and  liable  for  his  debts. 

That  the  limitation  in  this  ease  b^ing  to  the  heirs  of  the 
body^  it  created  an  estate  fail  of  n  chattel  interest,  which 
had  been  determined  in  tkis'  couft  to  be  too  remote,  and 
Tested  in  the  first  taker,  in  the  ease  of  Ddtt  v.  Ctmrnngion^ 
ToK  1,  p.  4$^.  Miley/'s  edit.  Thac  if  any  dmbi  cnold  arise  upcm 
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StoektoA      the  construction  of  this  deed  from  the  premises,  the  habendum 
Mftrtin.       and  warranty  had  both  explained  it  and  put  it  beyond  aU 

doubt,  as  they  both  confined  the  limitation  to  the  heirs  of 

the  bod}-  only. 

For  the  plaintiif,  against  the  motion,  it  was  admitted,  that 
if  there  had  been  no  other  words  in  tills  deed  than  those 
contained  in  the  habeiidum^  that  it  would  have  been  an  estate 
tail,  and  consequently  it  would  have  been  too  remote  for 
the  limitation  of  a  chattel ;  it  would  have  vested  in  the  pre- 
taker,  on  the  authority  of  the  case  of  Dott  v.  Cunnington  ; 
but  it  was  contended,  that  there  was  a  wide  diflSerence  be- 
tween that  case  and  the  one  under  consideration.  There 
were  no  words  in  the  deed  in  that  case,  which  could  be  laud 
hold  of,  to  shew  that  it  was  not  an  estate  taiL  Every  part 
of  it,  both  the  premises  and  habendum  limited  the  proper^ 
to  the  heirs  of  the  body,  and  there  was  nothing  further  ex- 
planatory of  the  donor^s  intention.  Whereas,  in  the  pre- 
sent case,  it  was  most  evidently  the  father's  intention  to 
make  a  provision  for  the  daughter  for  life,  and  after  her 
death  to  her  children  share  and  share  alike;  that  is,  to  stich 
children  as  she  might  have  living  at  the  time  of  her  death. 
This  limitation  was  not  too  remote,  but  to  persons  m  esse 
at  the  time  of  her  death,  who  could  take,  and  within  every 
rule  of  law.  It  was  true,  that  the  habendum  difiered  from 
the  premises,  inasmuch  as  it  was  to  her  during  her  life,  and 
after  her  death  to  the  heirs  of  her  body;  but  these  latter 
words,  ought  in  a  case  like  this,  where  the  donor's  intention 
was  to  make  a  provision  for  his  daughter,  and  such  children 
as  she  might  have  at  her  death,  to  have  a  liberal  construc- 
tion for  the  benefit  of  a  young  family ;  and  these  words, 
heirs  of  the  body^  in  the  habendum^  oug^t  in  conformity  to 
the  donor's  intention,  expressed  in  the  premises  of  the  deed* 
to  be  construed  to  extend  to  her  children ;  because,  ^  heirs 
^'  of  the  body"  here  means  children,  and  the  words  share 
ands/uxre  alike  confine  it  to  those  living  at  the  time  of  her 
death,  and  not  to  indefinite  issue.    That  these  wox^^share 
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tmd  share  alike^  have  always  had  a  very  liberal  construction  Stoektoa 
given  to  them  when  applied  to  children,  both  in  wills  and  Murtio. 
deeds,  whenever  it  appears  to  have  been  the  testator's  or  ' 
donor^s  intention  to  make  provision  for  a  family* 

The  majority  of  the  judges  were  of  opinioti,  that  as  the 
habendum  of  a  deed  is  that  part  of  it  which  declares  and 
limits  the  use  of  the  thing  conveyed^  and  as  the  negroes  in 
question  ate  limited  in  the  habendum  to  the  heirs  of  the 
body  of  Mrs.  Stockton^  after  her  death,  it  created  an  estate 
tail  of  a  chattel,  which  was  too  remote,  and  vested  the  pro- 
perty in  the  first  taker,  Mrs.  Stockton  ;  consequently,  Stock- 
ton upon  his  marriage  acquired  a  right  to  such  property, 
and  of  course  it  became  liable  for  his  debts.  They  were 
therefore  of  opinion,  that  the  verdict  should  be  set  aside, 
and  a  new  trial  granted* 

Bay  diflfered  in  opinion,  and  agreed  with  the  presiding, 
judge  on  the  trial,  that  as  this  deed  would  admit  of  an 
equitable  construction,  and  was  intended  as  a  provision  for 
a  young  family,  it  should  be  construed  liberally,  and  not  be 
trammeled  with  the  rigid  rules  of  law.  That  if  this  deed 
was  dissected  and  examined  critically  by  piecemeal  or  by 
fragments^  and  the  latter  part  was  construed  to  control  the 
former^  it  might  admit  of  the  construction  contended  for. 
But  if,  on  the  contrary,  the  premises  and  habendum  were 
taken  together  with  reference  to  each  other,  and  as  explana- 
tory of  the  donor^s  intention*  he  was  of  opinion,  that  the 
limitation  over  to  the  children,  after  the  mother^s  death,  was 
regular  and  within  all  the  rules  of  law  on  that  subject,  and 
that  the  words  in  the  habendum  might  be  qualified  by  the 
plain  and  obvious  intent  and  meaning  of  those  in  the 
premises.  And  this  construction  would  not  militate  in 
the  smallest  degree  against  the  case  of  Dott  v.  Cunning'- 
ton^  where  there  was  not  one  sentence  in  any  part  of  the 

Vol.  If.  a  o 


474  CASES  DETERMINED  IN  THE  STATE 

Stoektcm      deed  to  justify  the  court  in  giving  an  equitable  con- 


V. 


Martin.       struction  to   It. 

Rule  for  new  trial  made  absolute. 
All  the  Judges  present. 


thcrs  fail. 


CoiumUu,  Mackay  against  Reynolds. 

1802. 

A  piaiiitifi*  in       TRESPASS  to  try  titles  to  land,  in  Spartanburgh  dis- 
JuK^an^^lt-  trict.    Verdict  for  defendant.     Motion  for  a  new  trial, 
lion  of  ti-cF-       'Yht  land  which  was  the  subject  of  this  controvers\%  was 

pass,     IS    uot  •»  ' 

confined  to  originally  the  property  of  Reynolds  the  defendant,  who  be- 
but  may  rely  ing  pressed  for  money,  borrowed  it  of  one  Akxanckr^  and 
as  hc'picases,  made  him  an  absolute  conveyance  of  the  land  ;  which  was 
hcHi-s^him  out  ^^  ^^  reconveyed  again  to  him  on  payment  of  the  sum  bor- 
itissufficieni;  ^owed.     Alexander  soon  after  conveyed  the   land  to  one 

lie  may  even  •' 

rely  oil  po8-  Harrison,  who  conveyed  it  to  Mackay  the  plaintilT.     The 

session  alone,  "^  u  », 

if  all  the  o-  moncy  was  afterwards  tendered  to  Alexander^  who  refused 
to  receive  it.  Shortly  after  the  sale  by  Harrison  to  Mackay^ 
the  land  was  levied  on  by  the  sheriff  of  the  district,  and 
sold  in  consequence  of  a  judgment  prior  to  all  the  sales  and 
conveyances,  at  which  sale  Mackay  again  became  the  pur- 

« 

chaser,  and  bought  in  the  land  a  second  time,  and  got  the 
sheriff's  deed. 

In  support  of  the  plaintiflT's  title,  he  produced  his  first 
deed  from  Harrison^  but  as  some  circumstances  of  fraud 
were  alleged  against  this  deed  from  Harrison^  he  offered  his 
sheriff's  deed  in  evidence  in  support  of  his  right ;  but  the 
presiding  Judge  (Gkimke)  refused  to  allow  this  second 
deed  to  be  given  in  evidence,  ruling  that  the  plaintiff  was 
bound  to  rely  on  one  deed  or  the  other,  and  to  make  his 


OF  SOUTH  CAROLINA,  IN  THE  YEAR  1802.  475 

election,  which  he  refused  to  do,  on  whkh  there  was  a  ver-      Mackiiy 
diet  for  defendants  lirvnoMs. 

This  was  a  motion  for  a  new  trial,  for  misdirection  on 
the  part  of  the  judge,  and  the  verdict  being  against  law. 

When,  after  argument,  all  the  other  Judges  were  of 
opinion,  that  the  verdict  should  be  set  aside,  and  a  new  trial 
granted,  as  a  man  had  a  right  to  offer  as  many  titles  to  land 
as  he  pleased,  and  should  not  be  restricted  to  one  only  ;  for, 
if  one  fails  him,  the  other  may  bear  him  out :  nay,  further, 
if  they  should  all  fail  him,  he  may  resort  to  and  depend  upon 
his  possessory  right  alone. 

Rule  for  new  trial  made  absolute. 

AU  the  Judges  present. 


^ 


JoiTK  Mitchell  ads*  W.  H.  Gibbes.  c^ium/m:, 

1802. 

DEBT  on  bond*     Verdict  for  the  plaintiff.     Motion  for     in  «n  acUon 

.   •    I  HffAinst       one 

a  new  tnaL  obligor  on  a 

The  bond  on  which  this  suit  was  brought  was  a  joint  and  Jg^^^:^^"' bomf 

several  oblication  given  by  the  defendant  in  this  action,  and  *"y,  payment 

his  brother,  IV*  B.  MitchelL    On  the  trial  several  discounts  otiier,  if  ou 

account  of  it, 

which  W.  B.  Mitchell  had  agamst  this  bond  were  oiiered  m  may  be  given 
evidence,  which,  it  was  urged,  were  payments  on  account  or,  f.^\^  discounts 
and  should  be  credited  on,  the  bond.  But  the  presiding  "|)|^^  'm^v^be 
judge  refused  to  admit  them  in  this  suit,  as  they  were  not  ?^*^^°^  HRamjit 
in  defendant's  own  right,  but  in  right  of  another,  who  was 
not  a  party  before  the  court. 

The  Judges,  after  hearing  counsel  on  both  sides,  were  of 
opinion,  that  if  the  discounts  were  such  as  were  allowed  by 
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MiUhelt 

Gibbet. 


onr  discount  act,  they  ought  to  have  been  permitted  to  hanr* 
gone  to  the  jury  as  payments,  if  they  were  just  and  regular^ 
because  payment  by  one  joint  and  several  obligor,  oo  account 
of  or  in  part  of  the  same  bond,  may  be  pleaded  by  the  odier. 
in  a  suit  against  him  ;  otherwise  the  bond  might  be  paid 
twice,  which  would  be  against  law  and  justice* 


Rule  for  new  trial  made  absolute^ 


All  the  Judges  present* 


Cotwnbia, 
1803. 


Mary  Woods,  Widow  of  Josiah  Woods,  and  her  four 
Children,  agaimt  The  Administrators  of  Josiah  Woods^ 

deceased* 


Ahn&biin<Ybe<« 
in^  more  than 
seven  years 
absent  fi^m 
bill  wife  nut  of 
tbe  ftUtte,  and 
being  report- 
cf  I  to  be  ricad, 
M-ili  excuse 
the  >iife  in 
inanninffaec- 
con(l)iUJilimn<l, 
and  vUe  shaU 
ha\e  her 'low- 
«n*  <»r  distri- 
butive ftbai'C 
i»f  her  iiecond 
Jiusband's  es- 
tate; niH' Khali 
nnr  hasty  or 
unguitnled  ex* 
prt  sHion  of 
Iter's,  in  the 
hcMt  of  paSi 
ni  )n,  tend  to 
deprive  her  of 
that  ri^^it,  or 
bMstanlize  her 
issue. 


UPON  a  ,writ  of  partition  of  lands,  under  tbe  act  of  dis« 
tributions,  &c* 

To  this  writ  the  defendants,  who  were  sons  of  yasiak 
JVoodi  by  a  former  wife,  came  in  and  pleaded  ne  unques  ac^ 
couplf  in  loyal  matrrmony^  and  upon  issue  taken  thereon,  the 
claimant,  Mrs.  Woods^  proved  her  marriage  to  the  deceased 
Josiah  Woods  in  1 785,  by  a  magistrate  in  Newberry  county^ 
George  Root,  Esq.  and  that  she  had  lived  with  him  from  that 
time  till  the  day  of  his  death,  during  which  time  sbe  had  four 
children  by  him,  who  also  claimed  a  distributive  share  of 
the  deceased's  estate. 

The  defendants,  in  or&tr  to  rebut  the  effect  of  this  mar- 
riage before  the  magistrate,  gave  in  evidence  that  the  claim* 
ant,  styling  herself  Mrs.  Woods,  had  been  married  to  one 
Taylor  in  Virginia,  who,  they  alleged,  was  alive  wheii  this 
pretended  marriage  took  place  between  her  and  their  Csther^ 
consequently,  they  contended,  that  neither  she  nor  her 
children  were  entitled  to  any  share  or  proportion  of  the  de* 
ceased's  estate^ 
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hx  reply  to  this  testimony  o0ered  by  the  defendants,  it 
was  admitted  by  Mrs.  Woods  that  she  had  been  married  to 
Mr.  Taylor,  a  former  husband,  but  she  proved  that  he  had 
gone  off  and  left  her  soon  after  the  marriage,  and  gone  into 
remote  parts  of  the  western  country ;  that  he  had  been  ab* 
sent  for  seven  or  eight  years  before  she  married  a  second 
time,  and  that  a  report  had  prevailed  that  he  was  dead,  and 
died  some  time  before  her  second  marriage,  which  she  verily 
believed  at  the  time  of  her  second  marriage,  though  no  ac- 
tual proof  of  the  fact  was  produced. 

It  also  came  out  in  evidence,  that  after  the  death  of  yo* 
mah  JFoodsy  the  intestate,  the  defendants  and  the  widow 
quarrelled  about  the  division  of  the  estate  ;  that  they  had  re* 
fused  to  allow  her  or  her  children  any  part  thereof ;  that 
▼ery  high  words  had  passed  between  them  on  the  occasion, 
and  that  she  had  been  heard  to  say,  in  the  heat  of  passion 
and  debate,  that  she  would  have  ^^  all  she  took  with  her 
^  when  she  was  Tayior*s  wife,  as  she  supposed  they  would 
^  not  allow  her  her  thirds*"  She  afterwards  rendered  in 
an  account  ag^nst  them,  and  called  herself  Mary  Tayhr. 
Upon  reflection,  however,  afterwards,  she  was  induced  to 
give  up  this  account,  and  make  her  demand  regularly  for 
her  distributive  share  of  her  husband's  estate,  which  she 
had  now  done  in  behalf  of  herself  and  children* 

The  defendants  now  urged  ag^nst  her  claim,  that  she 
had  herself  admitted  that  she  had  been  married  to  a  former 
husband,  who  had  gone  off  to  the  western  country,  and  who, 
for  aught  that  appeared  on  this  trial,  might  be  alive  atthis 
day*  That  there  was  no  proof  of  his  being  dead,  or  having 
been  drowned,  but  a  flying  report  to  that  purpose,  and  that 
common  rumour  was  by  no  means  a  sufficient  justification 
of  a  woman  for  marrying  a  second  dme,  without  some 
stronger  or  better  proof  of  the  fact*  That  she  herself  had 
admitted  she  was  Tayior^s  wife  since  the  death  of  the  intes- 
tate, Josiah  JVoodsy  and  had  rendered  in  an  account  against 
the  estate  by  the  name  of  Mary  Taylor* 

For  the'deasandant  it  was  replied  and  argued,  that  she 
had  very  candidly  admitted  that  she  had  been  married  to  a 


Woods 

T. 
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Woofis       former  hushand^  wl)o  had  gone  off,  left,  and  abandoned  her 

AiimVsof     ^^^^  seven  or  eight  years  before  she  married  a  second  time  ; 

Woods.       jj^ji^  gj^^  jji^i  p^jj  ^y^^  think  of  the  second  marriage  untU  a 

rejwrt  was  current  and  generally  l^lieved  that  Tayhr^  her 
first  husband,  was  dead,  having  been  drowned.  This,  it 
was  contended,  was  a  sufficient  justification  to  her  in  taking 
a  second  husband.  By  the  law  of  Englandy  if  a  man  or  wo- 
man is  absent  seven  years  from  the  kingdom,  and  has  ail 
that  time  been  continually  abroad,  whether  the  party  living 
i  Black.  164.  in  £;2^/a/3^  have  notice  or  not,  it  is  a  sufficient  excuse  for 
marr\  ing  a  second  time,  and  will  exempt  the  party  so  mar- 
rying from  all  the  consequences  of  bigamy.  So,  in  like 
manner,  if  the  parties  are  absent  from  each  other  within  the 
kingdom,  and  one  of  them  having  no  notice  of  the  other's 
being  alive  at  the  time,  it  will  be  a  justification  for  marrying 
^  a  second  time. 

The  case  under  consideration  was  still  stronger  in  favour 
of  the  present  claimant.  Her  first  husband  had  left  her  and 
gone  off  into  remote  parts  out  of  the  state  in  which  she  was 
first  married,  and  out  of  the  limits  of  the  state  in  which  she 
was  married  a  second  time,  and  had  been  absent  more  than 
seven  years,  nor  did  it  appear  that  she  had  ever  heard  from 
him  during  ail  that  time  ;  and  what  strengthens  her  case 
still  more  is,  that  it  was  currently  reported  and  befteved  that 
he  was  dead,  having  been  drowned,  and  it  was  not  till  after 
this  report  of  his  death  that  she  married  a  second  time*  This, 
it  was  contended,  completely  removed  every  circumstance 
of  suspicion  or  imputation  of  her  misconduct,  and  left  her 
perfectly  at  liberty  to  take  a  second  husband,  without  impu- 
tation either  upon  her  honour,  her  chastity,  or  her  marital 
duties. 

It  was  further  urged  on  her  behalf,  diat  common  fame 
and  repute  would  prove  and  establish  a  pedigree,  an  heir  at 
law  to  an  estate  ;  and,  therefore,  it  ought  to  be  admitted  as 
proof  to  establish  the  death  of  a  husband  abroad  in  another 
country  ;  and  unless  this  kind  of  proof  waa  admitted,  one 
half  of  the  widows  whose  husbands  died  in  foragn  countries, 
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and  who  married  a  second  time,  might  be  deemed  prosU-       Woods 
tutes,  and  their  issue  ba^ardized*  Adm  i-s  ot* 

With  respect  to  her  own  imprudent  declarations  to  the 
defendants,  they  were  words  of  heat  and  passion,  expres- 
sions used  at  a  time  when  her  resentments  had  so  far  got 
the  better  of  her  reason,  that  she  really  did  not  know  what 
she  was  saying,  and,  consequently,  they  ought  not  to  be  re- 
garded.  As  to  the  account  she  gave  in,  that  must  have  been 
done  under  an  ignorance  of  her  right,  and  her  want  of  legal 
knowledge  on  the  subject,  which  ought  not  to  prejudice  Jier. 
Under  all  these  circumstances,  it  was  said,  that  it  ill  became 
the  defendants  to  endeavour  to  miike  a  prostitute  of  their 
mother  in  law,  and  it  became  them  still  less,  if  possible,  to 
attempt  to  bastardize  four  innocent  half  brothers  and  sisters, 
the  issue  of  their  father's  second  marriage. 

The  presiding  judge,  (Bay,)  in  his  charge  to  the  jury, 
told  them,  that  the  on^  point  of  any  diificulty  in  the  present 
case  was,  whether  the  claimant,  Mrs.  JVoods^  at  the  time  of 
her  second  marriage,  had  good  ground  to  believe  her  fojrmcr 
husband,  Taylor^  dead  ?  If  she  had,  then  all  her  legal  rights 
followed  such  marriage*  I'hat  seven  years'  absence  of  a 
husband  in  another  country,  without  his  wife  ever  hearing 
from  him,  was  reasonable  ground  in  law  to  presume  that  he 
was  dead  ;  but  when,  added  to  this,  a  report  was  current 
and  believed  that  he  was  dead,  it  removed  every  imputation  of 
improper  conduct  from  her.  That  general  repute  and  infor- 
mation was,  in  many  instances,  as  much  as  could  be  obtain- 
ed in  a  matter  of  that  kind  ;  and  as  no  actual  proof  was  of- 
fered in  evidence  that  he  was  alive,  it  seemed  to  be  a  fair 
presumption  that  he  was  dead.  If  so,  then  the  second  mar- 
riage before  the  magistrate  was  good  and  lawful,  for  it  has 
often  been  determined  ^^  that  a  marriage  before  a  magistrate 
^'  in  this  country  was  good,"  and  all  her  marital  rights  would 
follow  as  a  legal  consequence  of  the  marriage. 

As  to  the  loose  declarations  of  the  widow,  when  she  was 
enraged  at  being  about  to  be  turned  out  of  house  and  home 
without  a  shilling,  and  her  four  young  children  at  her  back, 
he  thought  that  the  jury  should  pay  no  attention  to  them, 
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they  appearing  to  have  been  words  of  paaskm  uttered  widi^ 
out  a  knowledge  of  her  rights  which  ought  not  to  prejudice 
her  or  her  innocent  children  ;  and  so  widi  regard  to  the  ac«» 
count  rendered,  for  if  she  pretended  to  make  an  illegal  de* 
mand  upon  the  administrators^  it  was  no  reason  why  she 
should  be  debarred  of  her  just  claim. 

The  jury^  however,  contrary  to  the  opinion  of  the  judg^, 
found  a  verdict  against  her* 

This  was  a  motion  for  a  new  trial* 


The  Judges,  after  argument,  were  unanimously  of  opi- 
nion, that  the  presumption  of  law,  from  the  length  of  time 
the  first  husband  had  been  absent  widiout  her  ever  hearing 
from  him^  and  the  report  of  his  death,  were  strong  in  her 
favour.  That  the  presumpdon  of  law  in  support  of  marital 
rights  was  much  more  favoured  than  a  presumption  against 
them,  especially  when  such  unfavoqfable  presumption  went 
to  bastardise  the  issue  of  a  marriage,  apparendy  legal  and 
proper. 

Rule  for  new  trial  made  absolutci 

All  the  Judges  present. 


N.  B*  On  the  second  trial  there  was  a  verdict  in  favour 
of  the  claimants,  in  consequence  of  which  she  and  her  child* 
ren  had  a  distributive  share  of  the  deceased's  estate  appor* 
tioned  off  to  them. 


•» 
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Administraton  of  Jobn  Comftt,  deceased,  agaimt         Cokmbia^ 

M ARTTN  AlKEN. 


DEBT  on  bond,  1,000/.    Verdict  for  plaintififs.    Mo-       Wh?*  • 

.  '     '  '^  bond  atsiffocd 

tion  for  new  tnaL  *  to  defenduit. 

This  action  was  brought  upon  a  bond  given  by  defendant  discount  m- 
to  plaintiils'  intestate.  Defendant  pleaded  the  general  SJ^e^by  Mm 
issue,  and  gave  notice  that  he  meant  to  offer  in  discount,  a  ^^^^  {^^e^ 
bond  assigned  him  by  WilUam  Cxmnington^  for  a  sum  equal  ^^«»  .  •  "^ 
in  amount  to  the  amount  of  the  bond  sued  for,  viz.  1,000/.  evideiice  to 
given  by  the    intestate  in  his  life-time  to  the  said  Wil&am  assigned  bond 

^  ^  bad  been  paid 

Cunmngton.  off.     A    re- 

Upon  the  trial,  this  bond  from  Compty  to  Curmington  !Stunoe  *of 

was  produced.  With  a  regular  assignment  to  Alkerij  the  de-  *°^  J^  j," 

fendant  in  this  case.  tbe  statute  of 

^  .  ««     •        limitations,  at 

To  this  bond,  however,  the  plaintifls  objected,  alleging  it  is  an  extin- 
that  it  had  been  paid  off;  and  for  that  purpose,  offered  a  re-  S^e*  debr  pro 
ccipt  to  the  fuH  amount  of  the  bond  offered  in  discount,  to  *^^{  not*  to 
the  following  effect :    "  Received  May  the  20th,  1794,  of  ^""''^''*^^ 
**  John  Comptyy  sundry  goods  by   Richard  Bokm^  to  the  «ounL 
**  amount  of  200/.  also  some  time  before,  a  note  of  Cornelius 
••  Vanderhorne^  for  600/.  also  an  order  on  John  Rutledge^ 
*^  for  200i  which  I  shall  be  accountable  for.    . 

(Signed,)  "  William  Cunnington*^ 

Mr.  Falconer^  for  defendant,  contended,  that  this  re*  ^ 

ceipt  not  being  on  the  bond,  nor  specifying  on  what  account 

these  goods  and  the  note  and  order  were  delivered  to  Cun- 

nington^  they  could  not  be  considered  in  any  other  light 

than  as  an  optn  account  against  Cimnington^  and  as  such, 

the  whole  was  barred  by  the  statute  of  limitations.     For 

that  purpose  he  quoted  Espinasse^s  N.  P.  239.  where  it  is      # 

laid  down,  that  a  debt  barred  by  the  statute  of  limitations^ 

eould  not  be  admitted  in  discount,  and  the  plsuntiff  might 
Vol..  11.  8  P 
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Adiiu-*«  of  bbject  to  it  on  the  general  issue.    That  aldioug^  Aiken 

▼.  not  phuntiiF  in  this  action,  yet  as  this  receipt  went  to  de- 


Aiken. 


• 


stroy  his  discount,  he  ought  to  be  considered  as  standing 
in  the  shoes  of  a  plaintiff;  in  rebutting  any  discouQit  set  up 
agamst  the  bond  he  offered  in  evidence  agwnst  the  pre- 
sent plaintiffs'  dainu 

He -next  contended,  that  a  discount  could  not  be  set  oC 
against  a  ^scount*  lliat  the  act  never  contemplated  any 
such  kind  of*  transactions,  only  mutual  demands  between 
the  parties  litigant. 

In  reply  to  this,  it  was  urged  on  the  part  of  die  idain- 
tift,  that  this  receipt  was  evidence  of  payments  made  t» 
the  amount  of  the  bond  offered  in  discount,  and  was  to  be 
considered  as  made  for  the  express  purpose  of  satisfying 
this  bond,  as  no  transaction  whatever  appeared  between  the 
deceased  in  his  (^e-time,  and  Cunnmgton^  who  assigned 
this  bond,  excepting  the  one  under  consideration.  It  was 
admitted  that  the  statute  of  limitations  would  bar  openac* 
countfti  but  that  the  statute  never  could  run  ifljfnst  pay- 
ments, or  discharges  given  by  a  man  who  has  a  demand 
against  another* 

The  presiding  Judge,  (Bay,)  in  his  charge  to  the  juiy^ 

^    iold  them,  that  there  was  a  great  difference  betjg^  open 

accounts  and  discharges  or  acquittances.    The  Tormer  as 

well  as  notes  of  hand,  might  be  barred  by  the  stMmi  ^^  ^ 

mitations,  but  that  act  could  nf#^  '#{A&nite  agai&t  a  re^ 

lease  or  acquittance,  because  so  much  as  was  mentioned  ik 

a  release  or  a  dischai^  was  an  extinguishment  of  the  debt 

or  demand  fro  tanto*    That  evoy  receipt  was  a  release  in 

*  law,  and  extinguished  a  debt  or  demand  as  effectually  as.  a 

release  under  hand  and  seal.    That  in  the  present  case,  the 

receipt  was  for  the  whole  amount  of  the  bond,  and  as  it  did  •  J 

not  appear,  that  there  were  any  other  transactions  between 

*  the  parties,  it  was  fair  to  presume  that  the  sums  mentioned 

in  the  receipt  produced,  were  paid  in  discharge  of  the  bppd 


•  .,  u  -.> 
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oflered  in  discount.  And  that  if  the  jury  should  be  of  his 
opinion,  and  there  was  nothing  to  justify  a  contrary  one, 
it  would  be  their  duty  •  to  reject  the  bond  offered  in  discount, 
as  having  been  pai44>ff  and  discharged* 

That  this  could  not  be  considered  as  a  discount  against 
a  discount,  which  would  be  an  absurdity,  but  evidence  of 
payment  of  a  debt  offered  in  discount,  for  it  had  been  fre* 
quently  detaffmined  that  a  bonajide  debt  transferred  to  a  de- 
fendant, might  be  set  off  against  a  plaintiff's  demand.  That 
it  was,  theremrci^  surely  consistent  with  every  principle  of 
law  and  justice,  for  the  plaintiff,  if  he  could  shew  that  the 
debt  assigned  was  paid  off  by  him,  to  g^ve  evidence  to  re* 
but  the  defendant's  discount  ofiered  agsunst  him. 

The  Jury,  agreeably  to  the  Judge's  charge,  found  a  ver- 
dict for  the  plaintifis,  and  rejected  in  toto  the  defendant's 
discount. 

This  was  a  motion  for  a  new  trial,  on  the  ground  of  mis* 
direction,  and  the  verdict  being  against  law. 

When,  after  argument,  the  Judges  refused  the  motion 
and  ordered  the  i*ule  to  be  discharged,  holding,  that  a  re- 
ceipt or  acquittance  of  any  kind,  was  not  ifithin  the  intent 
or  meaning  of  the  statute  of  limitations,  and  that  the  con- 
struction given  by  the  presiding  Judge  in  his  charge  to  the 
jury,  was  perfectly  consistent  with  the  rules  of  law. 
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Present,  Grimke,  Watxes,  Bay,  Johnson,  and  Trk* 

Z£VANT. 

Brevabd  absent  at  the  time  of  the  argument, 
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Columbia,  JOHN  HoFKIMS  UgCUflSt  JoSHUA   AlBERTSON. 

1803. 

mere  all  the      TRESPASS  to   try  tide  to  land  in  Chester  District, 
a  will,  in  or-  Verdict  for  plsdntiff.     Motion  for  new  triaL 
hmds^are"      ^^  ^^^  ^^^^  ^^  l>"^f  Stated  that  the  plaintifiF  claimed 
of*Sle^^ute*  under  a  devise  from  his  father,  jfohn  Hopitnsy  deceased. 
the  hand  wrU  The  will  was  produced,  but  all  the  subscribinR  witnesses 

tinga,  or  sig-  "^  ^        ^  ** 

naturet  of  iSl  were  dead.     The  hand-writings  of  two  .  of  them  were 

the     three  ,  , 

yitoestet  to  proved  by  a  witness  produced,  but  the  signature  of  fhethird 
ahonid  he  either  was  not,  or  could  not  be  proved.  Upon  this  proof, 
^^^   *  however,  the  presiding  Judge  (Brevard)  thought  pro- 

per to  send  the  cause  to  the  jury,  who  found  a  verdict  £ar 
*        the  plaintiff. 

This  was,  therefore,  a  motion  to  set  aside  this  verdict  on 
the  ground  of  misdirectiogi^and'as  being  against  law. 

0 
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When,  after  hearing  counsel  in  support  of  the  motion,      Hopkini'* 
the  court  was  of  opinion  that  there  should  be  a  new  triaL    Aibertson. 
As  the  statute  expressly  requires,  that  there  should  be  three    """^^^^^ 
witnesses  to  eyeiy  will  to  pass  lands  ;  consequendy,  they 
shoyld  be  produced,  if  alive,  or  within  the  jurisdiction  of 

« 

the  court ;  if  not,  then  their  hand*writings  should  be  proved ; 

|br  if  only  the  hand-writings  of  two  of  them  are  proved,  it 

does  not  come  up  to  the  meaning  and  intent  of  the  statute  ; 

for  the  name  of  the  third  witness,  for  aught  that  appears 

to  the  court,  may  have  been  foxged  ;    in  which  case,  it 

would  only  be  witnessed  by  two  witnesses,  which  is  not  an 

execution  of  a  will  according  to  the  requisitions  of  the  sta-. 

lute,  which  requires  three  witnesses  ;  though  one  credible 

witness  may  prove  the  signatures  of  al)  the  three  witnesses, 

^s  was  determine4  in  the  case  of  Hopldns  and  De  Graffen^  See  this  enm, 

reid.  ^"'''P-  **'• 

Rule  for  new  trial  made  absolute* 

Present,  Watjes,   Bay,  Johnson,  Trezevant,  andv 

]|&EVARD# 


t- 

Mathew  Coleman  ads.  The  Guardian  of  a  free  Negro     Columbia, 

named  Ben.  *®*^- 

MOTION  ibr  a  new  trial,  in  a  case  tried  in  Camden^  An  "Sfcempiifi 

•"d  verdict  for  plaintiff.  f^J^  f 

■^This case  was  tried  before  Mr.  Justice  Jobnson.  at  Cant'  ^^  *"  ^w- 

den^  m  the  District  of  Kereham^  in  order  to  try  the  free-  «*'?«»'  ^  e»ta- 

•        -  dom  of  the  plaintiff's  ward,  a  negro  named  Ben.    On  the  dom  of  a^l^I 

^  gro    in     this 

This  court  U  not  to  examine  into  the  reguUuritiei  of  pf«>oeeding8  of  a  8ister%tate.  al. 
though  they  may  at  first  appear  to  be  irregular ;  but  are  bound  to  nresome  they  are  vL 
fular  and  prober,  agreeable  to  the  Uiws  of  the  state  from  whence  thej  are  transmitted 

if  II?  J?"  ^""u  ""T^  *°  X^J^r^  tesUmony  from  the  state  of  Vivsima,  or  even  lest. 
>  If  diitt  dibgeftoe  had  been  used  (qf  that  purpose.  o       ,       v        >«;.•, 
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Coiemaa  trial,  a  record  of  a  judgment  from  die  state  of  Virginia  was 
Onardian  of  produced^  by  wluch  it  appeared  that  the  negro  Ben  bad  es- 
s^i^^'^J  tablisbed  his  right  to  his  freedom  in  that  state.  To  this  re* 
cord  an  exception  was  taken  on  the  ground  of  irregularitj 
apparent  on  the  face  of  it,  because  it  appeared  that  the  suit 
had  originated  in  a  county  court,  and  it  did  not  state  that 
any  judgment  had  ever  been  given  in  the  case  by  that  court. 
But  that  a  judgment  had  been  g^ven  by  a  superior  courts 
which  had  not  the  original  cognisance  of  the  cause,  which, 
it  was  contended,  was  such  a  repugnancy  on  the  fiice  of  the 
record  itself,  as  destroyed  it.  But  the  presiding  Judge 
overruled  the  exception,  on  the  ground  that  the  laws  of  the 
state  of  Virginia  permitted  causes  to  originate  in  the,  in-* 
ferior  county  courts,  and  afterwards  to  be  takw  up  by  a  cer^ 
tiorari  or  other  legal  process  to  the  superior  courts,  for 
trial  and  final  determination. 

Two  other  exceptions  were  then  taken ;  first,  as  to  the 
identity  of  the  negro  ;  and,  secondly,  because  the  defend- 
ant  was  hurried  into  a  trial  before  he  could  get  his  witnesses 
to  attend  from  Virginia. 

One  or  two  witnesses  were  then  examined,  who  proved, 
that  to  the  best  of  their  knowledge  and  belief,  they  had  seen 
this  negro  in  Virginia;  that  he  had  there  passed  for  a 
free  man ;  and  that  they  believed  him  to  be  the  identicad 
negro,  which  was  said  to  be  free  in  Virginia ;  upon  this 
evidence  the  jury  found  for  the  plaintiff. 

The  present  was,  therefore,  a  motion  for  a  new  trial,  on 
the  ground  of  mistake  in  the  Judge  on  the  law,  and  also 
for  defect  of  evidence  to  the  jury,  and  also  upon  the  other 
ground  that  the  defendant  was  hurried  into  a  trial  before  he 
could  procure  his  testimony  from  Virginia^  to  shewliia^ 
right  of  property  in  die  negro  in  question,  and  that  he  mf 
not  the  negro  named  in  this  record. 

After  hearing  ailments,  die  court  was  against  the  new  * 
trial ;  that  it  was  not  for  the  Judges  of  one  state  to  sit  in 
judgment  to  determine  on  the  regularities  or  irrqguiaritiea 
of  the  judgments  and  proceedings  of  the  courts  of  justice 
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la  a  sister  state,  and  although  they  had  not  the  laws  of  Vir*  ^^^^ 
ginia  before  them,  yet  it  was  fair  and  regular  to  presume  ^"'**  g^®* 
that  the  record  and  judgment  were  agreeable  to  the  laws 
and  the  usual  course  of  proceedings  in  that  state ;  and  as 
such,  they  were  bound  to  give  due  faith  and  credit  tQ  them, 
and  th»  more  especiaUy  as  the  exemplification  of  the  judg- 
ment appears  to  be  in  due  form,  agreeable  to  the  act  of 
congress. 

As  to  the  second  objection,  respecting  the  identity  of 
the  negro  Berij  that  was  a  matter  of  &ct  for  the  jury,  of 
which  they  were  the  constitutional  judges* 

And  as  to  the  last  graund,  that  of  being  prematurely 
hurried  onto  a  trial ;  from  the  inspection  of  the  proceedings 
in  this  case,  it  appears,  that  the  cause  had  been  depending 
nearly  two  years,  which  surely  was  more  than  sufficient 
time  for  the  defendant  to  procure  his  testimony  from  the 
ata^e  of  Virgima^  if  he  had  used  due  diligence. 

Rulefor  new  trial  discharged. 

All  the  Judges  present* 


LoviCK  RocHELL  ads,  James  Holm^.  c^hmfnoi 

1803. 

TRESPASS  to  try  title  to  lands  in  Kershaw  District.  A  copy  «f  « 
Verdict  for  plaintiflF.     Motion  for  new  trial.  ^''''  rj^n 

In  this  case  the  plaintiff  claimed  xmder  an  old  grant  to  his  ihr'SSfretarJ 
grandfather  for  the  land  in  dispute  ;  but  as  he  had  not  the  ^^  "*^  ^*: 

*  IS  ^    sumcwnt 

eTidenee     to 

or^nal  grant  once  existed  ;  and  1<*ngth  of  lime  and  the  ravages  of  the  war,  are  ttronr 
gi-ouods  to  raise  a  presamption  of  its  loss  or  de«tniction. 

A  posiessorr  riglit  under  tlie  sutute,  so  aa  to  defeat  a  prior  title,  is  never  to  be  prcsomed 
but  must  be  clearly  proved  and  shewn.  ' 

A  person  who  was  a  minor  at  the  time  of  the  death  of  his  ancestor,  hta  fire  rears  after 
he  comes  of  age  to  bring  his  action  for  recovery  of  bis  hinds. 
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^o^'^  original  grant  to  produce,  he  offered  a  copy  of  it  from  the 
Hoioics.  records^  as  presumptive  evidence  that  the  on^nal  once  ex* 
isted ;  and  as  to  the  loss  of  it,  he  submitted  the  great  length 
of  time  which  had  elapsed  since  the  date  of  the  grant  in 
the  year  1763,  and  the  ravages  of  the  war  as  circumstances 
presumptive  of  its  loss  or  destruction,  which  presumptions 
were  permitted  by  the  presiding  Judge  to  go  to  the  jury  as 
evidence  of  the  existence  and  loss  of  the  original  grant. 

The  plaintiff  then  proved,  that  his  father  was  the  reputed 
heir  at  law  of  his  grandfather,  and  that  he  had  been  in 
possession  of  the  land  five  years  before  the  1st  of  yanuary^ 
1775,  so  that,  he  contended^^he  had  proved  a  double 
riglit  in  his  father,  to  wit,  that  of  descent  as  heir  at  law 
of  the  grantee,  and  a  possessory  right  under  the  statute  of 
limitations  ;  and  it  was  not  denied  but  that  he  was  the  heir 
at  law  of  his  father.  He  next  proved,  that  the  defendant 
had  entered  the  land  without  any  title,  and  that  he  had 
commenced  his  action  before  he  was  twenty-six  years  of 
age. 

Upon  this  testimony  die  jury  found  a  verdict  for  the 
plaintiff.  This  was  a  motion  for  a  new  trial  on  several 
grounds  taken  by  defendant's  counsel. 

1st.  That  the  presiding  Judge  was  mistaken  in  the  lair^ 
by  permitting  defective  evidence  to  go  to  the  jury,  to  prove 
the  existence  and  loss  of  the  original  grant.  ^ 

2dly.  That  it  did  not  appear,  but  that  the  defendant 
might  have  gained  a  possessory  right  to  the  land  in  the  lsf<^ 
time  of  the  plaintiff's  father ;  and  if  so,  then  his  right  of 
taking  by  descent  from  his  father,  was  cut  off  by  the  statute 
of  limitations ;  and 

3dly.  That  even  admitting  that  his  right  of  descent  was 
not  cut  off,  he  had  not  brought  his  action  within  two  yean 
after  he  came  of  age,  agreeable  to  the  terms  of  the  limita* 
tion  act. 

To  these  objections  it  was  answered,  on  behalf  of  the 
pUdntiff,  on  the  first  ground,  that  the  existence  and  loss  of 
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the  original  grant  was  not  well  susceptible  of  higher,  proof  RoeheU 
than  had  been  offered  on  the  present  occasion,  that  the  grand*  Holmes, 
father  and  father,  of  the  plaintiff  were  both  dead,  as  well 
as  most,  if  not  all  their  contemporaries  ;  so  that  it  was  not 
possible  to  produce  the  testimony  of  living  wimesses  to 
the  existence  and  loss  of  the  ori^nal  grant ;  and  to  supply 
these  defects,  there  cduld  not  be  higher  evidence  than  had 
been  offered.  The  copy  of  the  grant  from  the  Old  original 
records  was  surely  the  next  best  evidence  which  C6uld  be 
offered  of  the  existence  of  the  original ;  as  no  instance  ever 
was  known  of  any  grant  having  been  recorded  or  entered 
on  the  record  books,  which  had  not  passed  under  the  great 
seal ;  and  it  was  well  known  that  it  was  anciendy  one  of 
the  conditions  in  every  grant,  that  they  should  be  recorded, 
in  order  that  the  old  quit-rents  might  be  the  more  easily  re- 
covered from  every  grantee  or  holder  of  lands :  besides, 
the  secretary  of  state  was  a  sworn  officer  of  high  trust,  and 
it  was  not  to  be  presumed  at  this  distant  day,  that  he  could 
be  guilty  of  a  fraud  in  recording  a  fictitious  grant  which 
had  never  been  in  existence ;  and  as  a  corroborating  proof 
of  the  fact,  the  boundaries,  lines,  and  comers,  upon  re« 
survey,  all  correspond  with  the  copy  of  the  pbt  and  grant 
now  produced ;  and  as  to  the  loss  of  it,  it  was  difficult  for 
the  plaintiff  to  do  more  than  to  say  he  had  it  not  to  pro- 
duce ;  and  it  was  not  to  be  supposed  in  the  nature  and  rea- 
son of  things,  that  he  would,  or  could  be  instrumental,  in 
deatrojang  or  concealing  so  important  a  document  in 
favour  of  his  own  claim,  and  upon  which  his  right  was 
founded.  The  plain  inference  therefore  is,  that  in  the 
long  course' of  years,  and  during  the  ravages  of  a  de- 
structive war,  in  which  so  many  of  the  citizens  of  this 
country  lost  their  deeds  and  valuable  papers,  it  must  have 
been  lost  or  destroyed,  by  time  or  accident ;  for  all  which 
reasons,  it  was  argued,  that  the  presiding  Judge  decided 
legally  and  properly,  in  permitting  this  kind  of  strong  pre- 
sumptive evidence,  both  as  to  the  existence  and  loss  of 
the  original  grant,  to  go  to  the  Jury. 
Vol.  n.  5Q 


\ 


\  I 
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flodieii  With  respect  to  the  second  objection,  it  was  contended 

Hoimei.      that  the  plaintiiF  might  make  his  election  either  by  claioiing 


by  descent  from  his  grandfather  down  through  his  father 
by  the  rules  of  the  common  law,  or  he  might  rely  upon  the 
possessory  right  of  his  father,  under  the  act  of  assembly, 
which  declares  that  five  years^  possession  of  lands  befiDrc  the 
1st  January y  177 5 ^  shaU  be  a  good  and  valid  tide  against 
all  the  world.  Either  was  sufficient  to  give  his  father  ^ 
right  and  title  to  the  land.  Admittingi  then,  that  the  tide  of 
the  land  was  legally  vested  in  his  father  on  the  1st  day  of 
jfanuary^  1775,  the  statute  of  limitadons  was  suspended 
from  time  to  time  from  that  day,  and  did  not  run  out  or 
go  into  full  operation,  till  November ^  1791.  It  was  in- 
cumbent, therefore,  for  defendant  to  shew  that  he  had  en- 
tered on  the  land  after  the  1st  yanuart/^  1775,  and  pos* 
sessed  it  till  November ^  1791,  or  that  he  had  possessed  ic 
after  the  latter  period  for  five  years  before  he  could  gain  a 
title  by  pos$essi6n,  which  he  has  not  done.  He  has  failed, 
therefore,  in  shewing  that  he  had  defeated  the  right  of  the 
plaintiff's  father  in  his  life-time,  by  an  adverse  possession, 
so  as  to  cut  oiT  or  destroy  the  right  of  the  present  plaintifl^ 
by  descent  from  his  father. 

As  to  the  third  and  last  ground  of  the  objection  taken  bj- 
defendant,  it  was  urged  that  it  must  fail  as  well  as  the  two 
preceding  ones,  for  this  action  was  commenced  by  the  plaindff 
before  he  was  twenty-six  years  of  age,  and  although  the  act 
of  limitations  passed  in  1712,  allowed  persons  under  twent}** 
one  years,  only  two  yeara  after  they  came  of  age,  to  com- 
mence their  suits  for  recovering  of  lauds ;  yet  the  act  of 
Pub.  JLawt,  February  J  1788,  enlarged  the  time,  and  allows  minors  five 
years  after  they  come  of  age  to  commence  actions  for  re* 
covery  of  lands,  so  that  the  plaintiff  is  clearly  within  the 
act  in  bringing  his  action. 

■ 

The  Judges  were  all  clearly  of  opinion,  after  hearing  the 
arguments,  that  the  right  was  with  the  plaintiff  on  all  the 
grounds,  and  that  the  defendant  was  not  entided  to  a  new 
trial. 
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On  the  first  ground,  they  said,  the  presiding  Judge  was  RoelKill 
perfect^  correct  in  suffering  the  copy  of  the  grant  from  the  HoIiam. 
records  in  the  secretary's  office,  to  go  to  the  Jury  as  pre- 
sumptive eridence  that  it  once  existed,  under  the  ctrcom- 
stances,  and  for  the  strong  reasons  urged  by  plaintiff's  coun- 
sel, in  the  course  of  the  argument,  especially  as  it  was 
strongly  confirmed  and  corroborated  by  the  plat  and  resur* 
vey  lately  made,  which  ascertained  the  old  boundaries  -, 
and  that  length  of  time,  and  the  ravages  of  the  war,  were 
circumstances  sufficiently  strong,  to  raise  a  presumption  of 
its  loss  or  destruction. 

.  That  as  the  plaintiff's  father  had  clearly  made  out  a  good 
title  in  himself  down  to  the  first  day  of  yanuary,  1775, 
it  was  incumbent  on  the  defendant  td  shew,  that  that  tide 
had  been  defeated  by  an  adverse  possession,  agreeable  to  the 
statute  of  limitations,  during  the  father's  life-time.  This 
title  by  possession  so  as  to  defeat  a  grant,  or  other  legal 
conveyance,  is  never  to  be  presumed ;  but  must  be  actually 
proved  and  shewn,  in  order  to  rebut  a  prior  title,  in  the 
same  manner,  and  with  the  same  degree  of  precision,  as 
plaintiff  must  shew  a  clear  title  in  him,  before  he  can  re* 

cover* 

On  the  third  and  last  ground,  it  was  evident  that  the 
time  allowed  to  minors  to  bring  actions  for  recovery  of 
lands,  had  been  enlarged  from  two  to  five  years  after  they 
came  of  age,  by  the  act  of  February^  1 7S8 ;  and  as  this 
suit  was  brought  by  the  plaintiff  before  he  was  twenty-six 
years  of  age,  it  was  well  brought* 

Rule  for  new  trial  discharged. 

All  the  Judges  present. 
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Cpittmbia,      , ,  Anthony  Swebt  ads.  Joshua  Av auwt  and  Wiie* 

1803. 


■dvertisei- 
menu  not  pro- 
per to  be  sent 
to  a  juiy,  un- 
lett  in  caiesof 
libeh,  or  the 
pablieatkm  of 
■ome  notice 
Under  some  of 
the«etsoftlie 
legitlatnre  or 
the  like. 


TROVER  for  six  negroest  tried  in  Marion  district. 
Verdict  for  plaintiiT.     Motion  for  new  trial. 

On  the  trial  of  tl^is  ca^se,  the  presiding  Judge  permit- 
.tt{^  an  94vertisenient  in  a  George  Toipn  newspaper,  to  be 
rjsad  in  evidence  to  the  Jury,  in  support  of  die  plaindflF's 
dainu  And  it  was  upon  this  ground,  that  the  motion  for 
the  uew  trial  wav  made* 

The  court  was  of  opinion,  after  hearing  the  case  stated^ 
that  this  Jcind  of  testimony  was  improper  to  be  given  to  a 
Jury ;  as  diere  was  no  telling  what  influence  it  might  have 
upon  their  minds ;  and,  therefore,  it  ought  to  be  ezdade4 
entirely,  unli^ss  to  prove  a  nouce,  under  some  of  our  acts  of 
assembly ;  or.  Sac  publishing  a  libel,  or  the  like.  Thefe* 
fore,  a  new  trial  was  ordered,  but  without  cost^ 

4 

AD  the  Judges  present. 


Charhttotf, 
1803.     . 


William  Purvis  qgainst  Tunno  &  Pric£, 


Where  •  yep-  SPECIAL  action  on  the  case,  upon  a  contract  for  |h^ 
dent,  or  oth-  freightment  of  a  brig  from  Charkston  to  Qnvea  and  a 
\^^t^v^'  market.  Verdict  for  defendants.  MoUon  for  a  new  triaL 
whiie^'ukhTg  ^°  ^^  ^^^  ^^  appeared,  that  defendants  had  chartered  a 
hJ^  ^22  '^"8  froin  the  plaintiff,  on  die  voyage  above  mentioned ;  that 

breaks  ground 

on  her  voyage,  it  vtll  justify  the  freighter  in  taking  ont  the  goods  and  shipping  them  Mi 

board  another  vessel.   1  hey  are  not  hound  to  wait  until  she  is  repaired. 


I'ricc- 
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s^ut  1,900  boxes  of  sugar,  and  IQ  tons  of  logwood,  were  Porvis 
put  on  board  of  her  while  sh^  lay  in  the  dock ;  but  she  then  Tunno  and 
began  to  draw  more  water  than  the  dock  conyeniendy  af- 
forded, in  ccxisequence  of  which  the  captain  ren^iaved  her 
out  .to^the  end  of  the  wharf,  w^ere  there  was  deeper  water, 
in  order  to  take  in  the  remainder  of  her  loading.  While 
Ifiying  at  the  end  of  the  wh^,  she  jpnounded,  and  by  that 
means  started  the  butt  ends  .of  several  of  the  planks  of  her 
bottom,  and  became  so  leaky  that  they  were  obligi^d  to  land 
that  part  of  the  cargo  which  had  been  put  on  board  of  her» 
«nd  to  put  her  into  the  hands  of  a  ship  carpenter  to  be  re« 
paired.  The  freighters,  the  defendants,  however,  in  the 
mean  time,  conceiving  they  had  a  right  to  be  o(^  their  con- 
tract on  account  of  this  accident,  and  that  they  were  not 
obliged  to  want  till  she  was  repaired,  chartered  another 
vessel,  and  sent  forward  the  cargo  they  had  ready,  to  a 
market.  The  jury  under  the  xharge  and  direcdon  of  the 
presiding  Judge,  (Trezevant,)  after  hearing  the  evidence, 
gave  a  verdict  for  the  defendants.  And  the  present  was  a 
motion  for  ^  new  trial,  ibr  misdirection  on  the  part  of  the 
Judge,  9nd  because  the  plainti£f  alleged  die  verdict  was 
against  law. 

The  grounds  on  which  plaintiff  relied  for  a  new  trial, 
were  the  following.  1st.  Because  the  accident  which  hap- 
pened to  the  brig  was  not  sufficient  to  warrant  a  decision  of 
the  contract ;  inasmuch  as  the  defendants  had  their  remedy 
in  their  own  hands,  and  had  a  right  to  pay  themselves  out 
of  the  freight,  any  damages  which  might  be  occasioned  by 
the  delay  in  repairing  the  vesseL  2d.  That  the  brig  had 
just  been  thoroughly  repaired,  and  the  planks  put  on  her 
bottom  were  two  inches  thicker  than  usual,  with  a  view 
to  guard  against  damages  by  her  taking  the  ground  ;  so 
that  there  was  no  neglect  or  omission  on  the  part  of  the 
plaintiff;  it  was  a  reparable  accident,  and  defendants  sh9uld 
have  waited  a  reasonable  time,  till  she  was  repaired.  Sd. 
That  the  captain  was,  pro  hoc  vice,  the  agent  of  the  freight- 
rrs ;  and  they  ought  to  be  answerable  for  any  misconduct 
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PttiTM      on  his  part,  in  moving  the  brig  out  to  a  place  which  was 

mm 

Tanno  and    more  hazardous  than  the  dock,  where  die  first  part  of  the 
'**^"       cargo  was  taken  in. 

For  defendants  it  was  contended,  that  by  the  Marine 
Law  it  was  obligatory  on  the  part  of  the  owners,  not  only 
to  see  that  a  ship  was  stout  and  staunch,  and  in  all  respects 
fit  for  sea,  before  any  part  of  the  cargo  was  put  on  boards 
but  that  she  should  be  kept  in  like  good  order  by  them,  un* 
til  she  broke  ground  to  proceed  on  her  voyage.  That  if 
a  vessel  becomes  leaky  or  unfit  for  sea,  after  she  sets  sail, 
the  shippers  are  obliged  to  wait  a  reasonable  time  till  she  ia 
repaired  at  any  intermediate  port  where  she  may  call  for 
that  purpose,  unless  another  vessel  is  prepared  to  carry  om 
the  cargo  to  the  port  of  destination.  But  in  a  case  like  the 
present  one,  where  their  goods  were  obliged  to  be  put  on 
shore,  on  account  of  an  accident  which  happened  before 
the  voyage  commenced,  they  were  not  obliged  to  lose  die 
chance  of  a  good  market  abroad,  and  wait  till  she  was  again 
made  seaworthy,  when  they  had  an  opportunity  of  pro* 
curing  another  vessel  without  delay,  to  send  on  their 
merchandise  to  a  foreign  market.  That  as  to  the  power  of 
paying  themselves  out  of  the  freight,  the  amount  of  a^r 
damages  they  might  sustain  by  the  delay,  and  probably  die 
loss  of  a  good  sale  abroad,  it  was  easy  to  foresee  tha(  it 
would  be  subjecting  themselves  to  a  contest  or  lawsuit  in  a 
foreign  country,  where  it  might  be  extremdy  difficult  «> 
ascertain  and  fix  those  damages  with  any  degree  of  cer* 
tainty ;  and  even  if  it  was  practicable,  it  was  always  at- 
tended with  trouble  and  delay,  together  with  much  vexadon 
and  costs.  That  as  to  the  captain  being  their  exclusive 
agent,  during  the  time  of  taking  in  that  part  of  the  cargo 
which  had  been  put  on  board,  they  denied  the  prin* 
ciple  in  the  manner  contended  for  by  the  plaintiff,  but  ad* 
mitted  it  in  a  qualified  degree.  As  far  as  related  to  die  care 
of  the  goods,  and  the  proper  stowing  away  on  board  the 
ship,  they  admitted  he  was  their  sigent  \  but  is  -every  tbi^K 
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relatmg  to  the  ship,  her  tackle, ,  apparel  and  furniture,  Sec.       Purrii 
he  was  the  agent  of  the  owners.  Tanao  ud 

The  court,  after  hearing  the  arguments,  refused  to  grant  **^ 

the  new  trial ;  as  they  were  of  opinion  the  law  was  with 
the  defendants  on  all  the  grounds. 

Rule  for  new  trial  discharged. 

De99Wisure^  for  pkuntiflf.    Prtngk^  for  defendants. 

All  the  Judges  present. 


Anderson,  Bannaline  &  Co«  against  Robson  &  Jones.     chatkitMg 

1S03. 


THIS  was  an  action  on  the  case  upon  a  bill  of  exchange, 
the  original  of  which  was  supposed  to  have  been  lost.— 
Verdict  for  the  plaintiffs.     Motion  for  new  triaL 

The  bill  in  question  was  drawn  by  the  defendants,  mer- 
chants in  Glasgowy  in  iavour  of  the  plaintiiFs,  who  were  also 
teerchants.  in  that  city ;  but  as  they  both  lived  at  the  same 
iplace^  it  was  a  single  bill,  without  duplicate  or  triplicate,  as 
is  customary  where  bills  are  drawn  by  merchants  on  others 
abroad.  It  was  refused  payment  by  the  payee,  and  was  of 
course  duly  protested  both  for  non-acceptance^  and  non- 
payment. Sut  in  the  mean  time,  and  before  the  bill  was 
9iX  maturity,  Mr.  Robson^  the  only  solvent  copartner,  came 
out  to  Carolina  ;  and  the  bill  after  it  was  protested,  was 
s^nt  Qut  after  him  for  recovery.  The  letter  enclosing  the 
original  bill  with,  the  protests,  was  put  into  the  letter-bag 
C^f  the  ship  iSr^Vamua,  bound  to  Cliarltston^  which  on  the 
passage  was  chaced  by  a  French  privateer,  and  that  so 
closely,  that  the  master  was  induced  to  throw  the  Utter- 
ly o^^'erboardy   for  fear^  of  its  falling  into  the  enemy^s 


A,  incpolimil 
forwardiog  (• 
his  agent  a- 
broad  a  dapll- 
eate  letter  en- 
doaing  a  no- 
tarial oopf  of 
a  ImU  of  C3r- 
changet  aiUI 
referring  to 
the  originiA 
letter  and  bin 
on  board  of  a 
partioalarvea- 
ael ;  proof  of 
the  letter-bag 
of  such  Tess^ 
haTing  been 
thrown  over- 
board whem 
chased  by  an 
enemy,  wilt 
be  sufBoicnt 
evidence  of 
the  loss  of  the 
ori^nal,  soaf 
to  justify  the 
court  to  per- 
mit a  copy  to 
be^  given  in 
eTidence  to  a 
jiiry. 
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Anderson,     hands,  in  which,  it  was  alleged,  the  bill  in  question  hall 

Co.         been  put. 
».  V  ^'     A        One  witness  proved,  that  the  defendant  Robsm  acknow- 

Robson  ana  *  ^ 

Jones.  ledged  in  Charleston^  that  he  had  drawn  the  origii^al  bill^ 
on  which  this  action  was  brought,  but  there  was  nopositixfc 
proof  of  its  loss.  In  order,  therefore,  to  supply  this  defect 
of  positive  proof,  the  plamtiffs  resorted  to  presumptive 
evidence  \  and  the  plaintifis'  correspondent  in  Charleston^ 
to  whom  the  originals  had  been  addressed,  swore  that  he 
had  been  employed  by  the  plaintiffs'  house  in  Glasgow^  to 
recover  the  amount  of  this  bill ;  and  that  he  had  received 
by  the  next  ship  which  sailed  from  Glasgow  after  the 
sailing  of  the  Britanniay  a  duplicate  of  the  letter  writleQ  by 
that  ship,  from  the  plaintiffs,  enclosing  notarial  copies  of 
the  protests,  with  a  copy  also  of  the  original  bill ;  in  which 
they  informed  him,  they  had  sent  on  the  originals  by  tlie 
Britannia;  he  also  proved  that  the  Britannia  arrived  witb* 
out  any  letters,  and  that  the  captain  and  mate  of  the  slup 
had  both  assigned  as  a  reason  for  not  bringing  letters  for 
Charleston^  that  the  letter*bag  had  been  thrown  overboard, 
when  the  ship  was  chaced  by  the  French  privateer,  on  the 
passage. 

An  objection  was  taken  to  this  kind  of  testimony  by  the 
defendants'  counsel,  as  not  bringing  this  case  within  die 
rules  of  law  ;  as  there  was  no  other  proof  of  the  origmal 
being  put  on  board  the  Britannia  but  the  plaintifis*  own 
letter ;  and  the  throwing  the  letter-bag  overboard,  contain- 
ing the  originals,  was  only  hearsay  testimony. 

To  this  it  was  replied  by  the  counsel  for  plaintiffs,  that 
from  the  nature  of  the  transaction  itself,  the  matter  was  not 
well  capable  of  higher  proof;  and  in  mercantile  affairs,  in 
the  course  of  trade  between  merchant  and  merchant  in 
foreign  countries,  less  strictness  was  observed,  and  a  much 
greater  latitude  was  allowed,  than  in  the  contracts  made, 
and  to  be  observed  between  citizen  and  citizen  residing  in 
the  same  country.  That  every  thing  had  been  proved  in 
this  case,  which  was  usual  and  customary  in  the  way  of 
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trade.  Letters  of  advice,  invoices,  biUs  of  lading,  pr«-  Andenoo, 
tests,  and  all  those  kinds  of  documents,  usual  in  commercial  co? 
cases,  were  every  day  given  in  evidence  to  juries,  and  ad-  nobwo  and 
mitted  by  courts  of  justice;  and  without  it,  trade  could  ^  j^^^f^ 
never  be  conveniendy  carried  on.  The  duplicate  of  the 
letter,  enclosing  notarial  copies  of  the  protests,  and  the 
bill  of  exchange,  could  not  possibly  be  a  fabrication,  as  it 
\ifas  written  soon  after  the  sailing  of  the  Britannia^  and  as 
there  was  but  one  original  bill,  a  duplicate  or  triplicate 
could  not  be  sent.  Every  thing,  therefore,  seems  to  have  be(n 
done  by  the  plaintiffs  in  this  case,  which  it  was  incumbent 
on  them  to  do,  in  order  to  establish  their  right ;  and  the 
fact  of  the  letter-bag  being  throvm  overboard  when  the 
ship  was  chased  by  the  French  privateer,  was  unquestiona- 
bly proved  and  corroborated  by  the  actual  arrival  of  that 
ship  in  Charkston,  without  letters ;  and  the  declaration  of 
the  principal  officers  of  the  ship  to  that  effect,  on  their 
arrival,  who  could  have  had  no  interest  in  making  a  wilful 
Biistepresentation  upon  a  point  of  so  much  importance  to 
all  concerned,  and  in  which  their  own  characters  as  honest 
inen  were  deeply  concerned. 

^udge  Johnson,  who  tried  this  cause,  in  his  charge  to  the 
jury,  observed,  that  this  was  a  case  to  be  governed  more 
by  die  usage  and  course  pf  trade,  than  by  the  rigid  rules  of 
the  common  law ;  and  much  greater  latitude  was  allowable 
in  a  case  of  this  nature,  than  could  be  permitted  by  the 
courts  of  justice,  in  ^ases  relating  to  the  loss  of  deeds, 
specialties,  and  other  instruments,  whic|i  were  to  t^  regu- 
lated by  the  strict  rules  of  evidence* 

That  there  appeared  to  be  no  doubt,  as  to  the  existence 
and  contents  of  the  bill.  The  only  point  for  the  considera- 
tion of  the  jury  was  as  to  its  loss  ;  and  he  left  it  to  them 
to  determine,  upon  the  whole  of  the  circumstances  of  this 
case,  whether  the  loss  of  the  bill  had  been  satisfactorily 
accounted  for,  or  not? 
Vol.  n.  n  R 
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Attrienoi^        And  the  jury  being  folly  sMitisfied  upon  all  the  points  of 

.   Co.        the  case,  found  upon  the  copy  of  the  biU  and  protests,  under 

RobaoB  wi    the  notarial  seal  in  GbufgotVj  die  ainount  of  the  bill   widi 

Jones.  .  . 

interest  and  costs* 

The  present  was,  therefore,  a  motion  for  a  new  trial, 
oh  the  grounds  that  the  verdict  was  without  evidence  and 
Against  law,  &c. 

The  court,  after  hearing  arguments  on  both  sides, 
was  of  opinion,  that  the  case  was  verj^  properiy  sub- 
mitted, imder  all  the  circumstances  of  the  case,  by  the 
presiding  judge  to  the  jury,  who  had  found  a  verdict  for 
the  plaintiffs ;  and  as  the  hss  of  the  original  bitt  was  a 
matter  for  their  consideration,  arising  from  the  nature  of 
the  evidenge  offered,  and  the  whole  of  the  case  together, 
the  court  did  not  think  proper  to  disturb  the  verdict* 

Rule  for  new  trial  discharged. 

Tumbull^  for  plaintiff.     Cheves^  for  defendants* 

AH  the  Judges  present* 


Charleston,  VakDEHHORST  &  Co.  agCtiftSt  DaVID  M*TaGOART. 

Rice  oraay       ASSUMPSIT  foT  a  quantity  of  rice  sold  by  plaintiife 

other    sUple  -^  '^ 

commodity  of  AS  factors* 

•hOTld"£  ex.  The  rice  in  question  had  been  sent  down  to  the  pbuntife 
JKng^  *^^  •^^^  '^y  ^''*  Bowman^  from  his  plantation  on  Santee 
^  bSiJl"  ^\u  ™^*  '^^^  defendant  purchased  it,  and  there  was  a  balanoe 
to*^^  detc°*  ^  ^*  ^*^^'  ^^'  unpaid,  for  which  this  suit  was  brought, 
mined  b^  aa  The  defence  was,  that  the  rice  was  damaged  and  not 
at   a  foreipi  merchantable;  and,  therefore,  that  defendant  was  not  bound 

port        The 

neglect  on  the 

part  of  the  parchsser  to  make  aueh  examination,  is  a  tacit  admltoioa  of  the  merebantaU^ 

qoality  of  the  article,  and  ha  thereby  takes  the  risk  spoa  himsolf. 
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to  pay.    Oa  the  pott  of  defendant  U  was  proved,  that  ^^^g^*^ 

fifteen  tierces  of  it  had  been  shipped  by  him  tQ  AU^caadria         v. 

in  Virgtma  ;  th^t  the  veasel  had  only  eight  daya  passage  ; 

that  the  weather  was  very  fine,  the  vessel  siaunch  apd  ^vf^ 

and    that   no  damage  could  have  happened  during  th^ 

passage.     That  upon  the  examination  of  the  rice  after  k 

was  landed  at  Akxandria^  the  whole  of  it  in  the  caska  was 

found  to  be  dark,  musty,  and  unmerchantable  ^  ao  that  a 

purchaser  who  had  bought  it  aa  merdiantable  returned  it  t^ 

the  consignee,  who  was  obliged  to  sell  it  at  public  auctkna 

as  damaged  rice,  when  it  brought  litde  or  nothing ;  so  tlM 

the  damages  upon  such  sde  amounted  to  a  sum  qonsideni- 

bly  above  the  balance  claimed  by  the  pUuntifis  in  the  prtsenfe 

action* 

For  the  plaintiffs,  in  reply,  it  was  ptoved  l|y  ^  person 
who  managed  Mr.  BowmarCs  plantation,  that  these  fifteen 

•  •  • 

casks  of  rice  had  only  been  beaten  out  ten  days  before  die  sale 
to  defendant,  and  that  it  was  put  up  in  good  merchantable 
order.  The  master  of  the  schooner  who  brought  it  to 
Charkaton  from  SanteCj  proved  that  it  was  delivered  dry 
and  in  good  order*  And  Mr*  MitcheB^  the  cooper,  who 
had  coopered  all  the  casks  after  their  arrival  in  CharkHortf 
proved  that  they  were  all  in  good  order.  And  the  wharf- 
inger,  a  Mr*  Keating'^  shewed  the  rice  to  defendant  when 
he  purchased  it.  And  Mr.  M^Taggart  was  so  well  satis- 
fied  with  it,  that  he  had  only  two  casks  opened,  when  he 
immediately  went  to  the  plaimiffs'  counting-house,  and 
made  the  purchase  without  furchcr  examination;  and 
further,  that  all  the  parcel  appeared  to  him  to  be  in  fine 
order  for  shipping.  All  the  witnesses  stood  fair  on  bodi 
sides,  and  the  only  difficulty  was  to  account  for  the  damage 
which  the  rice  had  sustained. 

The  case  was  submitted  by  the  presiding  Judge  to  tha 
jury,  as  a  matter  for  their  consideration,  and  they  found  a 
verdia  for  the  defendant. 

After  this  verdict  was  given  in,  thk  was  thought  to  beH 
«aiia«  of  mora  smpgrtaaco  thw  at  first  it  was  considered  to 
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VamMiont  be,  as  aSecdog  both  the  planting  and  sluppiog  inteiests  of 
diis  country. 

Accordingly  a  new  trial  was  moved  for^  on.  the  gtouiid 
of  its  being  a  new  case  of  much  importance,  and  meriting 
a  fuller  consideration,  than  it  had  undergone  on  die' above 

triaL 

On  die  part  of  defendant  it  was  contended,  that  the 
Credit  and  interest  of  CaroHna  very  much  depended  upoa 
the  integri^  and  good  conduct  of  the  planters,  in  putting 
up  their  staple  commodities  in  good  order  for  a  market  \ 
particularly  rice,  which  was  so  easily  damaged*  That 
merchants  and  strangers  reposed  a  hi^  confidence  in  their 
honour,  and  advanced  tiieir  money  freely,  upon  the  frith 
and  credit  which  was  given  to  dieir  csure  and  circumspectioQ, 
in  putting  up  this  valuable  article  dry  and  in  a  good  €on£* 
tion  for  shipping  off  to  a  foreign  market ;  and  if  at  any 
time  it  turned  out  otherwise,  they,  and  not  the  merchant 
or  purchaser,  should  bear  die  loss.  That  receiving  a 
sound  price,  warranted  a  sound  commodity,  s^  if  the 
article  sold  turned  out  unsound,  the  seller  should  return 
the  price,  and  all  damages  besides. 

In  the  present  case,  it  was  sidd^  it  was  almost  impossible 
that  the  rice  could  have  been  damaged  or  injured  after  it 
came  into  the  defendant's  possession ;  as  the  vessel  was  a 
fine  dry  airy  one,  had  met  witii  no  bad  weather,  and  waf 
only  eight  days  on  the  passage,  so  that  it  was  fair  to  con- 
clude that  the  rice  must  have  been  in  a  damp  or  moisi 
condition,  when  it  was  put  into  the  casks  at  Mr.  Bowman's 
plantation ;  or  received  some  injuiy  afterwards,  before  it 
was  shipped  for  Alexandria.  That  this  presumption  waa 
so  strongly  infen^blc,  that  it  was  dificult  to  draw  any  otl^er 
conclusion. 

For  the  plaintiffs,  in  reply,  it  was  admittedt  that  the  in* 
larest  and  credit  of  the  country  did  depend  a  good  deal 
on  the  care  and  circumspection  of  the  planters  in  putting 
up  their  staple  commodities  in  good  and  merchanta* 
ble  order  for  shipping  off  to  a  foreign  markat,  and  par-> 
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ticularly  rke,  and  that  if  it  turned  out  otherwise,  the  Vancl«i4«t* 
planters  ought  to  bear  the  loss  ;  but  they  contended,  noP^  ▼• 
withstanding  all  that  had  been  said  to  the  contrary,  that  the 
rice  did,  in  this  case,  come  to  Charleston  in  good  order, 
and  was  delivered  in  good  order ;  and  that  the  evidence 
adduced  on  the  part  of  the  plaintiffs  was  clear  and  explicit 
on  this  subject. 

That  it  was  the  duty  of  the  defendant  to  have  examined 
it  before  he  shipped  It ;  arid  it  was  every  day's  practice  for 
purchasers  of  rice  to  do  so ;  that  there  Avere  coopers  of 
skill  and  judgment  on  every  wharf  in  the  city,  whose  duty 
and'busines  it  was  to  m^ke  such  examination,  and  to  put 
the  casks  in  good  order,  before  diey  were  shipped  ;  and  it 
wasjthe  defendant's  own  fauk  that  diis  was  not  done,  and 
be  has  himself  to  blame  for  not  having  it  examined  before 
he  shipped  for  Alexandria*  But  the  plaintifTs*  counsel  in- 
sisted Ihat  the  great  evil  of  the  principle  contended  for  by 
the  defendant,  consisted  in  making  the  examination  or  in- 
spection of  the  pondition  and  quality  of  rice  at  a  foreign 
port ;  and  setting  up  that  as  the  rule,  by  which  its  sound- 
ness was  to  be  tested,  instead  of  ihaking  such  examination 
at  the  place  where  it  was  shipped. 

That  flour,  and  all  the  great  staple  articles  sent  abroad 
from  the  northern,  or  other  states,  were  all  inspected  at  the 
port  'of  delivery  before  shipping  ;  and  so  ought  the  rice  of 
Carolina  in  like  manner  to  be  examined  before  it  was. 

« 

•shipped. 

That  a  contrary  principle,  if  it  was  ever  introduced  into 
this  country,  would  place  the  Carolina  planters  at  the  mercy 
of  the  shippers  and  ship-masters,  and  their  correspondents 
abroad  in  other  countries,  for  which  reasons  it  ought  to  be 
laid  down  as  a  general  and  governing  rule  in  all  cases,  that 
the  staple  commodities  of  this  country  should  b^  examined 
here  before  tlicy  were  shipped,  otherwise  to  be  taken  at  the 
risk  of  the  shipper.        , 
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Vanderhont 

V. 

M^aggarL 


The  Judges,  after  duly  considering  this  motion,  obseived, 
that  in  a  case  like  the  present  one,  where  the  scales  of  evi- 
dence were  so  equally  poised,  it  was  difficult,  if  not  impoft» 
stble,  to  say  which  side  ought  to  preponderate^  without 
doing  manifest  injustice  to  the  other,  upon  the  ground  of 
evidence.  But  by  resorting  to  principles,  they  thought 
they  were  justifiable  in  directing  a  new  trial,  in  order  that 
this  case  should  have  a  fuller  investigation* 

That  the  principle  contended  for  on  behalf  of  the  plain- 
tiff,  was  a  wise  and  beneficial  one,  both  to  the  commercial 
and  planting  interests  of  Carolina^  namely,  that  the  st^Je 
commodities  of  the  country  should  be  examined  or  in- 
spected before  shipping,  by  which  means  the  credit  of  the 
planters  raising  those  articles  would  be  kept  up  and  maii^ 
tained,  and  frauds  upon  purchasers  would  be  prevented  ; 
which  practice  was  not  only  warranted  by  the  usage  of 
trade  in  this  port,  but  also  by  the  general  custom  m  moat 
of  the  other  parts  of  the  world*  Secondly,  that  where  it 
was  usual  to  examine  rice  or  any  other  staple  article  before 
shipping,  and  the  purchaser  refused  or  ne^cted  to  take 
that  precaution,  he  thereby  tacidy  admits  the  quali^  to  be 
good,  and  takes  the  risk  upon  lumself.  And,  lasdy,  that 
the  inconveniences  to  commerce  in  general  would  be  leas 
by  observing  Aose  rules,  than  by  following  the  nuxle  pur* 
sued  in  the  present  case,  of  examination  at  the  port  of  de- 
liver}', where  only  one  of  the  parties,  or  hia  agent,  was 
present  at  the  examination  ;  and  that,  too,  after  every  ex- 
pense had  been  incurred  in  sending  it  on  to  a  foreign 
market. 

For  these  reasons,  and  in  order  that  these  pointa,  whidi 
were  of  general  concern,  might  be  more  fully  aigued  ani 
investigated,  the  rule  for  new  trial  was  made  jdbsolute* 


Dessauasuref  for  plaintiffs.    Prmgk^  for  d|:fendaot« 


AH  the  Judges  present. 
4 
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N.  B.  AQ  tliese  points  were  again  very  fully  asud  atdy  Vnndeihont 
argued  on  the  second  trial,  when  there  was  a  verdict  lor  the  ^ 

plaintiffs  for  the  full  amount  of  their  demand,  on  the  ground  ^^f^*^ 
that  it  was  the  defendant'^  Qwn  fault  that  the  rice  had  not 
been  fully  examined  before  it  was  shipped,  and  that  by 
such  neglect  he  admitted  the  quality  of  the  ripe  to  be  mer- 
chantable and  in  good  order  at  the  time  of  shipping,  as  it 
was  proved  that  he  had  only  two  casks  opened,  and  that  he 
was  so  well  satisfied  with  them,  that  he  went  without  further 
examination  and  made  the  purchase  of  the  wholes 


James  Wallace  &  Co.  against  Depau  &  Kekk*  CbarU9t9n, 

CASE  on  a  policy  of  insurance.  Verdict  for  plaintiffs.  whet«  a^ea- 
Motion  for  anew  trial.  ^  Sky,Sd^ 

This  was  an  action  on  a  policy  on  goods  shipped  at  So-  J'***^^^  ^I* 
v€mnah  in  Georgia^  to  Savannah  Le  Mar  in  Januucay  on  sails,  without 

_    ,         .  __^  any      TiolenC 

hoaaa  the  schooner  Thomas*  gale  of  wind 

Ffxnn  the  captain's  protest  produced  on  the  trial,  itap-  2, "It*  is*"^ 
peared  tiiat  the  vessel  sailed  from  Savflnnah  on  die  24di  of  iS^fjJe^Ji^ 
Aprily  1799;  that  on  the  following  day  she  proved  kaky,  ^|^°*^J^^    ' 
which  continue^  to  increase  till  the  27llii  when  they  were  she  saded. 
obliged  to  bear  away  for  Nassau  in  New  Protndence*    That 
after  they  had  borne  away  for  Nassau^  diey  met  widi  severe 
gsdes  of  wittdi  and  on  tife  8th  May  arrived  at  New  Provi' 
dence^  with  two  feet  water  in  the  hold,  where  she  was  ex- 
amined, and  condenmed  as  unfit  for  sea,  and  the  cargo  sold 
for  little  or  nothing. 

The  deficnce  wt  tip  by  defendants  was,  that  she  was  not 
seaworthy  at  the  time  of  sailmg,  which  was  sufficient  to 
vitiate  the  poHcy  of  insurance.  That  it  was  very  evident 
there  must  have  been  some  radical  defect  in  the  bottom  of 
the  vessel,  as  the  leak  commenced  on  die  day  after  she  went 
over  the  bat,  and  contmued  to  increase  till  the  27th ;  during 
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'■"M*  ^*''  which  time,  thert  was  fine  neather,  so  that  it  cou]d  not  be 

▼.  attributed  to  the  gaks  of  wind^  which  happened  after  she 

Kern.       shaped  her  course  for  Ifiew  Pr<midence^  which,  however, 

might  have  increased  her  leaky  condition  before  slie  went 

into  port. 

For  plaintiffs,  in  reply,  it  was  admitted,  that  if  a  vessel 
is  not  seaworthy  at  the  time  of  sailing,  it  wiH  vitiate  the 
policy*  But  it  was  insisted  that  a  vessel  might  become 
disabled  within  twenty*foar  hours  after  she  wentt^sea, 
and  that  would  not  vitiate  the  policy,  and  that  it  was  owioi^ 
to  the  heavy  gales  she  met  with  which  disabled  her. 

The  jury  to  whom  this  case  was  submitted,  found  « 
verdict  in  favour  of  the  plaintiffs  for  1,400  dollars,  the. 
amount  of  the  sum  in  the  policy.  And  the  present  was  a 
notion  for  a  new  trial,  on  the  ground,  that  the  verdict  was 
against  the  weight  of  testimony,  and  the  strong  presump- 
tive evidence,  arising  out  of  the  circumstances  of  the  case. 

The  court  after  hearing  the  arguments,  was  of  opinioo, 
that  there  were  good  grounds  tp  justify  a  new  trial,  inasnr  uch 
.  as  the  presumption  was  exceedingly  strong  that  the  vessel 
was  not  seaworthy  when  she  sailed.  She  proved  leaky  the  d^ 
after  she  went  to  sea,  when  there  was  no  violent  or  tempes- 
tuous weather  to  occasion  the  least  injury,  and  the  les^ 
continued  to  increase  till  the  27th,  when  the  captain  and 
mariners  were  obliged  to  bear  away  for  New  Providence^ 
If  the  gales  which  happened  aftenvards,  had  taken  her  upon 
going  to  sea,  or  before  her  leaky  condition  was  discovered, 
in  such  case,  there  might  have  been  some  reason  to  have 
concluded  that  she  might  have  been  injured  by  the  high 
winds  and  heavy  seas ;  but  on  the  contrary,  her  bad  con- 
dition was  discovered  before  the  stormy  weather  came  on. 
This  was  sufficient  to  raise  a  strong  and  violent  presumption, 
that  she  was  not  seaworthy  when  she  sailed,  and  which  pr«% 
sumption  has  not  been  rebutted  by  any  testimony* 

Bulb  for  new  trisd  made  absolute. 

All  the  Judges  present* 
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TuNNO  and  Cox  ad^.  John  Suk£let.  CkaNeum^ 

1803. 

SPECIAL  action  on  the  case  for  not  accepting  and  paj^  Whereamer* 
ing  a  bill  of  exchange  drawn  on  defendants  by  captain  an  agent  for 
DoarUy  at  iS^^  Domingo.  Verdkt  for  plaintifi.  Motion  for  pnriioie,  w 
«w  trial.  Z^J, 

Captain  Doane  commanded  a  vessel  belonging  to  the  {^JJJJJ^  ilnto 
house  of  the  defendants  in  Charleston*  and  was  specially  em-  ^^    Uie    a^ 

■  *  moant,      fcc, 

ployed  by  them  to  proceed  to  St.  Domingo^  and  there  to  and  the  agent 
purchase  sugar>  cotton,  coffee,  and  other  West^India  pro-  him  to  draw 

'        »    Kill*    Am*   onAa 

duce,  and  to  draw  bills  on  them  for  the  amount.  t^er  imrpose. 

While  at  the  Cape^  transacting  this  business,  Doane  got  Sn^^^^ 
into  a  law-suit  about  a  netrro  he  had  3old,  and  was  put  into  ^^<^  ^^  ^^ 
prison ;   and  in  order  to  extricate  himself  from  gaol,  he  nwh  Wills,    - 
drew  the  bill  in  question  on  the  defendants,  in  favour  of 
the  plaintiff,  who  knew  captain  Doane  had  a  credit  from  the 
house  in  Charleston. 

The  defendants,  however,  discovering  that  this  bill  was 
drawn  for  a  different  purpose  than  that  of  purchasing  West* 
India  produce  for  their  account,  agreeably  to  their  instruc- 
tions,  refused  to  accept  or  pay  it.  Whereupon  plaiotiff* 
brought  his  action,  and  recovered  a  verdict  in  his  favour, 
upon  the  general  law  of  merchants,  that  principals  were 
bound  by  the  acts  of  their  agents  or  factors.  Sec. 

This  was,  therefore,  a  motion  for  a  new  trial,  on  the 
ground,  that  the  letter  of  instructions  given  by  defendants^ 
was  for  a  special  purpose,  to  wit,  that  of  purchasing  West* 
India  produce,  and  no  other ;  and  that  as  Doane  had  taken 
upon  him  to  draw  on  them  for  a  very  different  one,  on 
his  crwn  account,  and  not  on  theirs,  they  were  not  bound  to 
pay  it. 

The  Judges,  after  considering  this  case,  were  of  opinion 
unanimouslyy  that  the  Jury  had  found  a  verdict  against 
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ToDnoScOn  the  law  of  merchants,  and  the  tenor  of  the  instructions 
Sukeiey.     given  by  the  defendants  to  their  agent,  captain  Doane. 

Rule  for  new  trial  made  absolute* 


All  the  judges  present 


VhixrktUin,  J^^^  TAttOR  ads.  MOBES  MeTERS. 

1803. 

Where  the  DEBT  on  bond*  Verdict  for  plaintiff  in  Georgetown 
witneM  to  a  district.     Motion  for  new  triaL 

^t^l^p.  ^^  tWs  case  the  presiding  Jud^e  (Bay)  permitted  Ihif 
hJSd?irriUnij  plaintiff  to  prove  the  hatod-writing  of  the  obligor  to  the 
vcd'*  befST  ^^^^  (under  the  late  act  for  permitting  parties  to  prove 
puintiff    can  notes  and  bonds,  by  other  persons  kdowitig  their  hand- 

prove      the 

band-writing  writings,  than  the  subscribing  witnesses,)  without  proving 
or  maker  ^  the  h^nd-writings  of  the  witnesses  to  the  execution  of  it ; 
2SSfdtng''?hJ  when  a  verdict  was  found  for  the  pldldti£F. 
aUowa^  *the  ^^^  ^^^^  therefore,  a  motion  for  a  Aew  trial  on  th* 
^T^htnA  8"^*"*^  ^^  ^®  mistake  of  the  Judge,  in  permitting  tint 
or  notes  by  kind  of  testimony  to  be  given,  without  proving  the  signch 

otJier  peraoni  ^  , 

than  the  sub-  tures  of  the  Witnesses. 

^ISin^  ^' '      In  support  of  the  motion  it  was  urged,  that,  although  the 

act  intended  to  save  the  expense  and  trouble  of  witnesses  t6 

bonds  and  notes  from  attending -in  all  cases  to  prove  the 

execution  of  them,  by  alloiVing  other  persons  to  pmvb 

them,  who  might  know  the  hand-writing  of  the  obligor  or 

GUk.  Law  of  party  making  the  note,  yet  it  did  not  destmy  the  comnKm 

^^'^^\  law  rule  of  proving  the  hand-writings  of  the  witnesses,  \A 

^^'  the  first  instance,  before  the  plaintiff  could  be  let  in  to  prove 

the  hand-writing  of  the  obligor  or  Maker  of  &  notd,  in  the 

same  manner  as  if  such  witnesses  were  dead,  or  out  of  tfi^ 

jurisdiction  of  the  court. 


OF  SQUTH  CA»OUNA,  IN  THE  YEAR  UB03.  .      507 

The  Ju4gea»  ^fter  hearing  argumeotv,  were  of  opinioo,      T»ior 
tbfit,  although  the  act  is  silent  on  the  subject  of  proving     Meyen. 
the  hAnd-writiingp  of  the  witnesses  to  n  bond  or  note,  it  was    ^"^""^^^^ 
safest  to  Qonfona  to  the  old  common  law  roles  of  evidence 
upon  the  subgect^  apd  prove  their  signatures  in  the  first  im^ 
stance. 

Bole  for  new  trial  was  therefore  made  absolute* 

N.  B.  The  Judges^  in  a  subsequent  case,  upon  reoon^  j^^  eue  ^of 
«deration  of  this  point,  were  of  opinion  they  had  laid  j^^^^  ^ 
down  die  rule  too  stricdy  in  the  above  decision,  as  incoi^  «nee  been 

,  ,       /  •  .  •       overruled   by 

sistent  widi  the  spirit  of  the  act,  whidi  certainly  was  in-  th^adires,and 

,    _  -  ,, ,  i.r-     •  plaintiff   may 

tended  to  remove,  as  far  as  possible,  every  diiicuity  out  prove  hb  note 
of  the  way,  in  proving  bonds  and  notes,  where  diere  was  out  proving 
iio  allegation  of  forgery,  duress,  or  die  like ;  and  thought  Ijlf^'^'of '^he 
that  the  proof  of  the  hand^writings  of  the  witnesses  might  ^^"^J^J^g^f 
be  ^spensed  with ;  and  diat  proof  of  die  hand-writings  of  ^^^^^i*^» 
obligors  or  parties  making  notes  was  suficient,  without 
proving  the  names  of  the  witnesses. 


Blackloci:  and  Bower  against  Jami^s  Gairdner.       CharUttan, 

CASE  on  attachment  issued  on  the  1st  oi  yanxiary^  lj803,  Whempiain- 
and  made  returnable  to  ^y  court,  1803,  notwithstanding  aiontoiodgea 
the  yonuo^  term,  1803,  intervened  between  the  teste  and  defeiX»r\^ 

««4-.««M  t^**  the  return 

'CtUm.  ^^y     of   any 

A  motion  w^is  made  during  the  January  term,  1 803,  be-  ^^JT^JiJe  1i!!S 
fore  the  presiding  Judge,  (Gi^imke,)  to  ^uash  this  writ,  dnyofthent- 
for  the  irregularity  of  the  return,  being  to  a  second  court  eourt,  ii  may 
next  after  the  teste  of  the  writ>  instead  of  the  next  succeed-  made  return- 

able  to  the  8d 
court,    aa    it 

voald  be  nagatiny  in  that  inteiral  to  make  it  returnable  to  the  first  court,  after  the  return 

day  had  pawed. 
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tltMo^umA  isg  coon  after  issdog  it,  which,  it  was  alleged,  was  con* 

Bower 


▼.^  traiy  to  all  commoa  law  rules  on  that  subject,  ms  all 

and  precepts  should  be  made  returnable  to  the  court  neat 
after  issuing  them,  otherwise  there  would  be  a  chasm  in 
the  proceedings^  by  leaving  out  a  lipk  in  the  ^haauof  cop- 

« 

tinuances,  which  would  vitiate  them,  or  amount  to  a  di»> 
continuance  ;  which  was  ordered  accordin^y. 

And  now  it  was  moved  to  have  the  order  of  the  circiut 
court,  in  Jahuary^  1803,  rescinded,  and  the  proceedings 
restored  to  their  original  order.  In  support  of  this  mo- 
tion  it  was  urged,  that  the  act  of  1792  had  altered  the 
common  law,  with  respect  to  the  return  of  writs  and  pit>- 
cesses  in  our  courts  of  justice,  which  declares,  ^^  lliat  all 
writs  and  processes  lodged  after  the  return  day  of  any 
court,  and  before  the  first  day  of  the  sitting  thereof,  shaU 
not  be  void;  but  shall  be  good  for  the  ^cand  caurtP  On 
the  construction  of  this  clause  in  the  act,  it  was  said,  that 
if  the  clause  of  the  act  under  consideration,  declared  that 
a  writ  served  after  the  return  day  of  si  court,  an^  before 
the  sitting  thereof,  should  not  be  void^  but  shoiild  be  good 
for  the  second  court,  it  would  not  be  straining  the  act  too 
far  to  say  it  might  (in  that  interval  between  the  retiun  day 
and  the  first  day  of  the  court)  be  made  returnable  of  mce 
-to  the  second  court.  There  could  be  no  error  in  making 
a  process  expressly  returnable  to  a  day  certain,  which  was 
good  by  implication  or  construction.  This,  it  was  ^id^ 
would  at  once  be  giving  the  act  its  true  and  legal  efficacy 
and  operation,  without  the  aid  of  implication. 

And  of  this  latter  opinion  were  all  the  Judges,  who 
observed,  that  this  construction  of  the  act  would,  in  fu- 
ture  guard  against  a  failure  of  justice,  between  the  return 
day,  and  the  first  day  of  thp  sitting  of  the  court  afterwards ; 
and  wopld,  at  the  same  time^  make  the  practice  more  liberal, 
agreeable  to  the  true  intent  and  meaning  of  the  act  of  1792, 
as  it  would  be  a  nugatory  act  to  make  it  returnable  to  the 
next  courti  after  the  return  day  was  past* 
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The  order  for  quashing  the  proceedings  made  in  the  car-  ®**5d!!J^*** 
cuit  court,  was  therefore  rescinded  and  set  aside,  and  the 
unit  and  proceedings  were  restored*  ' 

All  the  Judges  present. 


CoNNOLY  against  Stewart.  CA«r^fi»ifc. 

THIS  was  a  question  between  two  mortgages  of  the  w^bere  tker* 
ft^me  land,  to  determine  the  right  of  priority.  ^7^t2i 

Connoly  had  the  eldest  mortgage,  and  Stewart  theJ^'^J"****^ 
younger  one.  But  the  former  was  recorded  in  the  secre-  >•  recorded  m 
tary's  office,  and  the  latter  in  the  office  of  the  register  of  ofic9,  and  th« 

*  T        1  •  111  yooiigep    on* 

mesne  conveyances.  In  this  state,  both  the  mortgagees  {•eeonied  in 
remained  contented  and  satisfied,  till  an  execution  had  been  ^ce/thelat« 
lodged  in  the  hands  of  the  sheriff  of  Charleston  district,  i'^yifeJ^^J'J^ 
who  sold  the  land,  and  was  about  paying  over  the  money  ^^^•^Li/**'^ 
arising  from  the  sale,  and  as  there  was  not  a  sufficiency  to  the  proper  oS 

fioe. 

pay  them  both,  as  well  as  judgment  on  which  the  execa- .. 
tion  had  issued,  the  question  was,  who  sliould  have  the 
fuoney  ? 

The  Judges  were  unanimously  of  opinion,  that  Stewart^ 
wlio  had  the  youngest  mortgage,  should  have  the  prefer- 
ence, because  he  had  recorded  his  mortgage  frst^  in  the 
proper  office  for  recording  deeds  y^r  landed  property  y  which 
is  in  the  register's  office.  Whereas  the  prior  mortgagee, 
Connoly^  had  recorded  his  mongage  in  the  secretary's 
office,  which  is  the  office  $ippoi|ited  by  law  for  recording 
mortgages  and  deeds  for  negroes,  and  other  personal  pror 
perty,  and  not  real  property* 

The  act  for  preventing  deceits  by  double  conveyances,  is 
very  explicit  and  express  upon  this  subject.  It  declare^ 
fhat  ^^  that  (i9le,  convey^ce  or  mortgage  of  Ismds   aq4 
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tenementt,  which  shall  be  fint  recorded  or  registered  ia 
the  iiegister's  office,  &c.  shall  be  held  and  taken  to  be  th^Jirai 
sale,   conveyance  or  jnortgage."      And  that  that  sale  or 
mortgage  of  negroes,  goods  or  chattels,  &c.  first  recorded 
in  the  secretary's  office,  &c.  shall  be  held»  deemed  and  ta* 
ken,  to  be  the  first  sale  or  mortgage,  &c*  in  all  courts  of 
judicature  in  South  Carolina.     Hence  it  was  most  evident, 
that  die  act  contemplated  two  offices  for  the  recording  of 
deeds  of  conveyances,  &c«  the  one  for  real  or  landed  property^ 
and  the  other  for  chattels  or  personal  property ;  and  die 
man  who   is  so  incautious  as  to  record  a  deed  in  either 
office,  which  should  be  recorded  in  the  other,  must  take 
the  consequences  upon  himself*     This  court  has  no  power 
to  affi:>rd  him  relief;  the  law  is  imperious,  and  must  govern* 
The  recording  in  an  office  not  directed  by  law  for  the 
purpose,  is   tantamount  to  no  record  at  all,  as  to  other 
persons  having  first  duly  recorded  their  deeds  for  the  same 
property,  in  the  appropriate  office  directed  by  law  for  that 
purpose* 

Rule  made  absolute,  and  the  sheriff  to  pay  the.  money 
over  to  Stewart,  in  discharge  of  hi^  mortgage,  wbi^  was 
first  duly  recorded. 

All  the  Judges  present. 

N.  B.  Divers  acts  of  assembly  have  consolidated  bodi 

these  offices  into  one,   in  most  of  the  country  districts; 

but  they  are  still  distinct  and  separate  offices  in  Charleston 

district. 
6 
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Samubl  MaveHick  as^amst  Thomas  Stokeb.  Charteim, 

°  1803. 

SPECIAL  action  on  the  case,  in  nature  of  a  writ  of  Where  a  ne. 

ero  olaimt  dm 

taTishment  of  ward,  to  try  the  freedom  of  a  negto  maA,  freedom  from 

,    -^.  .      ,  .        a  person  reti- 

named  MichaeL  dUigmauiter 

Iti  support  of  this  action,  several  witnesses  were  called  bjr  !|^;|!^£^^ 

the  plaindfi;  who  deposed,  that  they  had  known  the  negro  ^i^^^^^^ 

fai  questicHi  at  Baltimore^  where  he  had  kept  a  cake  and  ^^^^  ,^  • 

ade  house ;  and  also  in  Wilmington^  in  the  state  of  Delaware^  aithoQfshhftp* 

*  pear  thatradli 

where  he  pursued  some  other  business  $  and  that  in  both  negro  maj 
places  he  appeared  to  be  independent  of  any  master,  and  nUltredto  hm 
conducted  himself  like  a  free  man.  forMa^^wnel 

In  further  support  of  the  plaintiff's  case,  the  following  JJ^h^wdT. 
Written  certificate  or  paper  was  produced,  (to  wit.)  bouring  tute* 

^  I'his  is  to  certify  to  all  whom  it  may  concern,  that  JhRcha^ty 
a  negro  about  5  feet  9  inches  high,  21  years  of  age  in  Au* 
guH  last,  has  my  permission  to  go  about  his  lawful  busi* 
liess ;  but  it  is  understood  that  this  is  not  to  operate  as  a 
{>a98,  if  ever  the  said  Michael^  or  Peggy  Burton  his  wife, 
should  return  t6  the  state  of  Maryland^  but  that  he  shall 
be  liable  to  be  taken  up  and  treated  as  a  slave*" 

^*  Given  under  my  hand  at  the  city  of  Baltimorej  this  se- 
cond day  of  April  J  1T99* 

(Signed,)  "  Thomas  jRutterJ^ 

On  the  part  of  the  defendant  it  was  proved,  that  the  said 
negro  Michael  did,  in  violation  of  the  condition  in  said 
certificate,  return  to  the  state  of  Maryland.  And  it  was 
ttiutually  agreed  upon  by  the  parties  to  this  suit,  that  the* 

X  sole  question  in  this  case  should  be,  whether  the  ward  of 
the  plaintiff  was  free  or  not?  and  that  no  question  should 

,  be  made  as  to  defendant's  title,  or  how  he  came  by  him. 

DessaussurCj  on  the  part  of  the  plaintiff,  contended,  that 
his  keeping  a  house,  and  dealing  for  himself  in  the  place 
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Ifavcmk  where  his  sapposed  former  master  resided,  and  his  removal 
StokM.  afterwards  to  the  state  of  Delaware^  and  carrying  on  busi- 
ness there  for  himself  as  if  he  had  been  a  free  man,  were 
of  themselves  presumptive  evidence  that  he  must  hare 
been  manumitted  and  set  at  liberty.  And  the  paper  pio- 
duced,  it  was  contended,  operated  as  such  to  aQ  inteots 
and  purposes ;  for  it  permitted  him  to  go  about  his  lauafid 
hisintss.  This  lawful  business,,  it  was  Urged,  gave  him  his 
permission  to  go  where  he  pleased,  and  to  pursue  what  caB- 
ing  or  profession  he  pleased,  for  a  livelihood ;  and  that  too 
without  limitation  of  time,  or  any  accountability  to  his  for- 
mer owner  whatever,  which  amounted  to  as  complete  a 
manumission  as  well  could  be  framed ;  and  the  very  con* 
dition  annexed  to  this  manumission .  proved  it*  For  it 
says,  if  ever  he  should  return  to  the  state  of  Manfland,  or 
his  wife  Peggy  Burton^  then  he  should  be  liable  to  be  takoL 
upy  and  treated  as  a  slave*  These  latter  words  prove  most 
clearly,  that  it  was  the  intention  of  his  master  never  to 
consider  him  as  a  slave  a^in,  provided  he  did  not  return 
to  the  state  of  Maryland.  Now  admitting  this  to  be  the 
fair  construction  of  this  instrument  of  writing,  that  he  was 
manumitted  and  set  at  liberty  by  it,  was  there  any  law,  it 
was  asked,  eidier  common  or  statutory,  either  in  Maryland^ 
or  any  other  of  the  states,  which  entailed  the  condition 
of  slavery  on  any  man  for  entering  into  the  limits  of  that 
state,  who  was  once  set  at  liberty  ?  it  was  assumed  as  a 
position,  there  was  none ;  and  if  none  such  was  produced, 
then  the  negro  in  question  was  clearly  entided  to  his  free- 
dom* The  mere  condition  annexed  by  the  former  mas- 
ter, was  an  arbitrary,  as  well  as  a  nugatory,  act ;  it  was 
ipso  facto  void  in  itself;  for  by  the  law  of  England^  whidi 
was  a  part  of  the  common  law  of  this  country,  a  deed  of 
emancipation  could  not  be  conditional,  between  a  lord  and 
his  villein.  Any  condition  in  such  a  deed,  restrictive 
of  liberty  on  certain  conditions,  was  void  and  of  no 
eflfcct.  • 
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Mr.  Ckeve$t  tat  iMeiidaiit,  sigoed,  drat  notwithsttadlng  MtTerM: 
all  that  bftd  bees  urged  by  the  plaintiff'b  counsel  in  this  ^  ^^^ 
case,  there  was  no  proof  that  ever  this  negro  had  been 
manumitted  or  set  at  liberty;  for  although  several  wit- 
Besses  had  seen  him  apparently  working  for  himself,  and 
carrying  on  business  as  if  he  had  been  iree,  yet  it  was  no 
pvo<^  of  freedom,  as  it  was  not  an  uncommon  thing  for 
indulgent  masters  to  give  their  slaves  this  privilege  in 
she  northern  states.  And  as  to  the  paper  writing  which 
had  been  produced,  it  could  fairly  be  considered  as 
amoui^ting  only  to  a  pass  from  his  master  or  owner, 
during  his  pleasure,  which  the  master  had  a  right,  at 
any  time,  to  countermand,  when  he  pleased.  He  next 
contended  that  a  master  has  such  an  absolute  command 
or  right  over  his  slave,  that  he  might  make  or  impose 
what  conditions  he  pleased  upon  him,  and  there  was  no 
law  to  restnun  him  from  doing  so ;  that  the  paper  writing 
produced,  was  one  of  this  kind ;  it  gave  the  negro  permission 
to  pass  about  his  business,  that  is,  to  work  for  himself, 
unti  be  tliought  proper  to  withhold  this  permission.  Was 
there  any  thing  in  this  pass  which  restrained  him  from  the 
exercise  of  that  power  when  he  pleased  ?  None.  Then  as 
to  the  return  of  the  negro ;  he  was  in  that  event  to  be  con- 
sidered and  treated  as  a  slave.  Was  there  any  thing  in 
this  instrument  which  prevented  him  from  doing  so  before^ 
if  he  thought  proper  ?  None.  In  fact  it  was  only  expres- 
sive of  the  master's  will  and  pleasure,  to  treat  him  like  a 
slave  upon  his  return ;  but  as  long  as  he  kept  away,  he 
would  not  exercise  that  power.  He  did  however  return, 
and  thereby  forfeited  every  kind  of  pledge  which  the  mas- 
ter might  have  given  him  not  to  treat  him  as  a  slave; 
so  that  if  any  kind  of  conditional  contract  coutd  be  con? 
sidfired  as  ever  having  been  made  between  them,  it  was 
broken  on  his  part,  and  he  could  no  longer  claim  the  be- 
nefit of  it. 

The  presiding  Judge,  (Gsimke,)  in  charging  the  jury 
Vol.  n.  ST 
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told  theni)  that  if  this  paper  produced  could  be  con- 
Stoket.  sidered  as  a  contract  between  the  master  and  his  ^nrant, 
the  condition  had  been  broken  by  the  plaintiff's  vard^ 
the  servant,  and  consequently  that  such  contract  was  di*- 
aolved.  It  therefore  followed  naturally  from  the  premises, 
that  the  plaintiff's  .ward  had  (ailed  in  {^roving  himself  to 
be  a  free  man,  and  by  the  act  of  assembly  of  our  state, 
the  burthen  of  the  proof  is  thrown  upon  the  shoulders 
of  the  party  claiming  his  emancipation^  But  the  jury, 
^ntrary  to  the  opinion  of  the  Judge,  found  for  the  plaintiff* 

This  was  then  a  motion  fqr  a  new  trial  on  the  grounds, 

1st.  That  the  paper  produced  in  evidence  as  proof  of  a 
manumi^sicin  of  the  ward  of  the  plaintiff,  waa  only  a  pass 
irom  a  master  to  his  slave. 

2dly*  That  if  the  same  could  he  considered  as  im- 
porting a  manumission,  the  condition  on  which  it  had 
been  granted  had  been  violated,  and  therefore  it  was  void* 

Thb  case  was  again  very  fully  argued  on  this  motion  for 
the  new  trial,  and  the  same  grounds  nearly  which  had  been 
taken  on  the  trial  of  the  issue  were  again  urged  on  this 
argument. 

The  Judges,  after  fully  considering  the  case,  wer^of 
opinion,  that  the  writing  given  in  evidence  on  the  trial, 
^nd' which  it  was  cpntende^]  amounted  to  a  manumission, 
was  nothing  ipOr§  than  a  pass  or  protection  against  others 
who  might  claim  the  slave,  and  did  not  amount  to  a  de* 
reliction  of  svich  slave,  or  a  renunciation  of  tl^e  naaster's 
right  to  him. 

The  tempprary  indulgence  of  the  master,  that  his  slave 
should  or  might  work  for  his  own  emolument,  could 
not  be  construed  to  amount  to  an  emancipation,  but  only 
a  temporary  suspension  of  bis  claim  to  his  services. 

A  new  trial  vras  therefore  ordered,  as  the  verdict 
was  against  law,  and  the  charge  of  the  presiding  (udge. 

Present,  Bat,  Johnson,  Trezevavt,  and  Bai^yAaiv 


CASES 


AJtGUED  AND  DETERMINED 


IV  TRX 


CONSTITUTIONAL  COURT  OF  APPEALS^ 


OF   THE 


STATE  OF  SOUTH  CAROLINA, 


IN  THE  TSAA   1804. 


AT  a  meeting  of  the  legislature,  in  the  month  of  May^  Jadg*  ts%*9 
1804,  (Mn  Justice  Johnson  having  been  appointed  one  of  fn  theroomof 
the  Judges  of  the  supreme  court  of  the  United  States^  in  .on^  promol 
the  room  of  Judge  Patekson,  deceased,)  the  Hon.  JSS^w^mS 
Thomas  Lee  was  elected  one  of  the  associate  Judges  of  ^K^JSJj^*** 
this  statCt  in  the  place  of  Judge  Johnson,  promoted  to  the 
supreme  judiciary  of  the  United  States^  and  took  his  seat 
accordingly* 


Thomas  Sumter  against  William  Bracey.  t^hMia, 

TRESPASS  to  try  tides  to  land  in  Sumter  district  Where  mark- 

^  ed  iiDe  trees 

Verdict  for  plaintiff.     Motion  for  a  new  trial.  »»<*,  eornert 

*  ean  be  fotind, 

the^  oa|[;ht,  in 
ftlt  ei^s  in  makSng  retarrtts  of  land,  to  goreitl ;  but  where  ihtff  eannot  be  fouad,  then 
courses  and  diftanees  are  to  be  resorted  to,  as  the  next  best  guides  in  survey'ingi 
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Santer  This  was  a  case  which  mrned  upon  the  lines  of  die 
Brwej.  lands  in  dispute,  and  more  parucularly  one  line  of  the 
tract* 

It  appeared  from  the  plat  returned  by  the  surveyor  ap- 
pointed by  the  court,  with  the  assent  of  bodi  parties,  that 
a  line  of  marked  trees  which  had  been  made  on  the  original 
survey,  when  the  tract  had  been  run  out,  was  founds  but 
it  did  not  correspond  exactly  with  the  course  and  distance 
laid  down  in  the  original  plat  annexed  to  the  grant,  nor  did 
the  comer  tree  which  was  found,  extend  out  as  far  as 
the  distance  called  for»  which  left  the  land  in  dispute  in  the 
plaintiff's  survey ;  and  the  question  was,  which  should  be 
the  true  rule,  the  line  and  cpmer  found,  or  the  course  and 
jdistance  ? 

When,  after  argument,  the  Judges  determined,  that 
in  all  cases  where  the  original  marked  trees  and  comers, 
or  natural  boundaries  can  be  found,  they  should  govern  in 
making  resurveys  of  lands,  whether  the  quantity  be  more 
or  less  than  is  mentioned  in  the  original  grant*  Because 
they  are  the  original  metes  and  bounds  fixed  by  the  grantee 
himself  or  his  agenty  as  well  as  by  the  state^  at  the  time  of 
making  the  original  survey  ;  and  it  will  not  be  permitted 
either  to  the  grantee  or  the  state,  afterwards  to  say  that 
they  win  not  be  bound  by  them ;  for  these  lines  are  gene-- 
rally  notorious  in  the  neighbourhood,  and  the  surrounding 
tracts  are  always  governed  and  bounded  by  those  that  are 
older ;  and  unless  they  were  taken  to  be  the  true  lines,  it 
would  be  a  deception  and  fraud  on  all  the  younger  grantees. 
But  in  all  cases  where  no  lines  or  comers,  or  natural  bound- 
aries can  be  found,  then  courses  and  distances  must  be 
resorted  to,  as  the  next  best  rule  for  establishing  lines* 

New  trial  refused,  and  rule  discharged. 

Present,  Gribire,  Waties,  Bay,  Brevabd  and  Lee. 
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Executors  of  John  Willson  ads.  Minor  Wink.  Cciumhia^ 

1804. 

SPECIAL  action  on  th«  case,  tried  in  Fairfield  dis-  ^  «»«««  to 

,  **  one  o<M>Mi|^ 

trict.    Verdict  for  plaintiff.     Motion  for  new  trial.  to  a  bond,  »a 

This  actKm  was  founded  on  the  special  guaranty  oi  a  discharge   to 
bond,  assigned  by  the  deceased  Willsan  in  his  life-time,  to  them;  and  the 
the  phintiff  Mnor  Winn.     It  appeared,  that  in  the  year  JS^S"*tond^ 
1T84,  the   bond  above  mentioned  was  given  by  Adam  ^^^^^^ 
Finvkt  Brisbane.  John  Wtnyi^  Hvfrk  MiUing^  and  James  lease)  may  re- 
Brawn^  to  the  deceased  John  Willaon^  for  435/.  sterhng.  lanoe  due  on 
Some  time  after  the  bond  became  due,  John  Winn,  one  the  asugDor, 
of  the  obligors  settled  with  the  obligee  Wilkony  for  his  r^man^rf 
one-fourth  part  or  share  of  the  bond,  by  delivering  him  a  ^*^®  payweat* 
negro  and  a  horse,  which  WilUon  accepted  of  for  his  full 
propornon  of  the  debt,   and  executed  a  release  in  due 
form,  for  his  share  of  the  principal  and  interest  due  on  the 
said  bond. 

This  bond  afterwards^  in  some  transaction  between 
Wilkon  and  the  plaintiff,  Minor  Winn^  was  assigned  over 
to  the  latter ;  and  at  the  time  of  the  assignment,  Willson^ 
by  an  agreement  in  writing  under  his  hand,  agreed  to 
guaranty  the  payment  of  the  balance  due  on  the  said  bond« 
The  bond  was  afterwards  put  in  suit  against  the  other 
obligors,  but  nothing  could  be  recovered  from,  them,  aa 
they  pleaded  the  release  to  John  Winn  in  bar  of  the  ob- 
ligation. In  the  mean  time,  Willson  died,  and  this  suit 
was  brought  against  his  executors,  upon  the  deceased^s 
guaranty,  when  a  verdict  was  given  by  the  jury  for  the 
bala*  .  of  principal  and  interest  due  on  it,  after  deducting 
the  payment  made  by  John  Winn. 

The  present  was  therefore  a  motioh  for  a  new  trial, 
on  the  ground,  that  the  presiding  Judge  had  refused,  on 
the  trial,  to  let  the  defendants  go  into  proof,  in  order  to 
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**  w^iT*  ^  •'loW  that  the  other  obligors  were  fully  able  and  solvent. 
Mil.         and  could  have  paid  the  balance  due  on  the  bond,   if  due 
y,^''^'*^    diligence  had  been  used,  and  that  it  was  the  plaintiff's  own 
fault  that  the  money  had  not  been  recovered. 

For  the  plaintiff,  in  reply,  against  the  motion,  it  was  ui'ged^ 
that  such  kind  of  testimony  was  totally  irrelevant,  as  it  was 
very  immaterial  whether  the  three  other  obligors  to  the  bond 
were  solvent  or  not,  as  the  release  to  one  of  the  co^obligon^ 
John  WinrUi  was  a  release  to  the  whole,  if  they  diose  to 

* 

take  advantage  of  it.  Consequently,  the  bond  had  been 
by  the  testator's  own  act,  cancelled  and  destroyed,  wfaidi 
left  him  responsible  on  his  guaranty* 

The  Judges,  after  hearing  counsel  on  both  sides, 
were  unanimously  of  opinion,  that  the  release  of  one  c(h 
C«.  LUt.  232.  obligor  to  a  bond,  was  a  release  to  the  whole  of  them, 
\^^'  ^'  and  operated  as  a  full  discharge  in  law,  of  the  money  due 
thereon ;  consequently,  the  deceased  became  fiable  to  make 
good  to  the  assignee,  the  balance  due  upcm  it,  upon  his 
guaranty. 

New  trial  refiiaed. 
BUmding^  for  plsdntiff.  Bgan^  for  defendant* 

Present,  Grimke,  WatieS)  Bat,  Buevaro  and  Lee, 

Judges. 
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The  Judges  of  Fairi x£ld  Coumtt  against  Phxllivs, 


1804w 


DEBT  on  an  administration  bond.     Plea  in  abatement,     y^^^.  ^^* 

ministrmtioa 

that  there  were  no  such  officers  in  existence,  as  the  judges  bonds    were 
of  Fairfield  county,  &c.  which  plea  was  sustained  by  the  to  the  former 

__  judges  of  the 

Xircuit  court.  OTUntjeoarti, 

This  was  a  motion  in  arrest  of  judgment.  But  it  was  ][boKi!hed/i^e 
xeiused  by  the  Judges  unanimously,  as  they  were  of  opi-  JJj|JJ,5'*  ^^ 
nion,  that  since  the  abolition  of  the  county  court  system,  broughtto  tte 

'  .  r  •  names  of  the 

and  the  consequent  cessation  of  all  the  county  court  judges  ordiimries  of 
from  office,  the  suit  should  have  been  brought  in  the  name  of  u  their  tae. 
the  or(&nary  of  the  districty  to  whom  the  jurisdiction  of  all  S^''  "^ 
matters  relative  to  the  probate  of  wills  and  testaments,  and 
granting  of  letters  of  administration  of  intestates'  estates,  &c* 
have  been  by  law  transferred,  and  to  whom  it  originally  be« 
longed,  as  a  matter  peculiarly  belonging  and  appertaining 
to  his  office.     And  that  this  point  had  been  determined  in 
a  case  from  AbbeviUe  di^txict^  where  a  suit  had  been  brought 
in  the  name  of  the  county  court  judges  there,  against  Ste* 
phen  Bostwick. 

The  motion  was  therefore  refused,  and  the  decision  of 
the  circuit  court  confirmed. 


Present,  Gaiaf«;E,  Watiss,  Bat,  Brsvard  and  Lee, 
Judges. 
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ft*;*^*.  The  Statb  agaiiut  Caleb  Jomes^ 

and 
The  State  o^offtrt  Thomas  M^Cartah. 

'^ken^jm      THESE  were  two  criminal  cases*  tried  in  SparUmhirMh 

m  A  enmmal  ...  -  . 

mmut  rill  find  district,  in  which  the  defendants  were  convicttd  of  larceny. 
tmj  to.  or      Motions  lOT  nttw  tnals. 

vidioot     eti- 
deace,  m  well 

S^i!^'"*  'of  J^S^  Waties,  bef^H-e  whom  the  defendants  were  tried 
Sod  ^'^^A?-^  ^^  convicted,  in  his  place  on  the  bench,  reported  to  the 
•o«rtwiH,ap-  other  Judges,  that  in  his  opinion,  there  was  no  evkkace 
of  the  Jadge  offered  in  these  cases,  sufficient  in  law  to  convict  either  ot 
«ABie,  ofdera  the  defendants,  and  so  he  charged  the  juiy.  Bus  that  suck 
Mhtf^meDL  ^^^  ^^^  prejudices  against  the  defendantt,  that  they  con* 
victed  them  both,  against  his  opinion  and  directipo. 

Whereupon  th^s  court,  upon  his  report,  ordered  a  new 
trial,  without  hearing  argument. 

Present,  Grimke,  Waties,  Bat,  Brevard  and  Lee, 
Judges. 


C9iumhia  Melimus  C.  Levimgsworth  ct  oL  ads.  JoHK  Fox» 

1804. 

WhoKftjniy      TRESPASS  to  try  title  to  lands  in  Edgefield  district. 

S^aeiTM  to  Verdict  for  plaintiff.     Motion  for  a  new  trial. 

prcsttmefmd       'YYAs  was  an  action  of  trespass  to  try  tides  to  land  on 

vhere  none  is  ^  ^ 

proredy  die  Sovonnah  river,  in  which  the  Jury  took  tqxm  them  to  find 
p^ant  n  nev  that  a  release  produced  and  given  m  evidence  by  defendant, 
d^  'eze^nbon  tiM»  fraudulent^  without  any  proof  of  its  being  so,  or  of 
^^t  n^n  ^  any  circumstances  from   which  it  could  be  atrongly  in- 

strict  •   adho-  r^^^^A 

nncii  to  the  ^^rTtd4 

roles  of  evi-  , 

denee. 
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Upon  this  ground  the  court,  after  argument,  ordered  a  l*^«wrortk 
new  trial,  as  fraud  is  never  to  be  presumed,  unless  the  cir*  «d8. 
cumstances  are  so  strong  as  to  leave  no  doubt  to  the  con-  \^^>n%^ 
trary,  as  was  determined  in  the  case  of  RtUherfordv^  The  See  the  cue 
Sheriff  of  Charkston  District^  in  1801;  and  also  because  The  Sheriff  of 
one  Rountreey  a  witness  produced  by  the  plaintiff  on  the  iHstrictTnu. 
trud,  appeared,  since  the  cause  was  tried^  to  be  deeply  in*  ^^{hJt^ 
tereAed  in  the  event  of  the  suit,  (hati^ing  a  claim  to  part  of  JI'^SLxmiliS* 
the  same  lands  in  dispute,)  although  in  court  he  swore  was  deeply  in- 
upon  his  voir  airr,  that  he  was  not  in  ttie  least  mt^rested  m  event   of    a 

,  ,         ,  cause  after.it 

jthe  case,  one  way  or  the  other.  is  tried,  (ai- 

.  though    upon 
his  voir  tUr^ 

Rule  for  new  trid  nude  absolute.  ^*'^  it  u 

a  good  groandl 
toorderaaev 

Pretent,  Grxmke,  W^ties,  3at,  Brstard  an^  Lee,  triid. 
fudges. 


Hans  and  Berck  against  John  Goodwyn.  Cohimhia^ 

1804. 

A  CASE  from  ^reA/an</ district.  'Motion  to  set  aside  where  them 
the  order  of  the  circuit  court  of  Richland  dbtrict,  in  re-  jlSgm^cTt'*  b* 
fusing  to  allow  the  defendMit  leave  to ^ead  double,  danT*  hw'^'SC 

This  was  an  action  on  a  note  of  hand,  and  plaintiffs  had  right  to  set  it 

aside  on  mo* 

filed  their  declaration,  posted  their  rule  to  plead,  and  obtained  tion»  oo  the 
a  judgment  by  default,  and  the  case  was  duly  placed  upon  ofinquirydoe- 
4he  writ  of  inquiry  docket;  on  the  caU  of  which,  in  its  J^y^^Vf ^"^  a5  ^ 
order,  agreeable  to  the  rule  of  court,  the  defendant's  attor^  J^^^J pfcTd 
ney,  Mr.  Starke^  moved  to  have  the  order  of  judgment  set  »y  ^^Sink^ 
oside  on  payment  of  costs,  with  liberty  to  place  it  on  the  proper. 
issue  docket,  and  to  plead  doubre,  (viz.)  non  assumpsit^ 
and  nan  aesumput  infra  quatuor  annoa^  which  was  opposed 
liy  the  plsunti&'  counsel^  on  the  ground  that  be  did  Mt 

Vol.  H.  ;j  U 
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IhneicBerek  oome  pnpved  to  coBtnidict  At  kitfier  plea,  dfbotigyihe 
Goodwyn.  wss  ready  to  prove  the  note ;  aad  that  if  the  OKOaoik  was 
^^^^^'^^  gianted,  it  would  have  the  effect  of  puttiag  the  cause  o(  till 
another  court,  which  would  be  an  unreaaooaUedelay»oontraty 
to  the  rules  of  court ;  that  it  was  a  surprise  on  cbeplaintifli^ 
who  only  caa^e  prepared  to  piove  the  note,  and  oot  to.  take 
lbs  case  out.  of  the  statute  of  limitations,  which  should 
have  been  pleaded  in  due  time»  that  the  piaimi&  nugjhl 
have  had  an  opportuniQr  of  psoving  a  snhsequent  shs» 
sttmptii»,  so  as  to  have  taken  the  case  out  of  the  statute* 
Upon  this  ground  the  presiding  judge  (Bat)  idnsed 
the  motion  to  plead  double,  and  upon  the  further  ground 
also,  that  if  this  doctcine  was  once  introduced,  of  peimi^ 
ting  defendants  to  put  in  pleas  in  bar  instead  of  pleading 
isBuaUy,  on  setting  aside  judgment^  by  de&ult,  agreeably 
to  the  rules  of  court,  it  would  almost  in  every  such  cas^ 
operate  as  a  postponement  of  the  cause  till  the  next  suc- 
ceeding court,  to  the  great  delay  of  justice,  and  contrary 
to  the  uniform  practice  of  our  courts^  The  |4ainti£&  then 
went  on,  and  proved  their  note  to  the  jury,  who  gave  a  ver- 
dict for  the  amount,  with  interest  and  costs. 

This,  therefore,  was  a  motion  to  set  aside  diis  verdict, 
and  to  have  the  cause  placed  on  the  issue  docket,  widi  leave 
lo  plead  double,  as  above  mentioned. 

The  Judges,  alter  hearing  counsel  in  this  case,  admitted 
ihat  the  pnictice  Jiad  hitherto  been,  conformably  to  the 
Engluh  mode  of  proceedings,  as  laid  doam  by  Ihe  preudiag 
See  9  Durfj/:  Judge  on  the  circuit.  But  the  alterations  made  by  different 
nets  of  our  legislature  in  this  country,  required  a  relaxation 
of  that  old  practice,  as  indispensably  necessary  for  the  due 
administration  of  justice,  more  especially  in  the  country 
•districts;  and.  unless  the  indidgence  now  claimed  by  the 
defendant  was  allowed,  great  advantages  might  be  taken 
by  the  attorneys  of  each  other,  in  the  course  of  their  ptnc- 
tice,   where  those  practitioners    who  resided  near  the 
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oourt-houses,  or  in  the  vQIages  where  the  courts  were  held,  UMstcBcNk 

w  « 

were  in  the  habits  of  posting  their  rules  to  plead  on  Mng     Goodwyn. 

their  declarations,  and  tdung  jiidgment  by  default  at  the 

end  of  the  time  allowed  for  that  purpose^  before  the  prai> 

'dtioners  at  a  distance,  or  in  a  neighbouring  district,  tould 

know  any  thing  abocit  it,  or  be  prepared  to  make  die  nc^ 

tessary  defences  for  dieir  cliems.    It  therefore  became  the 

dnty  of  the  court  to  promote  a  liberality  of  practice  at  tb^ 

bar,  so  as  to  prevent  those  advantages  from  being  taiceii^ 

and  to  allow  an  opportunity  to  every  man,  of  pniting  in 

imy  defence  which  the  law  aDows  him ;  and  this  could  only 

be  done,  by  albwing  them  the  opportunity  of  setting  aside 

those  interlocutory  judgments,  and  permitting  them  to  plead 

issuably,  or  to  file  any  other  plea  the  puty  thought  proper  $ 

and  that  the  proper  time  for  doing  so  was  on  the  call  of 

the  writ  of  inquiry  docket,  on  the  first  day  of  eveiy   court 

m  eadi  circuit. 

The  verdict  was  tiierefore  set  aside,  and  the  cause  or- 
dered to  be  placed  to  the  issue  docket,  with  leave  to  de- 
fendant to  plead  double. 

All  the  Judges  present. 

N.  B*  The  above  decision  may  be  considered  as  having 
sdtered  Ae  English  practice,  which  was  to  allow  the  defend 
ant  liberty  of  setting  aside  a  judgment  by  default,  upon 
condition  of  paying  the  costs,  ptOting  in  an  iamuMe  pkm 
enhfy  and  going  to  trial  inatanter^  i.  e.  the  same  term.  Bat 
by  the  above  decision,  die  defendant  may  have  one  courl 
to  prepare  for  his  defence,  with  liberty  of  putting  in  any 
plea  he  may  diink  proper* 
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Cohmbia,  SlMfl  OframSt  RahDALL* 

1804.  ^ 

mere    m      TRESPASS  to  tiy  tide  to  land  in  Urmm  diatrict   Vck^ 
tipon  him  to  dict  for  plaintiff.     Motion  for  new  triaL 
tfrtu^T^'  sn       '^^  plaintiff  in  this  acdon  daimed  under  a  deed  made 
t!rrSli°"thJle  ^^  ®°*  ^^  ^  sherift  of  the  former  diatrict  of  Ninety-Six. 
fixed  for  the  .The  deed  vrzs  in  the  usual  form*  and  appeared  to  have  been 

return  iiaft  ex-  ,  '  , 

jMred,  and  to  duly  executed.     And  the  plaintiff  had  a  verdict* 
Sot  tiie  iand»      But  upon  comparing  the  date  of  the  deed,  which  was 
y^M  ^^Diem  ^idmitted  to  have  been  on  the  day  the'sale  was  made,  with 
the/. /a.  had  ^^  execution  or  Ji.  feu  under  which  the  land  was  sold,  it 

been  duljr  «••'•'  ^ 

newed.  appeared  that  the  land  was  sold,  and  the  deed  executed, 

several  months  after  the  return  day  mentioned  in  the  cxi* 
ccution* 

This,  therefore,  was  a  motion  for  a  new  trial,  on  the 
ground  that  the  sheriff  had  no  authority  to  make  thia 
sale* 

The  |udges,  after  hearing  argument,  were  all  of  opi- 
nion, that  a  new  trial  should  be  granted  in -this  case.  For 
although  it  is  clear  that  the  seizing  and  levying  of  goods 
and  chattels  by  operation  of  law,  vests  the  property  in  the 
sheriff,  so  that  he  may  goon  and  sell  them  at  any  time  af- 
terwards, and  raise  the  money  mentioned  in  the  execution, 
and  pay  it  over  to  the  plaintiff  in  the  action,  yet  it  is  very 
different  with  respect  to  lands  or  real  estates.  It  still  re- 
mains the  property  of  the  defendant  in  the  suit,  till  actually 
sold*  It  is  not  the  execution  which  binds  the  land,  but 
the  judgment;  and  the  execution,  as  to  lands,  is  only  the 
authority  to  the  sheriff  to  go  on  and  sell  under  the  judg- 
ment by  which  they  had  been  previously  bound.  But  this 
power,  like  all  other  delegated  power  or  authority,  has  its 
bounds  and  limits.  I'he  execution  itself  fixes  and  limits  this 
power,  both  as  to  the  quantum  of  money  to  be  raised  by  it, 
and  the  dme  within  which  it  must  be  done ;  and  it  cannot 
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be  carried  further,  or  extended  beyond  the  dme  limited  by 
law  for  tlie  return  of  the  execution.  Every  execution  has 
a  day  certain  for  its  retunt^  and  every  sde  under  it  must 
be  within  the  period  or  tin#  fixed  for  such  return,  as  the 
authori^  under  it  then  ceases ;  to  revive  which  autliorUy, 
the  execution  must  be  regularly  renewed. 


Sims 

▼. 
Randall. 


Rule  for  new  trial  made  absolute. 


All  the  judges  present. 


Marans  against  Carroli. 

TRESPASS  to  try  tide  to  land  in  Abbeville  district. 
Nonsuit  ordered.     Motion  to  set  aside  the  nonsuit. 

On  the  trial  of  this  cause,  the  plaintiflF's  attorney  offered 
to  read  the  affidavit  of  the  plaintiff's  son,  shewing  the  loss 
•f  the  original  grant  under  which  his  father  claimed,  in 
order  that  an  office  copy  of  it  from  the  records*  might  be 
read  in  evidence  to  the  jury,  (the  lather  being  then  so  old 
and  infirm  as  not  to  be  able  to  attend  at  court,  for  the  pur- 
pose of  making  it  himself,)  agreeably  to  the  directions  of 
the  act  passed  in  1803.  But  the  presiding  Judge  (Grimkf) 
refused  to  admit  the  son's  affidavit,  as  the  act  required  that 
the  affidavit  to  prove  the  loss  of  the  original  grant  should 
be  made  by  the  plaintiff  in  the  action,  in  order  to  admit 
an  office  copy  in  evidence.  And  therefore  ordered  a  non- 
suit, on  the  ground  that  the  plaintiff  had  failed  in  making 
out  his  dde. 

This  was  a  motion  to  set  aside  this  nonsuit,  and  to 
have  the  cause  reinstated  on  docket  for  trial  at  the  next 


1804. 


An  afllidayit  of 
the  Ion  of  an 
original  grant 
in  order  to 
permit  an  of- 
fice copy  o(|it 
to  be  given  in 
evidence  matt 
be  made  bf 
the  plaintiff  in 
the  action,  a< 
greeably  to 
the  words  of 
theftclof1S03» 
and  not  byany 
third  person. 
Where  th« 
Judges  are  e- 
i)u»H^  di\ided 
in  opmion,(he- 
pQitybringinf 
the  case  ap» 
tAkes  nothing 
bv  his  motioa. 


court. 
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In  support  of  diie  motion  it  was  contended,  that  the 
tvrron.  spirit  and  intent  of  the  law  was  more  to  be  regarded  in 
Ac  construction  of  statutes,  than  the  strict  letter.  That 
the  intent  and  meaning  of 'tlVact  was,  that  the  proof  of 
the  loss  of  the  original  grant  should  be  made,  beibre  as 
office  copy  should  be  received  in  evidence ;  and  it  was  not  of 
so  much  importance  by  whom  this  proof  was  to  be  made, 
as  that  the  fact  itself  should  be  established  before  the 
office  copy  should  be  allowed  to  be  given  in  evidence.  Be- 
sides, it  was  more  congenial  to  the  principles  of  the  com- 
mon law,  that  this  proof  should  be  made  by  a  third  person 
not  interested  in  the  cause,  than  by  the  party  himself  in 
his  own  case.  It  was  further  urged,  that  the  old  and  in- 
firm situation  of  the  plaintiff  in  the  action,  was  a  strong 
and  forcille  reason  why  the  court  should  have  relaxed  in 
a  rig^d  and  literal  construction  of  the  act,  and  permitted 
the  son's  affidavit  to  have  been  received,  to  prove  the  loss 
of  the  grant. 

To  this  it  was  answered,  on  behalf  of  the  defend- 
ant, that  the  act  was  positive  that  the  affidavit  should 
be  made  by  the  plaintiff*  in  the  action^  in  order  to  make  an 
o^ce  copy  admissible  evidence,  and  that  exfiresaio  unhu 
est  exclusio  alterius  ;  that  there  was  no  room  for  a  contraiy 
construction  in  this  case,  the  act  was  imperative.  It  wia 
also  urged,  that  if  courts  of  justice  once  begin  to  make  the 
spirit  of  a  law  their  rule  of  action,  regardless  of  the  letter 
of  the  statute,  it  would  be  opening  a  door  for  vague  coup 
struction  without  end,  which  might  entirely  go  to  defeat 
the  purposes  of  the  law.  If  it  was  necessary  to  amend  the 
act  under  consideration,  the  wisdom  of  the  legislature 
would  correct  the  evil ;  but  until  that  b  done,  this  court 
has  no  right  to  say  that  such  affidavit  shall  or  may  be  made 
by  any  other  person  than  they  have  declared  by  their  act, 
it  shall  be  made. 

The  Judges,  after  deliberating  on  the  proper  construe- 
tipn  to  be  given  to  this  law,  differed  in  opinion  upon  it* 


OF  SOUTH  CAROLINA,  IN  THE  YEAR  1804.  5S7 

Waties  and  Bat  held^  that,  aa  this  act  of  1803  was  a  ^Un» 
remedial  law,  and  in  furtherance  of  justice,  it  should  have  CaiToii. 
a  liberal  construction.  That  the  spirit  and  meaning  of  an 
net  was  the  principal  thing  to  be  regarded,  and  wherever 
that  can  be  discovered,  it  should  be  the  goveniing  principle 
in  carrying  the  act  into  execution.  That  in  the  present 
case,  the  proof  of  the  loss  of  the  original  grant  was  the 
thing  tQ  be  regarded,  before  the  office  copy  could  be 
given  in  evidence.  And  whether  that  proof  was  made  by 
the  plaintiff  himself  in  the  action,  or  by  another  on  his  be- 
half, it  equally  answered  the  end  and  design  of  the  act,  by 
establishing  the  loss  of  the  original.  The  main  fact  the 
law  had  in  contemfilation  as  a  prerequisite  to  the  admission 
of  the  copy,  was  proof  of  the  loss  of  the  grant.  They 
therefore  thought  the  affidavit  should  have  been  received  to 
prove  this  loss ;  consequently,  that  as  the  nonsuit  was  or- 
dered for  want  of  such  proof,  it  should  be  set  aside,  and 
the  cause  restored  to  the  docket. 

Brevard  and  Lee,  thought  they  were  bound  by  the 
terms  of  the  act,  that  ^^  the  oath  should  be  made  of  the  loss 
§f  the  oripnal  by  the  plaintiff  in  the  action*^  That  it 
might  have  a  dangerous  tendency,  to  open  a  door  for  con- 
struction, where  the  words  of  the  law  were  sufficiendy  plain 
without  it.  In  doubtful  and  obscure  statutes,  they  ad- 
mitted the  principle,  that  the  spirit  and  meaning  should  be 
the  governing  rule  of  construction;  not  so,  where  the 
words  of  the  act  were  plain  and  explicit,  as  in  the  act 
under  consideration.  They  therefore  were  of  opinion, 
that  the  presiding  Judge  was  regular  in  rejecting  the 
affidavit  offered,  and  that  the  nonsuit  should  stand  con- 
firmed. 

« 

As  the  presiding  Judge  (Grimke)  was  precluded  by 
law  from  giving  any  opinion  on  any  point  which  he 
had  previously  decided,   the  other  Judges  were   equally 
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Manae      divided,  consequently  the  plaintiff  took  nodung  by  hui 

Carroll.        mOtion. 


The  nonsmt,  therefore,  stood  confirmed^ 


CMumAia,    ApRAHADf  AvAVNT  and  WiFE,  late  Mrs.  Gaket,  c^mmt 

Anthony  Sweet^  Sen. 

Where  a  fa*  TROVER  for  sundiy  negroes,  tried  in  J^irion  district, 
^aroi'gfft^  a  before  Trezevant,  J.    Verdict  for  plaintift.    Motion  far 

rX.  i;^-  »«"  triaL 

tcr    on   her      From  the  report  of  the  Judge  who  tried  this  cause,  it 

mam«ge,ana  r  ^       o  » 

•ays  he  will  appeared,  that  Sweety  the  defendant,  who  was  the  &ther  of 

Sive  her  ano-  »  - 

ier»  naming  plaintiff's  wife,  upou  her  first  marriage  with  one  Ganey^ 

wattitactuaiiy  deceased,  ^ve  her  a  negro  wench  named  Pfuebe^  by  talking 
other  one,tbis  ^^^  ^Y  ^^  ^^^  ^^  delivering  her  to  his  daughter,  and  at 
denc?^  the  *^^  ^^Vd'^  tjme  telling  her  he  would  give  her  another  girl 
gift  of  the  Be-  named  Peg  :  which  he  some  time  afterwards  sent  to  her* 

cond    wench.  *>  '  ' 

But  if  the  fa-  agreeably  to  hb  promise.  It  appeared  further  from  the 
wards  takes  report,  diat  the  father,  by  some  means  or  other,  got  Peg 
wench  back  a-  hack  from  his  daughter,  and  took  her  home  again  to  his 
Et  to"a*so^  own  house,  and  by  deed  of  gift  conveyed  her  to  his  son, 
io^yS«^?n  Sihius  Sweety  which  deed  was  afterwards  duly  recorded. 
Msaesaionand  ^q^  (dig  ^ench  remained  10  years  in  the  possession  of 

toe    hushand  "^  "^ 

and  wife  do  young  Sweety  or  his  father  as  his  guardian,  till  aftor  Ganeu^s 

■ot  bringtheir  ^         ^  f.  .,, 

action  to  re-  death,  and  her  second  marriage  with  the  present  plaintil^ 

iheir    right    Abraham  Avaimty    when  thb  suit  was  brought  for   v^ 

by  the  statme  covery  of  Pegy  and  her  children  bom  in  the  mean  time* 

#f  Umiuuoni.      j^  fu^her  appeared  from  the  testimony,  that  soon  afiief 

the  defendant.  Sweety  got  Peg  back  into  his  possession, 

he  sent  a  shawl,  and  some  other  articles  to  has  daughter^ 

Mrs.  Gdney ;  and  upon  some  uneasiness  being  expressed 

by  smotheif  daughter,  he  told  h^r  these  articles  were  not 
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presents  to  Mrs.  Ganei^j  but  for  Peg^s  wages.  Upon  this 
testimony,  under  the  direction  of  the  Judge,  the  jury  found 
a  verdict  for  the  plaintiffs. 

I'his,  therefore,  was  a  motion  for  a  new  trial,  on  the 
following  grounds:  1st.  That  there  never  was  any  valid 
gift  of  Peg^  by  the  father  to  his  daughter,  Mrs,  Ganey ; 
and,  2dly.  If  ever  there  was,  the  right  to  her  was  after* 
vards  lost  or  barred,  by  the  statute  of  limitations. 


Arauntand 
Wife 

^. 
Sweet. 


]8t»  On  the  first  ground  it  was  contended,  on  the  part 
of  defendant,  that  although  in  this  case  there  was  proof  of 
an  actual  gift  and  delivery  of  the  wench  Phoebe,  there  was 
Bone  of  the  girl  Peg*  It  did  not  appear  that  ever  the 
defendant  Sweet,  the  father,  had  parted  wiih  his  property 
in  her,  although  it  was  said  he  had  sent  her  to  his  daughter, 
who  bad  had  the  use  of  her  for  some  time ;  but  it  was 
urged,      , 

2dly.  That  even  admitting  that  the  father  had  actually 
given  Peg  to  Mrs.  Ganey,  his  taking  her  back,  and  making 
a  deed  of  gift  of  her  to  his  son,  which  was  duly  recorded, 
and  keeping  her  10  years'after  as  the  property  of  his  son, 
gave  him  a  legal  title  to  her  under  the  statute  of  limita- 
tions ;  which  declares,  that  ^^Jbur  year^  possession  of  a 
negro  or  other  chattel,  was  a  good  title  against  all  others 
claiming  such  property  /"  so  that  Ganey  and  his  wife,  sut 
fering  the  wench  in  question  to  remain  so  long  in  the  peaces 
able  possession  of  the  defendant  Sweet,  who  was  the 
guardian  of  his  son  Sifvius,  was  an  actual  dereliction  of 
the  right  to  the  wench.  That  the  defendant.  Sweet  could 
not  in  this  case  be  considered  as  the  trustee  of  his  daughter, 
Mrs.  Ganey,  after  he  had  made  a  deed  of  gift  to  the  son, 
which  had  been  duly  recorded ;  and  this,  it  was  contended, 
was  notice  to  all  the  world,  of  an  adverse  claim  absolutely 
on  the  part  of  the  son,  which  for  ever  barred  the  plaintiffs 
of  their  right  to  the  wench  Peg,  and  her  issue. 

On  the  part  of  the  plaintiffs,  in  reply,  it  was  argued,  th^t 
a  father's  suffering  property  to  go  over  to  a  child  upon  n^ar-. 

Vol..  n.  3x 
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riage^  had  always  been  considered  as  a  gift,  or  part  of  her 
marriage  portion;  and  our  courts  of  justice  had  ever 
supported  and  upheld  such  rights,  as  of  the  highest  nature 
^cet^* *"****/  l^oown  in  law  ;  and  a  great  variety  of  cases  have  been  de- 
Benderton  v.  termined  on  those  principles,  in  different  parts  of  the  8tate« 

JDUliard,  vol.   ^,         ..      ,         _       *^  ,  .        ,  . 

1.  D.  233.  Jiu  The  gilt  therefore  was  complete  m  the  present  case,  by 
2;  *AWy  ▼!  the  father's  saying,  when  he  gave  Phcebcy  he  would  give  his 
daughter  Peg  also,  and  his  actually  sending  her  home  to 
her,  agreeably  to  his  promise.  But  it  was  observed,  that 
the  defendant  Sweet  took  Peg  back  again*  To  this  it 
was  answered,  that  he  had  no  right  to  do  so,  for  having 
once  parted  with  his  right,  which  became  vested  in  the 
plaintiff's  wife,  it  was  gone  from  him  for  ever ;  and  it  was 
an  unlawful  act  in  him  to  take  her  away  from  his  daughter, 
and  retain  her  salong  in  his  possession.  And  as  to  the  deed 
of  gift  to  his  son  Silvius^  it  was  null  and  void,  for  he  had  pre- 
viously given  her  away  to  his  daughter ;  consequently ,  he 
had  no  right  to  make  such  deed.  It  is  true  that  the  wench 
did  remain  10  years  in  the  father's  possession  after  he  took 
her  back,  but  he  should  be  considered  in  the  nature  of  a  trus- 
tee for  his  daughter  all  this  titne ;  as  it  would  have  been  si 
very  harsh  and  unnatural  thing,  for  a  child  to  have  sued  a 
father  for  a  property  he  had  given  her,  especially  at  his  ad- 
vanced period  of  life. 

In  this  case,  the  Judges  were  unanimous  in  opiniooi 
with  respect  to  the  gift  of  the  wench  Peg  to  Mrs.  Ganet/y 
after  her  first  marriage,  from  the  father,  the  defendant 
Sweety  as  it  had  been  determined  over  and  over  again,  in 
a  great  variet}'  of  cases  in  this  country,  that  a  parent's  per- 
mitting negroes,  or  other  chattels,  to  go  over  to,  or  along 
with  a  child,  after  marriage,  was  a  good  transfer ;  and  it 
has  always  been  considered  as  a  gift,  or  part  of  the  mar- 
riage portion  to  such  child,  and  intended  as  a  provision  for 
his  or  her  advancement  in  life  ;  and  his  sending  the  wench 
home  to  her  after  she  had  gone  to  house-keeping,  was  the 
same  thing  as  if  he  sent  her  along  with  her,  when  she  kit 
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his  house*     But  upon  the  legal  effect  of  the  adverse  pos-    AT&untand 

Wife 

T. 


session  of  the  defendant  Sweety  after  he  took  the  wench 
hack  again,  there  was  a  difference  of  opinion.  Three  of 
them,  Waties,  Bat  and  Lee,  were  of  opinion,  that  the 
act  of  limitations  was  too  strong  and  imperious  to  be  got 
over^  on  the  present  occasion.  Here  was  unquestionably 
an  adverse  possession,  or  holding  over  against  the  right  of 
Ganey  and  wife ;  and  they  lay  by  all  that  time,  and  slept 
upon  their  rights,  without  pursuing  their  legal  remedy  to 
recover  them ;  and  this  is  precisely  the  kind  of  right  which 
the  statute  says  shall  be  for  ever  barred  and  taken  awayi 
And  the  policy  of  this  act  was  to  make  men  vigilant  iu 
pursuing  their  legal  rights,  and  to  prevent  old  dormant 
claims  from  rising  up  after  a  lapse  of  many  years.  If 
there  had  been  any  circumstances  in  this  case,  to  proye* 
that  the  defendant  had  acted  as  a  trustee  for  his  daughter, 
or  had  considered  himself  as  such,  that,  indeed,  might 
have  taken  the  case  out  of  the  statute.  But  so  far  from 
that  being  the  case,  he  took  upon  him  to  make  a  deed  of 
gift  of  the  wench,  after  he  took  her  back,  as  if  she  had 
been  his  own  property,  which  was  duly  recorded ;  and  this 
was  notice  sufficiently  notorious,  that  he  did  not  mean  to 
hold  in  trust  for  his  daughter,  Mrs.  Ganey*  The  relation- 
ship between  the  parties,  and  the  forbearance  of  Ganey  and 
wife  on  that  account  to  pursue  their  rights  by  action  at 
law,  may,  and  really  does,  make  this  a  hard  case ;  but 
that  does  not  alter  the  rules  of  law,  or  the  positive  regu* 
lationsof  the  statute  upon  the  doctrine  of  possession.  They 
were,  therefore,  for  a  new  trial. 

Grimke  and  Brevard,  were  of  a  contrary  opinion  ; 
they  thought  this  an  extreme  hard  case,  and  if  there  wad 
any  thing  to  bear  them  out  in  it,  felt  themselves  disposed 
to  give  this  case  a  contrary  construction.  The  act  of  the 
defendant  himself,  after  he  had  taken  the  wench  away 
from  his  daughter,  appeared  to  them  sufficiently  strong 


Sweet 
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'^^w^/°^  to  justify  a  conclusion,  that  he  either  considered  himself 
as  a  trustee  for  his  daughter,  Mrs.  Ganey^  or  ackiiow- 
Itrdged  her  right  of  property,  by  paying  wages  for  her; 
for  it  must  be  recollected,  that  it  came  out  in  the  course 
of  the  evidence  reported  by  the  Judge  who  tried  the  cause, 
that  once  upon  an  occasion  when  another  daudbter  oook* 
plained  of  the  partiality  probably  of  the  father,  in  send- 
ing a  shawl  and  some  other  articles  to  this  daughter 
Mrs*  Ganty^  that  he  said  ^  they  were  not  presents^  6ui 
for  Peg^s  xvageeJ^  Here  then  was  a  po^tive  dedaratioB 
or  acknowledgment  of  his  paying  wages  for  the  use  and 
hbour  of  this  wench  on  the  part  of  the  defendant  himse^^ 
notwithstanding  he  had  taken  upon  him  to  make  a  deed 
of  gift  of  her  to  his  son,  which  it  was  highly  presumable 
was  only  a  colourable  business. 

From  this  it  is  evident,  that  he  himself  considered  the 
property  of  the  wench  in  his  daughter,  notwithstanding 
he  had  so  detained  her  in  his  possession*  This  they  com- 
pared to  a  tenant  holding  land,  who  pays  rent  to  a  land- 
lord, in  which  case  he  never  can  gain  a  title  by  possessioi^ 
or  call  the  right  which  he  himself  acknowledges  to  be  in  the 
landlord,  in  question*  So  that  whether  in  this  case  the 
defendant  be  considered  as  a  trustee  for  the  use  of  the 
daughter,  or  as  hiring  the  wench  and  paying  wages  for  her, 
they  thought  the  right  of  property  in  the  plaintiiTs,  and  diat 
the  verdict  should  stand.' 

Rule,  how.^ver,  for  a  new  trial  made  absolute* 
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Simpson  and  Morrison  ads.  Robert  Geddes.  CQhmhim^ 

1804. 

ASSUMPSIT,  tried  in  Luurtna  distticu    Verdict  for  Where    one 

.  eopftrtncr  iip- 

piamtiff.     Motion  for  new  trial*  pean,  an<i  thA 

■     ,        t     1         •        •       I  •  •       ■  other    makes 

The  declaration  m  this  case  contained  two  counts;  (tefaau,there. 

1st.  For  goods  sold  and  delivered  to  the  copartnerstup;  proeeedinlis, 

^^j  for  the  iiUiii- 

^<*  tiff  to   g<i  oa 

2d.  Another  on  a  note  of  hand  endorsed  to  the  plain-  ^"^l.pfoi^t'if; 
tiff,  by  the  executor  of  WiUiam  Gist,  deceased.  whole  debt  .- 

*      ^  glBintt  the  oue 

To  this  action,  one  of  the  defendants,  Mr.  Morrison,  appealing, 

and  io  execute 

appeared,  and  pleaded  separately  to  the  first  count,  non  his  writ  of  io- 
assumpsitf  the  other  made  default.  1  o  the  2d  count,  the  ^e  one  ma- 
copanner  who  appeared,  pleaded  the  same  plea  of  non  for  the  whole 
assumpsit,  and  the  other  made  default,  in  like  manner  as  a  letter  writ- 

ahnvp  ^®"  ^y  ^^  *^ 

^*^y^*  partner  aaer 

the  disBoluiioo 

of  the  copart^ 

On  the  trial,  plaintiff's  counsel  urged,  that  this  separate  5[^*^*^iP;,  ."^ 
plea  of  one  copartner  to  a  joint  action,  was  an  evasion  of  a  the  mstnewi^ 
just  demand  on  the  part  of  the  copartner  who  put  in  those  hind  theothcr. 

•*  '  ^     .  ^  ^    ^  And  endorse* 

separate  pleas  to  a  joint  debt,  which  he  considered  as  tan-  mentofaDote 

by  one  ezectt-* 

tamount  to  making  default ;  he  therefore  moved  for  leave  tor,  is  good  ] 

,  ,  .  .  »  L      I  r  hut  if  the  let- 

to  go  on  and  prove  his  case  against  them  both,  as  tor  a  tei-s testament 

joint  mercantile  transaction,  which  was  granted*     He  then  forf  thc/miitt 

produced  a  letter  from  one  of  the  copartners,  Mr.  Simpson,  ^  Bhvw"'^hit 

ority   for 
purpose. 


acknowledging  the  receipt  of  an  account  current  from  the  Jh^j*^"*^'^  ^^ 


plaintiff,  and  that  the  balance  was  justly  due  to  the  plaintiff, 
as  therein  stated.  To  this  evidence,  Morrison,  the  other 
defendant,  took  an  exception,  alleging  that  this  letter 
did  not  bind  him,  as  it  was  written  since  the  dissolution 
of  the  copartnership,  by  Simpson  the  other  copar.tner,  with- 
t>ut  his  knowledge  or  approbation.  But  the  presiding  Judge 
(Bay)  overruled  this  objection,  inasmuch  as  this  was  no 
new  contract  or  undertaking,  since  the  partnership  was 
dissolved  j  but  the  acknowledgment  of  a  debt  contracted 
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Simpson  nnd  while  the  copartnership  existed,  which  was  bindinc:  on   all 

Morrison  ^ 

ads.         the  copartners.  It  was  therefore  permitted  to  go  to  the  jiixy 

Geddes.  ,  ,  .111 

s^^s/'^^   as  evidence  against  them  both* 

To  support  the  second  count  in  the  declaration,  on  the 
endorsed  note  of  hand  given  by  the  defendants  to  the  de- 
ceased William  Gist,  and  negotialf  d  by  one  of  his  execu* 
tors  after  his  death,  the  plaintiff's  attorney  then  called 
two  witnesses ;  one  to  prove  the  hand- writings  of  the  de- 
fendants to  the  note,  and  the  other  to  prove  the  endorsement 
of  the  note  by  one  of  William  Gist's  executors,  transferring 
the  note  in  question.     Upon  which,  Morrison's  attorney 
called  for  the  letters  testamentary  on  old  Gisfs  estate,  to 
show  that  the  executor  had  a  power  to  transfer  this  note. 
But  this  the  presiding  Judge  overruled,  as  there  was  no 
profert  of  the  letters  testamentary  in  the  count  in  the  de* 
claration  on  the  note,  nor  was  oyer  of  them  demanded 
by  the  defendant,  ilorrison,  when  he  filed  his  plea. 

The  plaintiff's  attorney  then  proved  the  note  and  en- 
dorsement, and  had  a  general  verdict  on  both  counts  for  the 
whole  demand* 

This  was  a  motion  for  a  new  trial,  on  the  several  grounds 
of  the  exceptions  taken  at  the  trial.  When,  after  hearing 
counsel  on  both  sides,  the  court  resolved,  that  the  most  re* 
gular  mode  of  proceeding  in  a  case  like  the  present,  where 
one  copartner  appears,  and  the  other  makes  default,  is  for 
the  plaintiff  to  go  on  and  get  judgment  against  the  one  ap- 
t.rrro/f'nrt.  pearing  for  the  whole  amount,  and  to  execute  his  writ  of 
^flful'n.in.  inquiry  for  ^e  whole  amount  against  the  one  making  de* 
*.  i'  :)or.  •  fjiQi^^  by  which  means  botli  will  be  bound  for  the  whole 
amount,  as  if  they  had  both  appeared,  or  both  made  de« 
fault.  But  as  no  injustice  has  been  dode  the  defendant 
Morrison^  who  alone  contested  the  plaintiff's  claim,  and  as 
he  has  had  every  advantage  of  his  pleas  that  the  law  could 
allow  him,  the  court  did  not  think  this  a  good  ground  for 
a  new  trial*  With  respect  to  the^  testimony  offered  in  sup- 
port of  the  first  count,  they  had  no  doubt  but  it  was  rego* 

4. 
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lar  and  proper.     It  was  not  Kkc  a  new  contract  made  since  Sirajwon  and 

*      J  ^  ^  Morrisoa 

the  dissolution  of  the  partnership,  but  only  evidence  of  one         ads. 

made  and  fully  due  while  the  copartnership  existed,  and    v^rv^-/ 

the  acknowledgment  of  any  one  copartner  on  the  behalf  of 

the  others,  and  who  knows*,  and  probably  has  been  most 

conusant  of  the  partnership  concerns,  will  bind  the  others,  i  S(Uk.  tso.  » 

as  much  as  the  acceptance  of  a  bill  of  exchange  by  one  on 

behalf  of  the  whole,  will  bind  the  rest. 

In  regard  to  the  second  count  in  the  declaration,  a  ma- 
jority of  the  judges,  Grimke,  Waties  and  Lee,  were  of 
opinion,  that  the  letters  testamentary  should  have  been  pro- 
duced, to  show  the  power  of  the  executor  of  William  Gist 
to  transfer  the  note ;  and  that  there  should  be  a  new  trials 
unless  the  plaintiff  would  agree  to  release  as  much  of  the 
damages  as  the  note  and  interest  amounted  to,  which  would 
leave  the  note  out  of  the  question. 

Brevard,  contra,  was  of  opinion,  that  the  not  demand- 
ing oyer  of  the  letters  testamentary',  was  a  tacit  admission  i  Cromp.  iss, 
of  them,  and  that  it  was  too  late,  after  verdict,  to  take  ad- 
vantage  of  the  party's  own  laches,  in  not  making  such  de-  Sec  *\so  the 
mand,  if  he  was  doubtful  of  the  executor's  authority  to  boh  and  J/ou^ 
negotiate  the  note.  mimstratorso/ 

Bat,  who  had  presided  at  the  trial,  and  who  had  over- 
ruled this  objection,  could  give  no  opinion  on  this  motion. 

There  was,  therefore,  a  rule  for  new  trial  rusty  Sec. 

N.  B.  The  plaintiflfs  attorney  afterwards  released  the  da- 
mages on  the  2d  count,  which  left  the  verdict  on  the  1st 
one  unimpeached. 
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isoi.  Abraham  Collins  against  James  Kimgaid* 

« 

Lands    irhieh 

PMsed  by  de.      TRESPASS  to  try  title  to  land  in  Tork  district.    Vcr- 

■ccnt  from  an  ^ 

anceatortoan  diet  for  defendant*     Motion  for  new  trial. 

heir  at  law,be-  i     •       ■■      t 

fore  the  pass-  For  the  plaintiiF  in  this  action  it  was  admitted,  that  the 
fiscation  law,  land  in  question  was  originally  granted  to  George  yulien^ 
feeteU  by  it]  ^"^  ^^^  ^^  ^'^^  intestate  in  the  summer  of  the  year  1781, 
^of\h*!fde-  ^^^  ^^'  Jacob  JuUen  was  his  eldest  son  and  heir  at  law, 
eeased  ances-  ^ho  was  an  infant  at  the  time  of  his  father's  death. 

tor. 

The  eonfisca-  The  plaintiff  then  produced  a  deed  of  conveyance  of 
»ot  extend  to  this  land  from  Jacob  Julien^  after  he  came  of  age,  to  one 
drenofnlthcrs  Jeremiah  Craven^  and  also  another  conveyance  of  the  pre- 
forc  the*  act  ™**^s  from  Croveti  to  himself,  which,  it  was  alleged,  com- 
IMissed,  dechj-  plcted  his  title  to  the  fee  of  the  land. 

nng    the   of-  * 

fence,  and  in-       The  defendant  rested  his  claim  on  the  act  of  assembly, 

flicting       the  _  .  ,  „     ,      ,  ».  .  . 

tranishment.  passed  m  1782,  commonly  called  the  confiscation  act,  m 
which  the  lands  of  George  Julierij  the  father,  are  confisca- 
ted to  the  use  of  the  state,  for  adhering  to  the  enemies  of 
his  country.  Next,  a  title  deed  from  the  commissioners 
of  forfeited  estates,  to  one  John  Mrffat^  for  the  land  in 
dispute,  and  a  deed  of  conveyance  from  Moffat^  to  the  de- 
fendanr,  Kincaid. 

The  jury,  under  the  direction  of  the  presiding  Judge, 
(Waties,)  found  a  verdict  for  defendant ;  and  the  pre* 
sent  was  a  motion  for  a  new  trial,  as  a  verdict  against 
law. 


In  favour  of  the  motion  it  was  urged,  that,  as  a  descent 
was  cast  upon  the  heir  at  law,  young  Jacob  Jullen^  before 
the  act  passed,  a  law,  however  penal  against  George^  Julieny 
could  not  affect  his  title  or  interest.  That  law  could  only 
affect  George  JuUen^  if  he  had  been  living,  or  his  estate, 
if  he  had  died  after  the  act  passed.'  But  by  no  possibility 
could  it  affect  the  right  of  an  unoffending  infant,  who  had 
come  legally,  by  descent,  into  the  right  of  the  estate,  bc^ 
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fore  it  was  possible  for  him  to  do  any  act  which  could       CoUias 
amount  to  a  forfeiture  of  it.     His  name  is  not  mentioned      Kincaid. 
in  the  act ;  to  extend  the  operation  of  it^  therefore,  by  con- 
struction, to  the  innocent  infant,  would  be  subversive  of 
the  fundamental  principles  of  justice,  and  the  laws  and  con- 
stitution  of  our  country. 

To  this  it  was  replied,  that  the  19th  clause  of  the  act 
of  confiscation  related  back  to  the  4th  of  Juhf^  I^^T^^j  and 
declared,  that  all  the  real  and  personal  estates  which  the 
different  persons  named  in  the  list  attached  to  the  act,  (one 
of  whom  George  Jutien  was,)  possessed  or  were  entided  to» 
from  that  day  to  the  12th  May^  1780,  when  Charleston  feU 
into  the  hands  of  the  enemy,  should  be  confiscated  to  the 
state*  And  that,  as  the  deceased  George  Julien  did,  in  hid 
life-time,  between  those  two  periods,  actually  possess  the 
land  in  question,  it  became  forfeited  to  the  state ;  and  con« 
sequentty  the  titles  from  the  comtnissioners  appointed  by 
virtue  of  that  act  to  a  bona  Jide  purchaser,  ii?as  good  and 
valid  to  all  intents  and  purposes  whatsoever.  It  was  fur- 
ther urged,  that  although  there  are  no  express  words  in  the 
confiscation  act  to  cut  off  the  destent  from  ancestors  to 
heirs,  in  the  intermediate  periods  from  ITTG  to  1782,  yet 
it  was  obviously  intended,  and  ought  to  have  a  construction 
to  that  effect ;  otherwise,  the  confiscation  act  might  be  ren- 
dered, in  a  great  degree,  a  dead  letter,  as  not  embracing  one 
half  of  the  objects  contemplated  by  it. 

The  Judges  having  taken  time  to  consider  this  case,  a 
majority  of  them,  Grimke,  Bay  and  Trezevant,  were 
of  opinion,  that  the  land  in  dispute  could  not  be  affected 
by  the  confiscation  act,  as  it  had  gone  over  to,  and  vested 
in,  young  Jacob  JuUen^  the  infant  son,  before  the  act  pass- 
ed. That  all  acts  of  attainder,  before  trial  and  conviction 
of  oflFenders,  for  supposed  offences  against  a  state,  working 
a  corruption  of  blood,  and  cutting  off  the  inheritance  of 

V*L.  II.  3  Y 
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children,  have  always  been  considered  by  the  wisest  and 
best  informed  men  of  every  age  and  country,  as  arbitrary 
and  unjust,  and  even  repugnant  to  the  feelings  of  humanity : 
for  which  reas<»i8,  courts  of  justice  ought  to  give  them  a 
very  rigid  construction,  and  circumscribe  them  \rithin  the 
narrowest  possible  bounds  and  limits. 

That  this  I9th  clause  of  the  act  particularly,  was  one  of 
this  description,  and  it  related  back  to  the  year  1776,  a 
period  of  more  than  five  years  previous  to  the  passing  of 
the  act  declaring  the  offence,  and  fixing  the  punishment  for 
the  commission  of  it.  In  this  respect,  it  was  an  ex  post 
facto  law,  little  congenial  with  the  principles  of  the  Amcri* 
can  revolution  itself,  or  the  spirit  of  our  laws,  and  consti- 
tution of  our  government,  as  it  tended  to  punish  innocent 
and  unoffending  children^  for  the  supposed  offences  of  their 
fadiers  against  the  state,  before  the  law  itself  passed,  cre- 
ating the  offence,  or  defining  the  punishment  for  it. 

That  in  the  present  case,  George  Julien^  the  father,  died 
in  1781,  a  year  before  the  confiscation  law  passed.  Upoa 
the  death  of  the  father,  the  estate,  by  the  rules  of  the 
common  law,  went  over  to  the  son,  and  then  became  vested 
in  him. 

In  the  year  1782,  the  confiscation  law  passed,  which, 
among  other  things,  declared  that  the  oflfence  of  adhering 
to  the  enemy,  should  work  a  forfeiture  of  the  estates  of 
those  who  did  adhere  to  the  enemy.  George  yulien.  was 
not  then  in  existence;  he  could  not  therefore  be  said 
to  be  adhering  to  the  enemy ;  and  when  the  law  passed, 
the  father  had  no  estate  to  confiscate,  for  it  had  pre- 
viously gone  over  by  descent  to  his  infant  son,  whose  name 
is  not  mentioned  in  the  act  as  having  committed  any  of- 
fence against  the  state  ;  it  would  therefore  be  against  every 
principle  of  law,  as  well  as  justice,  to  punish  him  by  for- 
feiture and  confiscation  of  his  estates.  They  were,  for 
these  reasons,  in  favour  of  a  new  trial. 
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Brevard  and  Lee,  contra.  They  thought  the  law  was 
express  and  positive  upon  the  subject,  and  there  was  no* 
thing  to  prevent  the  legislature  from  passing  it  at  the 
time ;  they  were  not  circumscribed  by  a  constitution,  as  at 
present,  from  making  ex  post  facto  laws.  If  a  law  to  that 
effect  was  to  be  passed  by  the  legislature  at  this  day,  it 
would  be  void  and  nugator)%  because  our  present  constitu* 
tion  forbids  it.  Nothing  of  the  kind  stood  in  their  w^y  at 
that  day,  when,  perhaps,  the  policy  of  the  times  justified 
it.  But  that  was  not  a  matter  for  judicial  consideration ; 
the  only  point  for  their  consideration  was,  whether  that  law 
was  binding  or  not?  and  upon  this  point  they  had  no 
doubt.  They  were,  therefore,  for  confirming  the  ver- 
dict. 


ColUas 

V. 

Kineaifl. 


Rule  for  new  trial  made  absolute. 


Thomas  Middleton  ads.  George  Perry. 


1804. 


TRESPASS  to  try  title  to  land  in  Lancaster  district.       One  joint-ten- 
N.  B»  This  was  a  second  trial,  there  having  been  non-  antortenftntin 

^  eommon,  who 

suit  entered  into  in  the  first  one.     See  ante.  »  enUUed  to 

Verdict  for  plaintiff.     Motion  for  new  trial.  of  lands,  who 

In  this  case,  the  plaintiff  was  only  entitled  to  one  third  !„?  ^boond* 

part  of  the  land  in  dispute,  as  a  tenant  in  common  with  two  mai^'^r^^ep 


eU 


third 


Others.     He,  however,  brought  his  suit  for  the  whole  tract  "^ 

of  323  acres,  by  metes  and  bounds,  and  had  a  verdict  for      ''atoI  ^ettl- 

mony   ihould 

the  whole,  although  he  had  only  proved  himself  entitled  be  permitted 

1*    •  fl    1  .!_•    1  to  explain  any 

to  one  undivided  third  part.  misuke  in  a 

The  defendant,  however,  claimed  under  an  elder  grant  Shew  the  real 

BIllUIUOU        of 

land  to  be  on  one  water-con rse,  when  the  «rrant  calls  for  a  different  one,  and  that  the  land 
rcHilly  and  truly  lies  upon  the  waters  of  tho  Catawba  rh^Tj  instead  of  die  watcit  of  Broad 
nyer. 
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Hiddteton     to  one  Liulejohit,  for  480  acres,  which,  it  was  contended, 
-ptrry.       included  the  land  in  question,  which,  in  the  grant,  was 

^^'^^'^^^  said  to  be  on  "  Cedar  creek^  water*  of  Broad  rher^  but 
offered  to  call  witnesses  to  prove  that  there  must  have  been 
a  mistake  made  by  the  surveyor  who  originally  surveyed 
the  land,  in  saying  the  land  lay  on  Cedar  creek^  rooters  iff 
Broad  river^  when,  in  fact  and  in  truth,  it  lay  upon  Cedar 
creeks  waters  of  the  Catawba  river.  That  there  were  two 
creeks  of  the  same  name,  called  Cedar  creeks  one  of  which 
emptied  itself  into  Broad  river,  and  the  other  into  the  Ca- 
tawba river.  But  the  presiding  Judge  (Grihke)  refused  to 
suffer  witnesses  to  contradict  the  face  of  a  grant  under 
the  great  seal,  and  the  plaintiff  had  a  verdict  for  the 
whole. 

This  was  a  motion  for  a  new  trial,  on  two  grounds. 
1st.  That  the   plaintiff  had  got  a  general  verdict  for 
the  whole  tract,  when  he  was  only  entitled  to  one  third  part 
of  it, 

2d.  That  defendant  should  have  been  let  into,  parol 
proof  to  shew  the  mistake  of  the  surveyor,  and  that 
the  land  in  q^uestion  really  lay  on  the  waters  of  the 
Catawba  river,  instead  of  the  waters  of  Broad  mtt* 

In  support  of  the  motion  on  the  first  ground,  it  was 

laid  down  as  a  general  principle,  that  a  man  must  recover 

1  J9urr.  330.  according  to  the  strength  of  his  tide  ;  and  although  he  claim 

I  Morff.  371.  njQj-e^    yet  he  ^^n  never  recover  more  than  he  is    en* 

titled  to;  he  may  recover  less  than  he  claims,  but  that 
recovery  must  be  according  to  the  strength  of  his  right  and 
tide,  and  no  more.  In  the  present  case,  it  was  said,  h^ 
had  recovered  a  verdict  for  the  whole,  which  was  more 
than  he  had  a  right  to ;  consequendy,  unjust  and  against 
law. 

2.  On  the  second  ground,  it  was  admitted  as  a  general 
rule,  that  parol  evidence  should'  not  be  admitted,  to  coo^ 
tradict,  or  vary  the  face  of  a  grant  or  deed*  But  it  waa 
urged,  thiit  it  w^as  every  day's  pmctice,  to  admit  pand 
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proof  to  explain  any  ambiguity  or  mistake  in  it.  White  and  Mldffletoa 
EgarCM  case,  voL  1 .  p.  247.  {Riley* s  edit.)  was  relied  on  as  in  Penj. 
point  to  this  purppse ;  also  Heywardh  Reports^  23.  Besides, 
it  was  alleged,  that  in  a  thick  woody  country,  such  as  this 
was  when  the  survey  was  made,  before  the  geography  of  it 
was  properly  known,  it  was  no  uncommon  thing  for  survey* 
ors  to  mistake  the  names  of  water-courses,  and  in  the  mean- 
deripgs  of  creeks  and  branches,  which  run  in  all  directions 
through  the  country,  to  suppose  that  some  of  them  run  into 
one  river,  which  in  fact  ran  into  the  other.  It  was  therefore 
absolutely  necessary  to  admit  of  parol  testimony  in  many 
cases,  to  correct  these  mistakes  ;  and  unless  this  was  done, 
in  order  to  shew  the  true  position  or  location  of  land,  and 
to  explain  its  real  situation,  it  would  be  cutting  off  claim- 
ants to  lands  from  one  great  source  of  information,  essen« 
lially  necessary  to  the  ends  of  justice. 

The  Judges,  having  considered  this  case  fully,  were  of 
opinion,  that  if  it  was  necessary  to  go  again  into  the  first 
ground  made  in  this  case,  that  it  should  be  governed  by 
the  principles  laid  down  in  the  case  of  M^Fadden  and  Wife 
v.  Halafj  ttntey  and  in  this  case,  upon  a  former  mo- 
tion to  set  aside  a  nonsuit,  at  the  same  term,  ante^  but  as 
this  point  had  been  previously  settled  in  those  and  one  or 
two  other  cases,  they  did  not  think  it  now  necessary  to 
give  any  further  opinion  upon  it. 

Upon  the  second  ground,  however,  they  had  no  doubt 
but  a  new  trial  should  be  granted,  on  the  ground  that 
parol  testimony  should  have  been  admitted,  to  have  ex- 
plained any  mistake  in  the  location  of  the  land  mentioned 
in  the  grant  under  which  the  defendant  claimed  ;  and  that 
such  explanation  was  not  repugnant  to  the  statute  of  frauds^ 
as  had  been  contended  for  by  the  plaintiff.  That  our  courts 
of  justice  had  frequendy  permitted  witnesses  to  be  sworn, 
in-order  to  rectify  any  mistake  in  the  location  of  land,  or 
even  to  explain  deeds  in  cases  of  ambiguity  or  utv:ertainty^ 
god  thp  ca9C  of  White  and  Efan^  quoted  in  the  argument. 
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Mid^ctoa     ^ ^^  Strong  to  that  purpose.   Where  a  grant  called  for  a  cer- 

Perry.       tain  tract  of  land  on  the  south,  which  was  bounded  on  it  la 

the  north  ;  in  that  case,  witnesses  were  called  to  explain 

the  mistake  in  the  original  grant,  and  to  show  the  true 

io£\£?^'f  situation  and  location  of  the  land  in  dispute.     And  the 

U  Ea§t^  474.  authorities  in  the  books  are  numerous  on  that  head. 

3  Mk.  98,  09. 
9  Atk.  389. 

Rule  for  new  trial  made  absolute. 


All  the  Judges  present* 


CebmMa,     The  ORDINARY  of  Kersuaw  District  against  Wiljliak 

Bracey  and  J*  Nourdin. 

Inanaetionof      DEBT  On  an  administration  bond.  Verdict  for  j^sontiflT. 

debt  on  an  ad-   _._.     .        g.  .  , 

minUtniUoii  Motion  for  a  new  trial. 

cniiti^  %  a  In  this  case,  there  was  a  plea  of  performance  generaDy. 

ahare'of ^the  '^^  ^^^^  P^^^  there  was  a  replication  that  the  administrator 

deoeased'i  o?-  ||^j  ^ot  made  a  just  and  true  inventory  of  the  deceased^s 

recover  more  estate,  as  by  law  he  was  bound  to  do.     To  this  replication 

portion  of  da-  there  was  a  rejoinder,  that  he  had  never  been  called  upon^ 

mfs^ndiicUn  or  required  to  render  in  an  account,  till  a  day  therein  men* 

?Sr!ln  wJ  «I  ^0"^i  (8*1*  March,  1800,)  and  that  he  had  then  rendered  in 

iMi?**urt*^t  *  J^^^  *^^  ^^^  inventory ;  and  plainuiF  surrejoined,  and 

Tentory.  defendant  demurred  to  it,  which  demurrer  was  overruled  ; 

The   party  ' 

who n entitled  whereupon  the  cause  went  to  the  jury,  who  gave  the  plain* 

it  not  a  com-  tiff  (who  was  entitled  to  one-sixth  of  the  deceased's  estate) 

top^te th^ose  ^'^   ^^'^  distributive  share,  and  the  whole  amount  of  the 

damages.        value  of  that  part  of  the  estate  which  had  not  been  inclu« 

ded  in  the  inventory,  by  way  of  damages ;  and  to  prove 

the  value  of  such  part  of  the  estate  as  was  not  included  in 

^  the  inventory,  the  real  plaintiff,  who  was  a  minor  under 

2 
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the  age  of  21  years,  and  his  guardian,  were  permitted  to  OrdiMry  of 
be  sworn  as  witnesses.  t. 

This,  therefore,  was  a  motion  for  a  new  trial,  on  two    ^k^i^^ 
grounds*     1st.  Because  the  jury  had  given  more  than  the 
pkdntiff  was  entided  to,  on  any  principle  of  law  and  justice ; 
and,  2dly.  That  that  verdict  was  obtained  on  improper  tes- 
timony. 

The  Judges,  on  both  grounds,  had  no  hesitation  in 
ordering  a  new  trial,  as  the  plaintiff  for  whose  account  the 
suit  had  been  commenced  in  the  name  of  the  Ordinary^  on 
the  administration  bond,  could  not,  by  any  possibility,  be 
entided  to  more  than  his  one-sixth  part  of  the  amount  of  the 
deceased's  estate,  which  had  not  been  included  in  the  invento- 
ry, in  addidon  to  his  distributive  share  of  the  estate  ,  and  that 
the  party  entitled  to  such  share,  should  not  have  been 
sworn  to  give  evidence  himself  of  the  amount  or  value 
thereof* 

Role  for  new  trial  made  absolute. 

All  the  Judges  present* 


Andkew  Pickins  &  Co.  against  Stephen  Garnett*       Columbia^ 
CASE  on  a  demurrer,   from  Edgefield  district,  which  Where     the 

'.  *  •^  '  names  of  tli* 

was  sustained  by  the  circuit  court*     Motion  to  reverse  this  nrviwng  co- 

j     .  .  partnere  onbfg 

decision.  ftrementioned 

This  was  an  action  of  assumpsit  for  goods  sold  and  de-  bat  the  names 
llvered,  and  the  writ  was  for  defendant  to  answer  unto  are^Mtlforth 

in  the  declara- 
tion,    it      is 

goody  n  the  declaration  is  an  en1ai*geraent  of  the  original  writ    It  is  sufficient  for  the  court 

to  giTe  judgment  oo,  which  is  all  that  the  law  requires. 


t 
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FfekentfcCo.  Andrew  Pkktna  and  y^hn  Owen^  surviving  copartnen  of 
GariMtt      Andrew  Pickina  &  Co.  But  in  the  declaratioii  it  waa  stated^ 
chat  defendant  was  attached  to  answer  unto  Andrew  Pickime 
and  John  Owen^  who  had  surrived  John  Lewis  Gervais  and 
jfohn  Rutledge^  called  jand  known  by  the  name  of  Andrew 

Picking  &f  Co. 

« 

•  To  Ais  dedaratiOD  diere  was  a  plea  inahatement,  on  ac- 
count of  a  variance  between  the  writ  and  the  dedaratiffliy 
and  for  want  of  the  proper  names  of  persons  in  the  ori* 
giosd  writ.  To  this  plea  there  was  a  demurrer^  which  was 
overruled  by  the  presiding  Judge^  (Bat,)  and  the  plea  u 
Mu^ten^ent  sustained* 

This  was  a  motion  to  set  aside  the  decision  of  the  cir- 
cuit court  at  Edgefield  on  the  demurrer,  and  to  overrule 
the  plea  in  abatement,  and  to  permit  the  plaintiffs  to  go  on 
and  get  their  judgment  on  their  writ  and  declaration. 

The  court,  after  hearing  arguments  for  and  against  die 
,  motion,  thought  proper  to  set  aside  the  judgment  of  the 
circuit  court  on  the  demurrer^  and  to  overrule  the  plea  in 
abatement,  as  not  sufficient  in  law  to  destroy  the  plaindfls* 
right  of  action,  in  the  manner  and  form  as  set  forth  in  the 
pleadings. 

Inasmuch  as  the  names  of  the  two  copartners  in  e^e^ 
are  named  in  the  writ  as  the  survivors  of  the  copartners  of 
the  late   copartnership,  and  the  whole  of  their  names  are 
mentioned  and  set  forth  in  the  declaration,  which  is  an  en- 
largement of  the  writ,  with  sufficient  certainty ;  so  that  it 
might  be  pleaded  in  bar  to  any' other  suit,  that  ever  might 
be  commenced  for  the  same  cause  of  action  against  the  de- 
fendant.    The  addition  of  Andrew  Pickins  &f  Co*  in  the 
writy  shews  very  clearly,  that  the  suit  was  not  commenced 
for  the  use  and  behoof  of  Andrew  Pickins  and  John  Owen 
only^  but  for  the  use  and  behoof  of  Andrew  Pickins  and 
John  Otvefiy  and  others  who  had  been  connected  with  them 
in  trade  and  commerce  ;  and  the  declaration  ezplaina  fuDy 
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and  cl^y  who  those  others  were,  who  originally  formed  PiekentttCo. 
the  copartnership.     So  that  in  fact  there  i&  no  variance  be*      GarneU. 
tween  the  writ  and  declar^on,  the  latter  only  more  fully 
and  at  large  explains  who  the  parties  were  to  the  contract 
originally,  and  who  have  survived  to  maintain  the  suit. 

It  is  laid  down  by  the  best  expositors  of  the  law,  that 
the  declaration  is  an  explanation  of  the  plaindffs'  Writ,  aiMl 
shews  more  f ally  the  foundation  of  the  suit;  and  all  that  the 
law  requires  is,  that  It  contain  sufficient  certafaity  for  the 
court  to  give  judgment  on.  Co.  litt.  If*  a.  303*  Pbrwd.  84. 
4  Bac.  Abr.  8. 

In  2  Stra*  1232.  a  bill  of  Middksex  was  to  answer  to 
^  the  Weavers^  Company^  and  the  dedaradon  was  in  the 
name  of  the  company  qui  tam^  for  themselves  as  the  poor 
of  the  parish ;  and  this  was  held  good.  On  the  authority 
of  this  case  in  Strange^  the  same  point  was  determined  in 
the  case  of  Lloyd  v.  Williams^  2  BL  Sep.  722.  the  capua 
did  not  express  that  the  party  sued  qui  tam^  though  the 
declaration  did.     And  this  was  likewise  held  good*    t 

Judgment  oa  demurrer  in  the  circuit  court  set  aside* 
AU  the  judges  present* 
Amvi  isr  j>Uunti£b. 
Gaodwyn^  for  defendant* 


vm.*  n.  3  3 


346  CASES  DEfTERMlNED  IN  TIffi  STATE 


^""iS^     joHK  TEASDA1.E,  jun.  «A»  Georob  KEABoaiTE,  TnttCec 

for  Mrs.  Op&t. 

A  ^unu.  TROVER  fcH- sundry  negroes,  tried  b  SwnftUr  dislnct. 
JLdffiTSJ .  Veniict  for  plaintiff.  Motion  for  new  trial. 
^J^IU^'  This  was  a  case  tried  before  Mr.  Justice  Grihkb,  under 
j!?**'!iUmid  whose  Erection  the  jury  gave  a  verdict  for  the  plaintiff. 
franduicnt  be.  j^^  ^^^^  ^  appeared  from  the  report  of  die  presiding 
unurjr,  uDieM  judfiK,  was  substan^ally  as  follows : 

niide  to   dc-  J      o  '  ^      ^ 

feat   purcha-      One  Huph  Oprv^  being  about  to  marry  Miss  Reebornc^ 

■eri  or  to  de-  q        r    j  w  •  «     ■  *  w^w^ 

fraud  credit-  the  daughter  of  George  Reaborne^  on  the  2d  May^  ^799, 

vit  if  there  made  a  deed  of  trust  of  sundry  negroes  therein  named,  to 

Jrap|Ii^»"end  the  said  George  Reaborney  for  the  use  of  his  daugjiter,  his 

SrTii**'gniSr''2  intended  wife  and  her  chUdren,  in  case  of  death  or  acci- 

ilare  ^'Jhol2  d«»^  i  ^"^ip*^  ^^^d  ^^  ^^y  recorded  the  4th  3%,  two 
donbu  clear-  ^y^  ^ftcr  its  date.     The  marriage  soon  after  took  effect, 

ed  op.  ^  •  ^  ^  • 

and  the  parties  lived  together  for  some  time  after  in  mutual 
love  aj(id  affection.  Unfortunately,  however,  in  process 
of  time,  they  quarrelled  and  separated ;  when  Opry^  the 
husband,  took  upon  him  to  sell  the  negroes  in  question, 
which  he  had  setded  on  his  wife  before  marriage,  to 
John  Teasdale  the  elder,  father  of  the  present  defendant, 
for  600  dollars. 

llie  bill  of  sale  was  dated  14th  May^  1800;  part  of  the 
consideration  money,  396  dollars^  were  paid  do.w%  and  the 
rest,  as  was  alleged,  was  to  be  paid  when  it  suited  Teas^ 
dal^B  coavenience. 

After  this  sale,  Teasdak  took  the  negroes  into  possessions 
and  kept  them  till  November ^  1802,  when  they  were  seized 
by  virtue  of  an  execution^  by  the  sheriff  fd  Sumpier  dis- 
trict, and  sold  at  sheriff's  sale,  as  the  pfoperty  of  old 
Teasdak.  At  whicl)  sale  the  son,  John  Tteaiak  the 
younger,  became  the  purchaser,  at  and  for  die  sum  of 
416  dollars.     After  this  sale,  the  younger  Teasdak  uAd 
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to  the  plaintiff  Reab^me^  one  of  those  negroea,  a  boy,  aa^  Te&adaie 
med  Bob ;  but  he  very  soon  afterwards  returned  him  back,  Reabnme. 
alleging  chat  he  did  not  know  of  the  deed  of  trust  for  die 
use  of  his  daughter,  Mr^  Opry;  (not  being  present  at  the 
time  of  the  execution  of  it,  or  when  it  was  delivered  into  the 
office  to  be  recorded ;)  but  upon  being  informed  ^erewas 
such  a  deed,  and  finding  it  dqfy  recorded,  he  thought  it 
his  duty  to  recover  the  negroes  back  for  the  use  of  his 
daughter.  Upon  which  he  made  a  regular  demand  of  them, 
but  defendant  refusing  to  deliver  them,  he  commenced  this 
action,  and  had  a  verdict,  under  the  direction  of  the  Judge, 
in  his  favour. 

This,  therefore,  was  a  motion  for  a  new  trial,  on  the 
ground  that  this  deed  for  the  use  of  the  wife,  was  fraudu- 
lent against  purchasers  for  bona ^de  consideration,  and  also 
against  creditors. 

Falconer y  in  support  of  this  motion,  contended,  that  this 
deed  of  trust  was  fraudulent  against  purchasers,  as  well  as 
against  creditors ;  and  the  more  so,  as  both  Mrs.  Opry  and 
her  father  were  present  at  the  sheriff's  sale,  and  saw  the 
negroes  sold  to  young  Teasdaie,  without  interposing-  theif 
claim,  or  forbidding  the  sale  ;  which,  it-was  urged,  was  a 
waiver  of  her  right,  and  an  acquiescence  in  the  ftslt- toy ohn 
Teasdaky  the  father  of  the  defendant,  as  well  as  in  the^ 
right  and  claim  of  the  plaintiff  in  the  action,  at  whose  suit 
the  negroes  were  seieed  and  sdld*  ■  ^ 

It  was  further  contended,  and  not  cknied,  that  Mrs. 
Opry  herself  had  saicl<that  the  deed  of  trust  was  a  sbam, 
and  that  if  Teaidale  the  defendant  would  give  her  a  trifle, 
she  would  give  up  the  deed ;  and  that  sh^  actually  did  re- 
ceive part  of  the  payments  from  old  Teasdaie^  after  the 
bill  of  sale  was  made. 

It  was  further  stated  by  the  counsel  in  favom:  of  this  mo- 
tion, that  Opry  himself  was  in  debt  at  the  time  he  made  the 
deed  of  setdement,  and  therefore  that  ic  was  void  as  against 
ereditors,  as  well  as  agaips(  bona  fide  purcha  .prs*     It  was 
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that  ail  thtae  matun  ii»sl:il  be  more  fuUjr  imrostigatecL 

la  further  tttpport  of  tbia  mottoil,  defendani'a  connarl 
relied  oa  the  foUowiog  authoridea*  Roberta  oa  Frauduknt 
Sakif  66.  3d5.  403.   -Also,  £^.  N.  P.  205*    3  Bac.  Jlfl. 

Blanding  and  Richardaan^  in  refdy,  ttrgaed,  dat  volun- 
tary conveyances  were  not  void  because  dieytfe  vcAuntavj  i 
but. to  make  them  wo^  they  mUst  be  made  with  intent  to 
deceive  foaa^^i^  purchasersi  or  to  cheat  crediton;  that 
no  such  intention  had  been  proved  or  made  to  iq>pear  in  the 
present  case.  Mr.  Opry  not  only  had  it  in  his  power  to 
make  a  comfortaUe  provision  for  his  intended  wifie^  but 
actually  did  make  one  $  and  it  was  praisewordiy  and  ho- 
nourable in  him  u>  do  so.  And  the  present  was  one  of  the 
many  instances  which  shews  the  wisdom  and  pn^rietf  of 
fuch  a  measure.  When  this  deed  of  trust  was  made,  Ofry 
was  free  from  embanassments;  but,  like  a  prudent  man» 
foresaw  that  it  might  notalwaya  be  the  case,  and  therefore 
made  the  best  provision  in  his  power  for  the  su^ioiit  of  hia 
wife  and  (Sunily^  while  there  was  nothing  to  impeach  or  call 
it  in  question. 

Unfortunately,  however,  not  long  after  the  marriage 
an  unhappy  difierence  look  place  between  tliem,  and  in  a 
fit  of  diagust  and  resentment,  he  asade  a  kind  of  bngun 
with  old  Teaadali^  and  gave  him  a  bill  of  sile  for  the  very 
negroes  he  had  settled  on  hia  wife  i-  and  fropi  the  wery  n»> 
ture  of  the  transaction,  it  had  the  appearance  of  iai«|aitjr 
stamped  upon  the  very  face  of  it,  and  aatf  it  had  been  done 
with  a  viev  to  counteract  his  former  benevolent  minatioaa 
towards  the  woman  he  had  loved ;  but  the  leading  iacts  in 
this  case  were  too  strong  to  be  gotten  over  by  vjigua  suraoiBCfr 
and  conjectures*  In  the  first  place,  there  una  no  rjwoof 
that  there  waa  any  dishonest  intention  in  the  pairtica  when 
the  tru^t  deed  was  executed ;  it  was  fair  and  Ivrnpurahfe 
in  its  conimc&ceroect,  and  made  for  the  most  valuable  con^ 
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Bidemdon  kaown  ia-linr,  dbift  of  marriage.    Besides^  it  is     '^^T^^ 
a  well  establnbed  aaaxim  that  fiaud  is  never  to  be  presu^Acd ;    Reaborne. 
it  most  be  aetiiidl]jr  pnnreiL    Mrs*  HobnarCs  case  is  strong  vS^?n!^. 
in  point :  there  a  deed  was  inade^  in  order  to  reconcile  man  ^^^^^^^^'^ 
and  wife  after  a  senaratian,  and  it  H^as  held  good  even  «nd  ifmngMf 
against  creditors,  as  the  husband  had  more  than  sufficient  unie,p.52ii). 
to  pay  all  his  debts  at  the  time  of  making  the  deed,  ex« 
dusive  of  the  property  then  settled  on  his  wife.    And  the 
proviso  in  the  act  nnade  to  prevent  {raudulent  conveyances, 
expressly  excepts  out  of  the  provisions  of  the  act  itself, 
all  deeds  made  upon  or  for  good  consideration,  and  bona 
jide^  any  thing  in  die  said  act  to   die  contrary  notwath«*  js^^  ig^^ 
standing.    This  deed  therefore,  they  contended,  was  un-  ^: 
qi:iB^tionably  out  of  ^e  statute  agsunst  fraudulent  €oovey<> 
ances« 

They  further  urged,  that  whatever  might  be  said  in  fa- 
vourof  purchasers  for  good  and  valuable  consideration  in 
other  cases,' very  littk  could  be  urged  in  favour  of  this 
sale.;  because  it  appears,  fit>m  the  perusal  of  the  bill  of  sale 
from  C^M^  to  (rid  Tea^daky  that  six  valuable  negroes,  worth 
at  least  1,600  or  1>700  dollars,  were  sold  for  the  small  sum 
of  600  dollars,  and  only  396  dollars  of  that  sum  paid 
down ;  the  rest  to  be  paid  as  it  suited  the  convenience  of 
old  T^eaadak.  Thb,  thay  contended,  at  the  first  Mush, 
canied  sus^cion  of  fraud  on  the  very  front  of  the  trans- 
action:!, and  spoke  a  language  too  plain  to  be  misunderstood,  • 
that  diere  must  have  been  some  secret  understanding  be* 
tweoa  O^  ^d  TeasMem  The  time  too  when  it  was 
made  was  wordqr  of  notice,  as  it  was  after  Opry  and  his- 
wife  had  quarrelled,  and  when  he  was  pii^lishing  her  all 
over  die  district,  for  incontinence,  and  un&idifuloess  to* 
wards  him* 

That  the  sbeviff 's  sale  was  another  feature  in  this  case, 
which  made  it  still  more  suspicious*  The  execution  was 
not  -against  Opry^  but  old  Teasdale;  and  his  son  was  the 
purchaser  of  the  negroes,  at  416  dollars.  The  inadequacy 
of  price,  and  the  relationship  between  the  defendant  and 
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Teasdaie     the  purchaser,  fadier  and  soii,  has  very  mttch  tlie  appear- 
Reaborne.     aiice  of  contrivance,  to  defeat,  if  poesiUe,  the  opention 
of  the  trust  deed  in  favour  of  Mrs..C^ry. 

But  admitting  the  demand  for  which  these  negroes  were 
sold  was  a  just  one,  and  dmt  Seaborne  ibe  trustee,  and 
Mrs.  Opry  herself^  were  present  at  the  side,  and  &A  not 
forbid  the  sheriiF  from  proceeding,  nothing  injurious  to  her 
just  right  ought  to  be  inferred  from  diis  circumstance,  be- 
cause it  does  not  appear  that  Rea6omej  the  trustee,  knew 
of  the  trust  deed  at  that  dme ;  on  the  contrary,  it  b  very 
evident  he  did  not,  from  his  purchasing  one  of  die  negroes 
sold,  a  boy,  from  young  Teasdale^  afterwards ;  and  his  return^ 
ing  him  again  as  soon  as  he  discovered  that  such  a  deed  had 
been  made  and  recorded.  And  as  to  the  loose  random  de- 
clarations  of  a  woman  in  distress,  sot  comisaiit  of  her 
legal  rights,  th^y  were  too  light  and  trivial  to  be  regarded. 
At  any  rate,  she  could  do  no  act  to  defeat  die  trust  deed, 
without  the  assent  of  her  trustee,  and  the  consent  of  Ofnnf 
himself,  who  made  it. 

That  as  to  Opry^s  being  in  debt  at  the  time  the  deed  was 
made,  no  demand  or  debt  had  been  made  to  appear  against 
him  existing  at  that  time,  but  3/.  sterling ;  and  from  Iris  tax 
return,  he  had  two  negroes  reserved  to  himself,  and  at  his 
own  absolute  disposal,  besides  the  negroes  included  in  the 
deed  of  trust  made  in  favour  of  Mrs.  Opry  ;  consequently, 
that  pretext  failed  the  defendant. 

The  Judges  were  all  clear  on  one  point,  that  wherever  a 
voluntary  conveyance  is  made  for  die  use  of  a  maa^a  wife, 
or  intended  wife  and  family,  it  was  not  void,  because  it 
was  voiiintary.  In  order  to  make  it  so,  it  must  be  made 
wiih  a  view  to  defeat  hona  fide  purchasers,  or  to  defraud 
creditors.  Mrs.  Holmarfs  case  was  full  to  thispMit;  iriao, 
Co-wp.  708.  As  to  creditors,  they  appear  to  be  out  of  the 
question  in  the  present  case,  as  Opry  only  owed  3A  slerfiog 
when  the  settlement  was  made,  and  had  two  negroes  be- 
sides those  named  in  the  instrument* 
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The  only  point  id  ttus  case  whidi  can  afiect  a^onajfn^ 
)>uiduuier,  if-  defendaDt  can  be  calkd  coe,  is,  that  Meabome 
die  trustee,  and  Mrs*  Opry  wete  both  present  at  the  she- 
riff's sale,  and  did  not  foibid  it;  and  her  saying  the  deed 
of  trust  was  a  sham  deed,  and  her  receiving  money  from 
TeaukUe^  in  part  satisfaction  of  her  claim*'  These  circum^ 
stances,  they  thought,  created  some'suspickma  on  the  subr 
jeet,  and  were  suffident  to  justify  the  court  in  sending  the 
xaseback  to  a  jury,  to  have  these  naattersmore  fiuUy  inves- 
tigated. 
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TMidale 

ads. 
Reabome. 


.    Bat  and  TanzEVAirr,  contra,  thoiight  there  were  no 
legal  grounds  to  impeach  this  verdict. 

Rule  for  new  trial  made  absolute. 

Nb  B*  This  case  was  tried  a  second  time,  when  the  jury 
found  again  in  favour  of  the  plaintiff* 


•» 


RlGHAED   BoLAM  Op-atlttff .  WiLLIAVSON  and  ChaFMAH.l       Columbia^ 

^  180*. 


SPECIAL  action  on  the  case,  tried  in  i^/cA/oEm/ district.  A  P?*^»Mter 
.Verdict  for  plaintiff.    Motion  for  new  triaL  monev    eoa- 

1  nis  was  a  special  action  on  the  case  against  defendants,  ter  lodged  w 
for  450  dollars,  lost  out  of  a  letter  lodged  in  the  posl-of.  It4^if  i^J 
fice  in  the. town  of  Cb&un^ia,  addressed  to  a  mercantile  Scrhe'^^^ 
house  in  Charleston.  Mr.  Williamson  was  postmaster  in  «®»^«*  *^  *«*^ 
CokmJna,  and  Chapman  was  his  deputy.  The  plaintiff  pro-  Bnt  if  taeh 
ved  on  the  trial,  the  lodging  of.  the  letter  in  the  post-office  livered  to  hii 
.on  the  morning  of  the  post,  day,  by  a  witness  who  counted  t^^li^  uiwe 

for    hia   own 

**.•  *k       •    •    I      'TV  .    ^  .  neglecta,  aod 

Dot  the  principal.     The  payment  of  a  premium  »  not  necessary  to  maVe  cither  of  thenx 
BtWe ;  tlfe  general  undertaking  to  debrer  eafcly  is  a  auiSc'rent  chatx  of  actfon. 
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Bete       the  bank  bilbt  aad  saw  the  letter  folded  up  and  eeabdL    It 

^VHiinnKm  fc  was  further  prov^  thitt  the  letter  covering  these  biHa  mdi 

^^^proan^   ^^  ^^^  marks  on  it^duly  arrived  by  the  mail  in  CkarieHmif 

but  the  bank  bills  had  been  taken  oat 

Upon  this  testimony  the  jwy  gave  a  general  verdict  fior 
the  amount  of  the  money  lott,  against  the  postmastrr  and 
his  deputy,  Jointly*  It  however  came  out  from  the  wia- 
nesses  who  were  present  when  the  letter  waa  lodged  in  tks 
post«ofice,  that  JFilHamscn^  die*  principal,  was  idMeat,  md 
that  Chapman  received  the  letter. 

In  support  of  th'is  motion,  it  was  argued,  on  diepart  of 
the  defendants,  that  the  postmaster  was  not  liaUe  as  the 
principal  in  the  office,  because  a  postoffice  is  not  an  olBce* 
I  Saik.  17.  of  insurance^  but  an  ojke  of  irUeUigencef  dwy  do  not 
know  the  contents  of  letters  and  packages  put  into  the  post* 
office,  nor  are  they  paid  like  common  carriers,  a  pteauom 
equal  to  the  risk.  The  duty  of  a  postmaster  is  U>  oon- 
vey  intelligence  and  news  from  one  part  of  the  country  to 
another,  with  all  convenient  despatch,  and  that  too  throQg^ 
a  great  variety  of  hands  and  offices,  all  of  whom  are  equaOy 
concerned  in  like  manner  in  forwarding  this  intefligeoce, 
public  and  private,  over  which  he  has  no  oontrcd.  It  was  ad- 
mitted, that  if  any  person  having  the  immecUate  care  of  such 
an  office,  is  giulty  of  omission  or  neglect  in  the  office,  or  if 
due  care  is  not  taken  of  a  letter  or  packet,  such  person  is 
liable,  on  the  ground  that  every  man  who  undertakes  a 
public  trust,  ought  to  execute  it  faithfully  t  and  if  it  a{^ 
pears  that  heiloes  not  exercise  due  care  and  diligence,  dien 
^.  he  is  liable*  But  it  did  not  appear  in  the  present  case, 
whether  this  accident  happened  while  diis  letter  lay  in  die 
post*office  at  Columiia  or  on  the  road,  or  in  any  other  post- 
office  or  place  after  the  mail  was  closed  at  Cokimlwu  Hie 
letter  itself  went  safe  and  in  due  time,  according  to  the  re- 
gulauotts  of  the  post-office,  diough  it  unfortunately  h^^ypcn* 
ed  the  money  or  contents  had  been  purioined  someiriicre, 
but  where  was  the  question*    If  while  the  letter  lajr  ia 
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the  office  at '  CohmUa^  then  it  was  admitted  Chapman  was       ^'^^ 
liable ;  Init  as  there  was  no  proof  of  that  fact,  it  was  said  he  Williamson  Be 

,.  ,  -  Chapman. 

was  not  liable* 

Against  this  motion  it  was  strongly  urged,  that  the  of* 
fice  of  postmaster  was  an  office  of  hig^  trust  and  con- 
fidence^  as  a  great  portion  of  the  commerce  of  the  world 
was  carried  on  through  the  mediiun  of  post-offices ;  and 
if  they  were  to  be  exempted  from  responsibility,  innumera- 
ble frauds  might  be  committed* 

They  have  the  appointment  of  all  their  own  deputies 
and  inferior  officers,  and  should  appoint  none  but  such  as 
were  trust- worthy ;  and  if  they  turn  out  otherwise^  they 
are  answerable  for  it.  Every  principal  was  liable  for  the 
misconduct  of  his  deputy,  in  every  public  department. 

In  answer  to  the  argument,  ^^  that  a  post-office  is  only 
an  office  of  inteUigence,  and  not  of  insurance,  and  that  no 
premium  was  paid,"  it  was  said,  that  the  payment  of  a 
premium  is  not  necessary  to  create  a  responsibility,  for  that 
every  man  who  undertakes  to  carry  goods  or  money,  was 
liable  to  an  action,  be  he  common  carrier  or  not;  and 
whether  a  premium  is  paid  or  not.  And  the  reason  why 
'  the  law  makes  him  liable  is,  that  a  pardcular  trust  -was 
reposed  in  him,  to  which  he  has  concurred  by  his  as- 
sumption, or  taking  upon  him  to  execute  it  i  and  if  any 
injury  arises  by  his  neglect,  he  is  liable  in  damages.  And 
for  this  purpose,  the  case  of  Coggs  and  Barnard  was  re*  s  L<l-  ^^' 
lied  on  as  strong  in  point ;  where  it  was  held  by  all  the  447. 
Judges,  who  delivered  their  opinions  separatim^  Aat  if  a 
man  acts  by  commission  gratis^  and  in  the  execution  of  it 
behaves  himself  negligently,  he  is  answerable ;  as  he  puts 
a  fraud  lipon  the  plaintiff  by  being  negligent,  and  that  it 
was  a  breach  of  trust  undertaken  voluntarily,  which  is  a 
good  ground  of  action. 

« 

The   Judges,  after  considering  this  case,  felt  and  ac- 
knowledged it  was  an  important  one  to  the  community. 

Vol.  II.  4  A 
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Boian  That  a  post-office  was  an  ofioe  of  gpieat  tfMt  and  egnfidnoe^ 
wmiamMn  h  in  which  the  commeiicial  intereotf  of  tbe  union  freie  deeply 
concenied ;  and  unless  great  ptntctuality  was  obsenred,  tlie 
inconveniences  and  injuries  to  the  public  would  be  beyond 
all  calculation*  But  important  as  the  case  was^  dih  and 
every  other  of  the  like  kind  nuat  be  governed  by  its  own 
circumstances.  Wherever  a  postmastet  is  guUty  Ums^ 
of  any  negligence  or  misbehaviour,  he  oug|it  to  be  made 
liable  in  damages ;  but  it  would  be  hard  and  unreasonable 
to  make  him  responsible  fiirdier  than  for  his  own  miscon-* 
duct,  especially  where  such  a  number  of  peisons  are  neces- 
sarily concerned  in  the  post-office  department* 

In  the  present  case,  it  appears  from  the  evidence  oflered, 
that  Williamson  was  frt>m  home  when  the  letter  in  ques- 
tion was  lodged  in  die  post-o Ace  j  diat  he  knew  nothing 
about  it*  It  would  not,  therefore,  be  very  consistent  with 
justice  to  make  him  liable  for  a  thing  he  knew  nothing 
about,  or  had  no  knowledge  of.  The  letter  enclosbg  die 
money  was  delivered  to^  Chapman,  the  deputy  in  the  office^ 
who  took  charge  of  it ;  and  it  has  not  appeared  that  die 
money  was  taken  out  of  the  letter  after  it  left  the  post- 
office  at  CohimbiOi  or  that  the  mail  was  robbed,  er  that  any 
accident  happened  on  the  road  to  Charleston*^ 

The  presumption  is,  thereforey  that  the  money  must 
have  been  tiken  out  of  the  letter  by  some  one  who  had  ac- 
cess to  the  office  before  the  mail  was  closed,  as  die  money 
was  not  in  the  letter  when  delivered  out  of  the  post-office 
in  Charleston;,  and  although  there  is  no  imputaticHi  against 
ChapmarCs  honesty,  yet  by  his  negligence  it  might  have 
been  lost  or  taken  out  by  some  dishonest  person  who  got 
admission  by  some  means  into  the  post-office.  Deputy* 
postmasters  are  subsisting  substantial  officers,  and  are 
liable  for  all  tlieir  nonfeasances^  and  misfeasanees^  and  an 
action  may  be  maintained  against  them  for  all  omissions  and 
neglects  in  office.  And  the  case  cited  from  «Sa£(.  17.  is  strong 
in  point  i  where  it  is  expressly  bid  down,  that  a  deputy  isr 
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9  SO  fdso  in  3  Wiil»  449^.  And  it  is  not  necessary  tb«t  ^^^'^ 
H  {^mium  should  be  paid  to  make  him  liable ;  for  whether  Wiiiiamsoii  fc 
it  be  paid  or  not,  the  law  will  charge  him,  upon  his  general 
undertaking  to  carry  it  safely/  aa  was  determined  in  2  Ld. 
Satftn.  909*  after  solemn  argument,  by  all  the  Judges ; 
likewise,  3  WiU.  446*  They  were,  therefore,  all  of  opinion, 
there  was  no  evidence  in  this  case  to  charge  Williamson^ 
the  principal  in  office,  but  there  was  nothing  to  prevent  the 
plaintiff  from  going  on  aghast  Chapman^  the  deputy,  if  he 
ihCmght  proper* 

Rule  for  new  trial  made  absolute* 

All  the  Judges  present. 


Duncan  M*Faiilane  against  William  Henbt  c^/ioAo, 

Har&ingtok.  **^ 


SPECIAL  action  on  the  case,  commenced  in  C%^«^^-  Where  papers 

JiM  district,  for  causing  plaintiff  to  be  imprisoned  and  Sereoor^and 

tried  for  murder,  without  probable  cause  of  prosecuuon,  in  f^  cauMfm 

North  Carolina.  Z^rJ-'^C 

To  this  declaration  there  was  a  plea  in  bar,  setting  forth  >nuudw«/Aowv 

■  '  •  Me  teal  of  the 

that  there  was  a  suit  depending  in  North  Carolina ^  by  the  court  in  vhich 

thty  Qfe  Pen» 

plaintiff  against  defendant,  for  the  same  cause  of  action,  dinjf, or  a  rer- 
which  was  still  undetermined;  and  in  support  of  this  plea,  JC^  J^^ 
sundry  papers  and  certificates,  purporting  to  be  the  record  ^ly  ^^J^iH^i 
of  the  proceedings  of  one  of  the  supreme  courts  of  record  be  received  or 

,  ,  f,  re««  'n  anyof 

in  that  state  in  the  said  cause,  were  produced  and  offered  the  ooom  of 

•  •         rr,       t  I  1*  •»«       v^  >     South  Caroli' 

to  the  court.     To  these  papers  and  proceeflmgs,  Mr.  Fal-  na. 

conery  as  counsel  for  the  plaintiff,  took  several  exceptions,  ofa  jadgeona 

and  contended  that  they  should  not  be  read,  as,  among  S'^erf  !SJd 

not     OH    the 
proceedings  themsejres,  is  irregtilar. 
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■ 

MTariane  other  things,  they  were  not  certified  in  the  magnyr  di* 
Uiriington.  rected  by  the  stct  of  congress,  in  that  case  made  and 
provided. 

-  When  the  presiding  Judge,  (Grimke,)  having  great 
doubts  upon  the  subject,  directed  that  they  should  all  be 
brought  up  to  this  court,  for  the  opinion  of  all  the  Judges 
on  the  point  of  their  regularity  and  admissibility  in  the 
courts  in  this  state.  Which  being  inspected  and  examined^ 
it  appeared  that  they  were  not  certified  under  the  seal  of  the 
court  where  the  suit  was  depending^  nor  was  it  certified 
that  such  court  was  without  a  seal;  and  further,  that  the 
certificate  of  the  Judge  was  not  on  the  proceedings  them^ 
seheSf  giving  them  authenticity,  but  on  a  separate  piece  of 
papery  which  formed  no  part  of  such  procee(Sngs. 

For  these  defects  and  irregularides,  the  Judges  were 
unanimously  of  opinion  diey  could  not  be  received  as 
evidence  of  the  commencement  and  existence  of  a  suit  be* 
tween  the  same  parties,  for  the  same  cause  of  action. 

But  in  order  that  defendant  should  not  be  deprived  of 
the  benefit  of  his  plea,  that  day  should  be  given,  and  time 
allowed  to  him,  to  send  for,  and  obtain  the  necessaiy 
documents  properly  authenticated,  agreeable  to  the  act  of 
congress. 


AU  the  Judges  present. 
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RoGEE  Smith  against  Mart  Brisbake,  Executrix  of      c^kmbia^ 

Adam  F.  Brisbane.  ^*^' 

UPON  scu  fa.  to  revive  judgment  in  Kershaw  dis-    Amendment 

tj^^t.  is  allowable  to 

eorrect  an  ei^ 

Plea,  variance  between  the  suit  and  the  oriinnal  record,  «>r  *'»  •  ^^•"^ 

^  i  *"®®  between 

inasmach  as  the  original  record  produced  was  against  Adam  a  to.  /a.  and 
Totvkr  Brisbane^  executor  of  Wittiam  Brisbane^  deceased,  record,  so  m 
and  the  sci.Ja*  in  this  case  was  against  Mary  Brisbane,  ex-  jufdM^  of  the 
ecutrix  of  Jdam  F.  Brisbane,  omitting  the  words,  •*  who  jiJd^nien^fSk 
rtfos  executrix  of  William  Brisbane,  deceased:'  peoiaiiywhern 

'^  ,     ,  >t  appear*  tn 

Whereupon  the  plaintiff  moved  the  court  for  leave  to  be  a  mere  de- 

■  ncal  mistake- 

amend,  as  it  was  evidently  a  mere  clerical  mistake,  which 

was  granted  by  the  circuit  court* 

The  present,  therefore,  was  a  motion  to  set  aside  this 

order  of  the  circuit  court  to  amend. 


But  the'  court  thought  it  regular  and  proper  to  give 
the  plaintiff  leave  to  amend,  as  even  at  common  law,  any 
•error  committed  in  the  proceedings,  'might  be  amended 
before  judgment.  See  Cunn.  Diet.  tit.  Amendment.  2  Cro. 
627.     Cro.  Car.  33. 

Motion  refused. 

All  the  Judges  present. 
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^'^^^  Thomas  Suhtkr  qgakmt  John  Wu-m. 

Whera  there      ASSUMPSIT  OH  a  Dote  of  hand.    Verdict  far  defend* 
tide  or  of  the  mt  in  LancMUr  district*    Motion  for  new  triaL 
Sod!^^  vucf      '^^  ^^^  ^^  which  tbb  action  was  commencedt  wm 
^l!ite*  ^-^  given  for  the  consideration  money  of  a  traa  of  land,  M3A 
^•»   pW^  lOr-  &/•  sterling. 

vpon  A  bond  Defendant  pleaded  in  discount*  under  the  terns  of  the 
fken  for  the  discount  act,  sundry  payments^  and  also  a  deficiency  of 
money  before  ^^  zcnA  of  land,  part  of  the  tract  sold  him,  which  had 
Any  mnt  t*.  ^^^  taken  away  from  him  by  an  elder  survey* 

1»n  out  on  itt 
elder  vntftiff 

^^""th  ftT  ^^  ^^  ^^  ^  plaintiiT  contended,  diat  this  deficieagrs 
the  elder  sur.  or  the  value  of  it,  could  not  be  regularly  set  off  or  given  i» 
it^  null  and  evidence  against  the  defendant's  note  of  hand ;  for  thaC^  in 
man'liftT^stt  the  deed  he  had  executed  to  defendant,  dbere  was  a  general 
S^by^'aiJ^^to  ^an^apty  of  title  ;  and  until  there  was  a  recovery  against 


Mrfeo^^  *h'^  defendant  by  a  tide  paramount,  and  an  eviction  in 
grant,after  he  quencc  of  such  recovery,  he  was  not  liable  on  his  warranty* 
And  if  he  was  not  liable  on  this  warranty  until  eviction, 
then  it  could  not  be  set  off  against  his  demand  on  the  note, 
as  he  would  always  remain  answerable  on  lus  covenant  in 
the  deed.  Plaintiff  further  argued,  that  the  grant  set  up 
in  opposition  to  his,  was  a  younger  grant )  consequenUy  his 
was  the  preferable  claim  in  point  of  law,  agreeable  to  a 
well  known  maxim,  that  the  eldest  deed  and  last  wiU  are 
always  to  be  preferred. 

For  defendant,  in  reply,  it  was  admitted,  that  no  action 
of  covenant  would  lie  for  a  breach  of  warranty  in  the  deed, 
to  recover  back  the  consideration  money  and  damages  for 
the  breach  of  it,  until  an  eviction  by  tide  paramount.  Yet 
it  was  contended,  that  it  was  competent  and  legal  for  de- 
fendant to  defend  himself  against  any  demand  for  the  con- 
sideration money  which  the  plaintiff  might  make  agsunst 
2 
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WhcD,  after  due  considenticM),  the  Judges  refused  it  on 
both  the  principal  grounds  urged  by  the  defendant  for  iu 

1st.  Becanae  it  had  been  determined  over  and  over  again^ 
that  wherever  there  had  been  an  evident  failure  in  quanti^ 
or  quality  of  lands  sold,  and  the  defendant  is  sued  for  the 
consideration  money,  he  may  defend  himself  against  such 
claims  before  evktbn,  on  tie  gr(nmd  that  the  conrideratioH 
hasfaikd;  which  is  an  equitable  defence,  bnt  of  late  ha» 
been  permitted  in  our  common  law  courts,  as  well  as  in 
a  court  of  equity,  in  order  to  prevent  a  circuity  of  actions, 
and  ta  bring  about  speedy  justice  between  the  parties* 


him  for  the  vdne  of  the  land  he  had  lost,  on  the  ground  Santer 
dmtthe  conaideiadon  itself  had  failed  for  which  his  ofaliga*  wJhh. 
tfam  was  given, /r9  tanioi  anddiata  greafcoumber  of  cases 
had  been  determined  on  these  principles  in  our  courts  of 
justice.  That  with  respect  to  die  plaintiff's  grant  being 
older  in  date  than  the  one  which  took  away  the  lands  sold 
to  defendant,  die  fact  was  also  admitted ;  but  it  was  located 
on  an  elder  survey,  and  the  time  for  taking  out  the  junior 
grant  had  not  expired,  before  the  plaintiff  had  intruded 
himself,  and  illegally  obtained  the  grant,  which  the  first 
survey  gave  to  the  grantee  who  took  away  the  land,  which 
were  matters  of  record,  and  apparent  on  the  face  of  the  grants, 
and  the  surveyor-generars  plats  and  certificates  annesed  to 
them  ;  so  that  even  if  eviction  had  been  necessary  in  a  case 
of  this  sort,  the  evidentia  ret  was  tantamount  to  an  eviction 
by  title  paramount. 

The  jury,  under  the  direction  of  the  presiding  Judge, 
(Grimke,)  after  making  the  allowances  for  the  different 
snms  paid  by  defendant  on  his  note,  and  idso  for  the  value  c^ 
die  land  taken  away  by  a  prior  right,  gave  a  verdict  f<(Mr  the 
defeadfint  for  •*-«-^  dollars,  which  bad  been  overpaid  by 
htm,  after  making  what  they  conceived  the  fair  deduc* 
tions  for  the  land  taken  away  at  a  pro  rata  valuation 
for  it. 

This  was  a  motion  for  a  new  trial ; 
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Samter 
Welsh. 


'  2d*  "With  nedpeict  to  the  dates  of  the  two  grants^  the  act' 
is  veiy  plain  and  explicit  on  this  head.  It  declares  that 
every  man  wha  makes  a  survey,  shall  have  six  months  to 
take  out  and  perfect  his  grant,  and  that  any  odier  grant, 
(though  older,)  taken  out  for  the  same  land  within  thai  tmu^ 
dudl  be  considered  as  null  and  void. 


Rule  for  new  trial  discharged* 
All  the  fudges  present. 


ISOl 

Theinlaeora 
kone  lent  to 
Mrike  tUt  n.  ga- 
mbtgJUMef 
■M7  be  reoo- 
rtnd  br  the 
Indcr  from 
die  borrower, 
a  mctnaUj  de- 
livered  orer, 

though  DO  COD- 

traet  it  good 
for  money  or 
ether  proper- 
ty lost  at  pUj. 


Thohas  Carsan  agiunsi  £i.ijah  RAMBsar. 

CASE,  on  a  summary  process,  in  Edgefield  district* 
Decree  for  defendant.  *  Motion  to  set  aside  this  decree* 

This  was  a  case  in  the  summary  jurisdiction  of  the  court 
of  common  pleas,  for  the  value  of  a  horse,  70  dollars,  lent 
by  CarsoHy  at  a  tavern  where  gaming  was  going  forward, 
to  stake  on  a  game  of  cards.  The  defendant  lost  the  game, 
and  the  winner  took  the  horse  off,  by  the  consent  of  bodi  the 
parties  to  this  suit.  Some  time  afterwards,  the  plaintiff  ap« 
plied  to  defendant  for  payment  of  the  value  of  the  horse, 
which  he  estimated  at  TO  dollars;  but  defendant  refused  to 
pay  it,  alleging  that  it  was  a  gaming  debt,  and  that  he  was 
not  bound  in  law  to  pay  it.  Whereupon  he  brought  dns 
suit. 

Upon  the  trial,  all  the  facts  were  admitted,  and  the 
case  turned  upon  the  legal  responsibility  of  the  defendant  to 
pay  this  debt.  •  •  » 


For  the  defendant  it  was  said,  that  the  lender  was  pre^ 
sent  and  saw  the  game  going  forward,  and  lent  the  home 
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ft>r  the  express  purpose  of  st^ii^  on  the  gjime^  as  aU  hU  Cuwi 
money  was  gone  i  which  was  da  encouragement  to  the  de«  lUmbert. 
fendimt  to  go  deeper  into  thq  play,  and  therefore  that  this 
^  ought  to  be  considered  aa  a  gaming  debt^  and  put  upon  the 
footing  of  fuoney  }o8t  at  play^  as  much  as  if  the  plaintiff 
had  won  so  much  from  th^  defendant  himself.  And  it  is 
dear  that  all  contracts  and  secuHdes  for  money  lost  at  play. 
Were  void  both  by  the  British  statutes  made  of  force  in  this 
stale,  and  by  our  own  act  of  assembly^  ' 

On  bi^balf  of  the  [^intiff  it  Was  said,  that  this  was  not 

.  Imly  a  very  dishonourable,  but  a  tery  unjudt,  conduct  on  the 
part  of  the  -defendant,  to  endeavour  to  defraud  the  plaintiff 
out  of  property  be  had  generously  lent  hi ioa,  to  enable  him  to 
retrieve  his  losses  in  a  run  of  bad  luck  which  he  had  txf^ 
tienced  iti  the  course  of  the  day }  and  diat  neither  the 
British  statutes,  nor  our  act  of  assembly,  had  any  bearing 

*upon  a  loan  of  this  kind*  It  was  admitted  that  if  a  man 
loses  money  at  play,  and  does  not  stake  it  down,  or  deliver 
it  over  to  the  winnei*,  or  if  he  stakes  at  hazard  any  other 
species  bf  property  which  is  not  immediately  delivered  up 
to  the  winning  party,  that  all  promises,  contracts,  agree* 
ments  and  securities,  made  or  entered  into  for  payment  or 
delivery  of  the  same  at  any  future  time  or  period,  are 
made  absolutely  null  and  Void  by  the  statutes  and  acts 
against  gaming  j  so  that  no  action  can  ever  be  maintained 
on  them* 

But  if  such  money  is  actually  paid  or  delivered  up  at 
the  time  to  the  person  winning,  there  is  no  law  to  prevent 
him  from  taking  it  off;  nor  is  there  any  law  to  prevent  ^ 

.third  person  not  concerned  in  the  play,  from  lending  mo^ 
ney  to  eidier  of  the  gamesters,  at  the  time  and  place  of 
play«     That  this,  therefore,  could  not  be  considered  as  a 

^ming  debt,  or  as  property  lost  at  play,  but  a  loan  madp 
to  defendant  in  time  ^f  nsad,  and  in  thus  hoDr  of  diAcul^f 
Vox.,  a  4  9- 
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Curuxk      tod  as  such,  he  ought  in  honour  and  good  coitscience^  tcv 
Rambert     pay  the  pluntiff  th^  value  of  the  horse  so  lent  him. 

llie  presiding  Judge,  after  hearing  counsel,  thought  that 
this  was  a  oase  which  came  under  our  act  of  assembly, 
passed  in  1902,  which  declares  all  such  games  at  taverns, 
inns  and  public  houses,  &C  unlawful ;  and  inflicts  a  fine  oa 
persons  playing  and  betting,  and  on  the  tavern-keepers  per« 
mitting  such  games  to  be  played  in  their  houses*  And  it 
authorizes  and  enjoins  it  as  a  duty  on  all  magistrates,  tB 
bind  over  allrsuch  parties  so  oflFending,  to  answer  for  such 
offencies  against  the  public  morals,  at  the  next  court  of  ge- 
neral sessions  of  the  peace,  fire.  Viewing  it,  therefore,  as  a 
public  offence,  and  considering  the  plaintiff  as  paiticipating 
in  it  by  lending  property  to  bet  at  this  unlawful  game,  he 
gave  a  decree  for  the  defendant. 

This,  therefore,  was  a  motion  to  rescind  and  set  aside- 
this  decree,  as  against  law. 

The  Judges,  having  maturely  considered  the  case,  were 
of  opinion,  that  the  decree  was  not  warranted  by  law,  and 
that  it  should  be  set  aside.  For  although  the  act  of  18Q2 
|>rohibits  gaming  at  taverns  and  inns,  &c.  smd  inflicts  u 
penalty  on  the  parties  concerned  in  gaming  and  bettings 
as  well  as  on  the  tavern-keepers,  &c«  yet  it  is  silent  as  to 
all  contracts  made  by  other  persons,  though  at  the  time  and 
place  where  such  gambling  is  going  on.  If  then  there  was 
no  law  to  prohibit  the  plaintiff  (who  does  not  appear  to 
have  been  concerned  in  playing  or  betting)  from  lending,  or 
the  defendant  from  borrowing,  the  contract,  as  betweeo 

I 

them,  was  fair  and  binding  on  both  sides. 

The  British  statutes  made  of  force  in  tfiis  country 
against  gaming,  and  our  own  act  of  the  legislature,  only 
declares  all  gaming  contracts,  and  securities  for  the  per- 
forming such  contracts  at  any  future  time,  void,  and  of 
none  effect.  They  are  all  silent  as  to  the  money  lost  or 
won  at  xht  time,  which  is  delivered  to  the  winner ;  and 
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also'  aa  to  money  lent  by  third  pera^ons,  dr.  property 
loaned  to  either  of  the  parties^  though  at  die  dme  and 
place  of  play. 

That  in  the  present  case,  the  horse  loaned  to  the  defendant 
might  well  be  compared  to  money  lent  to  play  with,  which, 
in  the  case  of  Robinson  and  Bland ^  2  Burr.  1082.  was  de- 
termined to  be  recoverable.  They  said  they  could  see  no 
difference  between  the  two  cases. 
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Rule  for  setting  aside  the  decree,  and  for  a  new  trial, 
made  absolute. 

All  the  judges  present. 


The  State  against  Augustine  Butck* 

SUSPICION  of  forgery.  Richland  district.  Motion 
to  reverse  decision  of  circuit  court. 

The  defendant  had  been  arrested  and  taken  up  on  sus- 
picion of  forgery,  at  the  instance  of  the  comptroller-ge- 
neral, on  behalf  of  the  state ;  but  was  adinitted  to  bail  on 
his  recognisance,  with  securities  to  appear  and  answer  at 
the  then  next  court  of  general  sessions  of  t^e  peace,  to  be 
held  in  Richland  district,  to  the  charge  made  against  him. 
No  bill  of  indictment  was  found  against  him,  either  at  the 
first  or  second  court  after  he  was  bound  to  answer,  owing, 
as  was  alleged,  to  the  non-attendance  of  the  witnesses  on 
the  part  of  the  state.  On  the  last  day  of  the  second  court, 
a  motion  was  made  for  his  discharge  from  the  prosecution, 
and  that  his  recognisance,  and  that  of  his  sureties,  might 
be  delivered  up  and  cancelled.  When,  after  argument, 
the  presiding  Jud^  (Bay)  refused  to  dischar^  him  froai 


ISUi. 


A  perion  aA« 
euacd  ol'  for* 
geiy,  and  ad- 
mitted'to  bail, 
not  entitled  to 
bia  discharge 
under  the  ha- 
beat  eorpua 
aet,  from  the 
proteeutioQ  at 
the  Sd  court; 

becaiiteheiiraa 
not  in  actual 
conSnemeot ; 
though  if  he 
had  been  con- 
fined in  pri- 
son, the  court 
would  have 
admitted  him 
to  bail,  if  no 
biU  had  been 
found  agaijv4 
him. 
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S<***  tfie  prosecution ;  observing,  at  die  same  ttme,  tbat  if  k*  had 
Bo^ek.  been  in  confinement  in  prison,  he  irould  not  have  hesitated^ 
imder  the  7tb  danse  of  the  hqfeas  corpus  :|ct,  to  have  dia- 
cbai'ged  him  on  bs^iL  And  as  the  witnesses  for  the  state 
had  not  appeared  at  the  second  court,  be  ordered  the  case 
to  be  omtinned  over  til  the  next  teraif 

The  pnsenf  was  therefore  II  miMiaii  to  reverse  die  decisMsi 
of  the  circuit  court,  and  to  order  the  defendant  to  be  dia- 
charged }  but  the  judges,  after  due  oouMdcration,  refisscd 
the  motion,  on  die  ground  diat  a  defendant  is  imt  encUed, 
as  a  matter  of  right,  to  his  discharge  from  a  criminal  proae- 
cution,  if  be  is  not  indicted  and  tried  at  the  second  oontt 
after  his  conmutinent.  The  7th  dafise  of  the  AoAaat  csr- 
fms  act  evidendy  attuded  t^  petvons  who  were  widun  the 
four  walk  pf  a  prison,  that  thetf  should  be  discharged  from 
their  confineu^ent  on  bail,  pron  their  own  recognisances,  ac* 
cording  to  the  nature  and  circumstance  of  every  case.  That 
this  clause  did  not  relate  to  persons  who  were  not  actndlf 
in  custody  or  imprisoned,  o^  who  were  out  on  baiL 

With  respect  to  condpuing  causes,  the  court  obseTved^ 
that  in  many  cases  where  the  witnesses  for  the  state  could 
not  attend  at  the  first  or  second  court,  there  might  be  a  fiul- 
ure  of  public  justice,  if  this*  was  not  done :  and  fiir  that 
reason  it  had  been  the  constant  pmctice  to  do  so ;  but  at 
the  same  dme  it  was  the  duty  of  the  court  to  take  care  thae 
criminal  causes  should  not  be  unreasonaUj  protractedor  de» 
Iqred. 

Rule  to  reverse  the  decision  of  die  ctrcint  court  dis* 
charged. 
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Thb  Stats« 

THIS  WM  a  case  upon  a  rale  «a  the  ehcriff  of  Qroii^-  ^^  J^^* 
bur£h  diatrict^  to  ahew  canae  wh^he  bad  not  paid  over  the  woi  not  db. 

oIumVb  tuft 

moiety  of  a  fine  far  kilSBg  a  negro  bfundneoorrectiofi^95/»  moittj  of  < 
ateiiing  to  the  infonner  who  carried  on  theprotecnuon.  iJi2»|^!|HudI 
against  a  defendant,  one  7a»Mi:^%,  who  had  been  opo^  SSL2.  dl 
viciedoftheafaii*.  ^^Jtt^^ 

in  ihia  case  the  defendant  KeOu  had  been  convicted  of  ni°«etj  vyeb 

^  ^         gioct    to    die 

the  above  offence  bjr  a  Jury  of  Orangdmrgh  diatrict,  and^  ttite; 
feied  by  the  court  50/«  8teiib|^  iqpreeably  to  die  tenna 
of  the  neg>o  act ;  one  moiety  wheicof  goes  to  the  atatCt 
and  the  other  to  the  prosecutor  or  informer.  The  solicitor. 
Sin  Cokock^  had  directed  the  derk  of  the  district  court 
to  issue  an  execution  to  the  sheriff  fer.  levying  and  collect* 
ing  this  fine,  together  with  the  costs  of  the  prosecution. 
The  sheriff  i]y)on  being  called  upon  by  this  nde  to  shew 
cause  why  the  money  had  not  been  collected  and  pmd  over 
for  the  use  of  the  state,  and  also  to  the  informer,  agieeab^ 
tathe  act,  pioduoed  the  governor's  pardon  for  the  wholes 
as  well  for  die  share  or  moiety  which  went  ta  the  informer 
as  for  the  other  mmety,  which  went  over  tnthe  state;  when 
the  presidmg  Judge  (Bat)  made  the  n4e  abaohne  agsinst 
the  sheriff,  as  to  the  moiety  which  went  to  the  mfonnec, 
and  all  the  costs  and  charges,  on  die  ground  that  the  go* 
vernor  had  no  right  to  intermeddle  wi^  the  moiety  which 
went  to  die  prosecutor,  any  more  than  he  had  to  release 
money  received  on  a  bond  or  note,  by  a  tlurd  person,  in  the 
court  of  common  pleas* 

This  was  therefore  a  motion  to  reverse  the  decision  of  the 
circuit  court  at  Orangeburghy  and  todischaige  the  rule  agunst 
the  sheriff.  When,  after  due  consideration,  the  judges  were 
unammously  of  opinion,  that  the  governor  had  no  right  to 
reimf  any  igne  or  forfeiture  specifically  appropriated^  or 


S66  CASES  DETERMINED,  8tc. 

1*^^^  otherwise  directed  by  law.  That  the  7th  seaion  of  the  2d  ^- 
The  sute.  tide  of  the  constitution  of  the  state,  was  express  and  positive 
on  the  subject.  The  words  are,  ^  he  shall  have  power  to  grant 
reprieves  and  pardons,  &c*jkc.  and  to  remit  fines  and  forfeit- 
ures,  tmlea9  otherwise  directed  by  law^  These  latter  words 
are  restrictive  of  the  powers  given  to  the  governor  on  this 
head,  and  interdict  him  fromremitdng  or  interfering  with  any 
fine  or  forfeiture  whatever,  given  by  law,  or  appropriated  or . 
set  apart  for  any  specific  purpose  whatever ;  but  they  leave 
him  at  liberty  to  remit  and  dbcharge  all  unappropriated 
fines  and  forfeitures  which  he  may  think  proper. 

With  regard  to  the  fees  due  to  the  officers  of  the  court, 
they  were  vested  ri^ts  by  law,  as  much  as  the  moieqr  of. 
the  fine  to  the  informer  or  prosecutor,  and  equally  beyond 
the  reach  of  the  governor's  power  of  remission  or  releasiog. 


The  rule  to  reverse  the  decision  of  the  circuit  court 
therefore  discharged,  and  the  ruk  agunst  the  sheriflF  of 
Orcatgektrgh  confirmed,  to  pay  over  the  n^oiety  of  the  fins, 
25L  sterling  to  the  prosecutor,  and  all  the  costs  of  the  pio« 
sccution  to  the  officers  of  the  court* 

N«  B.  This  ardcle  in  our  constitution  is  confermabfe  to 
the  old  prindi^es  of  the  common  law,  which  allows  the  king 
the  right  of  pardoning  forfeitures,  &c.  but  not  so  as  to  i^ 
feet  private  rights  properly  vested  in  third  persons  by  law. 
The  crown  cannot  defeat  an  interest  legally  created,  2  Dunu 
Cff  £aUy  569. 
4 


A  TABLE 


OF   THQ 


PRINCIPAL  MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ABANDONMENT. 

The  insured  have  a  right  to  abandon  ship 
and  carji^  upon  capture,  though  not 
obliged  to  do  so  immediately  after, 
if  there  is  any  probability  of  recover- 
ing the  property  from  the  captors. 
It  IS  not  too  late  for  the  owners  to 
make  their  election,  after  a  decision 
in  a  court  of  admiralty,  on  the  sub- 
ject of  prize  or  no  prize.  Where  an 
appeal  is  made  by  captors,  from  a 
decree  for  restoration  of  ship  and 
cargo  to  claimants,  on  living  secu- 
rity for  the  appraised  vuue  thereof, 
this  is  not  to  be  considered  9^  a  final 
decision  in  regard  to  the  property, 
only  an  interlocutory  decree,  which 
may  be  compared  to  property  seized 
for  Ttntf  at  common  law,  and  reple- 
vied. The  delay  and  uncertainty  of 
final  decision,  are  risks  within  the 
fneaning  of  thcpoiiejf,  307 

ACKNOWLEDGMENT. 

The  bare  acknowledgment  of  the  just* 
nCM  of  a  debt   by  a   defendants 


where  no  sum  is  mentioned,  is  not 
sufficient  to  warrant  a  jury  in  finding; 
any  sfieeijlc  sum,  412 

ACTION. 


1.  Every  man  is  entitled,  as  a  matter 
of  right,  to  a  3d  action  to  try  title  to 
land,  if  such  2d  action  is  comroeoced 
within  two  years  after  the  deter* 
mination  of  the  Ist  i  but  not  after* 
wards,  115 

3-  In  a  special  action  on  the  case,  a  de- 
fendant shall  be  answerable  for  the 
price  of  a  negro  boy  killed  in  riding 
ahorse  race,  where  the  master  or 
owner's  consent  is  not  previously  ob- 
tained, 464 

3.  An  action  df  atwn^it,  for  money 
had  and  received,  will  lie  by  a  mort- 
gagee, for  money  paid  over  by  the 
shefiflT  to  a  juclgrment  creditor  by 
mistake,  not  knowing  of  tlte  prior 
mortgage  on  the  land  sold  to  raise 

.    the  money. 


SeM 
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ADMINISTRATOR. 

An  admiDUtratOT^t  sale  of  any  part  of 
the  gooda  and  chatteU  of  the  tntea- 
late,  for  payment  of  debta,  &c.  i? 
good  and  valid,  although  auch  ad* 
ministimtor  may  not  have  obtained 
the  permission  or  order  of  the  or- 
dinary* to  make  such  sale,  321 

APMINISTRATION  BOND. 

L  Where  an  administration  bond  has 
been  made  payable  to  the  ludges  of 
n  county  court*  (which  baa  been  abo* 
lishedO  the  suit  should  be  in  the 
name  of  the  ordinary  of  the  district, 
who  has  succeeded  to  the  office  of 
ocdinary,  and  not  in  the  name  of  of- 
ficers not  in  existence,  5 19 

Z  In  debt  upon  an  administration  bond, 
a  party  entitled  to  adistiibutive  share 
of  an  intesute's  estate,  cannot  re- 
'oover  more  than  his  proportion  of  the 
proceeds  of  the  estate  returned  in 
the  inventory,  and  aold,  and  hia  pro* 
portion  of  damage  a  for  the  value  of 
such  parts  as  were  omitted  to  be 
inserted  in  the  inventory  by  the  ad- 
ministrator, Mft 

AG£NT. 

A  mere  agent,  who  receives  and  pays 
awsv  money  to  his  principal,  or 
flo  his  use,  without  notiee,  is  not  lia- 
ble in  an  action  for  money  had  and 
received  to  plaintiflT'a  use,  although 
the  principal  himself  might  be  made 
responsible  to  a  third  person,  who 
was  entitled  to  the  money,      84»-^ 

See  Principal  b  Factor. 

AUSN. 

If  an  alien  it  drawn  fto  serve  as  a 
jurov  in  a  case  for  murder,  it  is  a 
good  cause  of  challenge  before  trial; 
fittt  if  he  be  permittea  to  be  swom 
by  the  prisoner,  it  is  too  late,  after 
trial  and  conviction,  to  make  it  a 
ground  for  a  new  trial,  150 

APP£AL. 


ANCESTOR  AND  HEHL 


Where  an  anoestQi«dtes,  after  e  nop' 
posed  offence  against  the  stated  aad 
before  the  act  of  confiscstion,  hia 
heir  at  law  ahall  tske  by  decent* 
notwithstanding  the  confiscation  act# 
vesting  the  ancestor's  land  in  tKe 
state. 


See  Heyr  at  Law ;  also,  Confiscation  Act. 

ARBITRATORS. 

L  Where  arbitrators  take  upon  them- 
selves to  make  an  award  on  other 
matters  than  those  submitted  to 
them,  it  is  a  good  ground  to  set  aside 
such  award.  No  parol  testimony 
should  be  allowed  to  vary  or  alter 
the  import  of  the  terma  of  sid>niission» 

M 
See  Award;  also,  p-STO- 

3.  Arbitrators  not  guilty  of  misconduct^ 
their  award  not  to  be  impeacbed, 

460 

ARREST  OF  JUDGMENT. 

No  motion  Drill  be  beard  in  arrest  o# 
judgpment  in  a  criminal  case,  after 
conviction,  where  a  defendant  has 
been  bailed,  in  which  corporal  pu- 
nishment is  either  certain  or  prolia* 
ble,  unless  he  be  personaUj  present 
in  court,  ready  to  hear  the  judgment 
of  the  court,  and  to  be  taken  into 
the  custody  by  the  aheriff,  in  order 
to  receive  the  punishment  to  be  in« 
flicted,  for  the  ofience,  34 

ASSAULT. 

1.  Upon  not  guilty  pleaded  to  an  indict- 
•  ment  for  an  assault,  it  ia  irregular  to 
permit  extenuating  dreumstances  lo 
oe  given  in  evidence  to  a  jury ;  they 
ought  to  be  submitted*  on  affidavits^ 
to  the  court,  62 

%  Witnesses  may  be  compelled  to  eome 
forward  by  mthprnntu  on  the  sentence 
day,  to  g^ve  testimony,  as  well  as  oil 
the  trial  before  a  jury,  /^. 

Atf  Witneises. 
ATTACHMENT. 


All    appeals    must    be    made    to   the 
constitutional  eourt  established  for 
that  purpose ;  which  court  has  no     i.   xhe  first  writ  of  atUchment  lodged 
orifpftal  joristotion,  407    jn  the  sherifTs  office,  is  entitled  to  a  pn  - 
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oritjr  of  lien  on  the  abaeiit  deHor^t 
goods,  thodich  another  writ  it  fint 
ierved  on  a  gtraisbee  Where  pri« 
orityof  action  becomes  necetsiry  to 
fkwe  a  right  to  the  party,  the  very 
boor* of  the  day,  or  even  minute, 
may  be  ahewn*  The  writ  ia  consi- 
dered as  the  oommenoement  of  the 
suit,  and  the  delivery  to  the  sheriflT 
as  the  time  of  the  commencement 
of  it,  8 

9l  Attachments  issaed  by  magistrates, 
under  the  act  of  1788,  are  to  be  re* 
turned  to  the  prothonotary's  office, 
and  proceeded  in,  agreeably  to  the 
old  attachment  act,  134 

3.  Under  the   attachment  act,  the  con- 

signee of  a  ship  has  a  right  to  retain, 
as  creditor  in  possessbij,  for  the 
amount  of  his  demand,  234 

See  Consignee. 

4.  It  is  the  writ  of  attachment,  and  not 

the  judgment  obtained  upon  it,  which 
giTCs  the  lien  on  the  absent  debtor's 
propeKy,  273 

S»  If  a  decUration  in  attachment  is  filed 
after  the  elCJ>rration  of  the  two  months 
mentioned  m  the  act,  and  before  the 
end  of  the  year  and  da^,  it  will  pre- 
serve the  first  attachmg  creditor's 
lien,  although  another  creditor  gets 
the  first  judgment,  379 

6.  A  judge's  order  for  the  substitution  of 
a  new  writ  of  attachment  in  Ueu  of 
an  old  one  lost  or  mislaid,  is  tanta- 
mount to  an  order  for  further  time  to 
declare,  ^. 

AWARD. 

Where  arbitrators  have  been  guilty  of  no 
misconduct,  nor  committed  any  great 
mistake,  the  court  will  not  open  the 
award,  but  hold  the  parties  to  their 
decision,  450 


B 


BAIL: 

1.  Bail  is  not  allowable  in  any  case  afler 

conriction  for  an  oflTence  which  sub*  2. 
jects  the  oflteder  to  corporal  pu- 
nishment, 34 

See  Contempt ;  also  Babeae  Corput- 

2.  A  man  committed  on  a  charge  of  for- 

VoL.  n.  4  0 


gery,  is  entitled  to  bail  at  the  seccmd 
court,  under  the  habeae  eorfme  act, 
though  not  entitled  to  a  discharge 
from  the  proseoiition»  563 

BILL  OF  EXCHANGE. 

1.  Where  a  man  draws  a  bUl  of  ezcfaiang« 
on  hims^,  no  damages  are  recovera- 
ble. It  is  like  a  note  of  hand  after 
he  accepts  it»  377 

3.  Where  the  original  of  a  bill  of  ex- 
change, which  has  been  duly  protest- 
ed, is  tost,  proof  of  its  existence  and 
loss  will  justify  the  court  in  permit- 
ting a  notarial  copy  to  be  g^ven  in 
evidence;  495 

BLOCKADE. 

1.  A  breach  of  blockade  under  the  treaty 
with  Greait  Btitaim,  must  consist  in  a 
second  attem^  to  enter  a  blockaded 
port,  after  beuig  djily  warned  away. 
The  parol  declaration  of  a  cajitain, 
that  he  intended  to  enter,  is  not  suf- 
ficient ground  of  capture,  without  an 
actual  attempt  for  that  puiftose*  388 

BOND. 

1.  Where  a  bond  is  given  for  a  considen^ 
tion  which  fails,  such  want  of  oonsi* 
deration  or  fiulnre  may  be  given  in 
evidenee  in  a  court  of  common  law, 
to  defeat  the  bond,  76 

3L  A  bond  given  to  a  sheriff*,  to  indcmni- 
fj  him  for  not  retuming  an  execu- 
tion, is  void,  '  Gf 

3.  A  bond  of  indemnity  may  be  put  in 
suit  by  the  obligee,  the  moment 
the  breach  happens  in  not  perform* 
ing  the  conditiott  of  the  bond,  who  is 
not  obliged  to  wait  till  he  is  snedand 
eompelkd  to  pay  the  money,       145 


BOOKS  OF  ACCO0NT. 

Merchants'  and  tradesmen's  book^  of 
original  entries,  are  good  eviden<e  to 
prove  an  open  account  to  a  jury/ un- 
der the  county  and  precinct  court  act, 

172' 
And  such  proof  may  be  made  by  the 
merchant  or  tradesman  himself,  bv 
swearing  tiiat  the  book  so  produce^ 
contains  the  original  entries;  but 
the  entries  are  the  evidences  of  the 
items  in  the  account,  ib. 
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CAVEAT  EMPTOR, 

Is  a  ffood  general  rale  at  sheriffa*  sales. 
The  chance  of  a  wife's  dower  after 
her  hosbsncTs  death,  or  of  her  sur- 
▼mnr  him,  is  no  good  reason  why  a 
purchaser  should  not  pay  the  pur- 
chasr-money  bid  for  a  house  and  lot 
at  a  sberlfPs  sale,  who  sells  only  the 
hefat  of  the  defendant  in  the  action, 
*  169 

^M  SderilTs'  Sales. 


CHALLENGE. 

Where  t  prisoner  or  defendant  has  a  good 
cause  of  challenge  to  a  juror  before 
triaU  itnd  will  not  avail  himself  of  that 
priyilege  before  he  is  sworn,  it  is  too 
late  aftertrial  and  conviction  to  make 
it  a  ground  for  a  new  trials  or  in  ar- 
test  of  judgment,  153 

iSre  Alien;  also, Juror. 


COMMISSIONS   TO  EXAMINE 
WITNESSES. 

Where  the  examination  of  witnesses  un- 
der commissieos  sent  abroad*  are 
trannoitted  through  the  channels  of 
the  post-offices  without  any  suspicions 
of  fraud  about  them,  they  ought  to 
be  opened  and  read  in  evidence,  al- 
though there  be  no  indorsement  on 
them  of  the  delivery  into  the  post* 
office  in  another  state  or  county,  by 
one  of  the  commissioners  who  took 
the  ezaminationst  on  the  ground 
that  fraud  shall  not  be  presumed 
in  the  executioii  of  a  trust  by  men 
in  whom  all  the  partiea  had  confi- 
dence, and  who  had  ho  interest 
in  the  question,  one  way  or  the  other. 
On  the  contraxy,  it  is  fair  to  preaume 
that  all  has  been  done  which  ought 
to  have  been  done  on  such  occasions, 

312 

CONFISCATION  ACT. 


after  hia  aneestoPs  death,  bef oie  the 
paaslnigoftheact,  536 

See  Ancestor,  and  Heir  at  Law. 

CONSIDERATION* 

1.  Failure  of  consideration  m  Mo»  is  a  good 
ground  for  a  recision  of  a  contract. 
But  if  the  injury  be  only  partial,  then 
for  an  abatement  in  price,  in  propor- 
tion to  the  nature  of  the  injury,       76 

3.  Failure  of  consideration  is  a  good  de- 
fence against  abond^iven  for  land, 
without  emotion  by  title  paramount, 
if  a  better  title  is  shewn  to  be  in  a 
third  person,  fA 

It  is  a  good  discount  against  a  note  of 
hand  where  part  of  a  tract  of  land 
is  taken  off,  by  an  elder  survey,  to 
tlie  amount  of  the  value  of  the  land 
so  taken  away,  5SB 

See  Contract* 
CONSIGNOR  AND  CONSIGNEE. 

A  consignee  of  a  ship  anil  cargo  has  a 
qualified  property  in  both,  and  a  con- 
structive possession  in  law,  the  mo- 
ment she  comes  into  port ;  and  has  a 
right  to  retain,  as  creditor  in  posses- 
sion, under  the  attachment  act,  for 
all  his  just  claims  and  demands,  234 

CONSTITUTION. 

On  a  fair  construction  of  the  3d  section 
of  the  10th  article  of  the  constitution 
of  the  state  of  Soiuh  Carolinat  it  has 
been  determined  that  all  pointa  of 
law,  arising  in  the  upper  division  of 
the  state,  should  be  argued  and  de- 
termined in  the  court  of  appeals  at 
Columbia;  and  all  points  of  law,  &c 
arising  in  the  lower  division  of  the 
state*  should  be  argued  and  determi- 
ned in  the  court  of  appeals  at  Ckarlet' 
ton,'  and  that  parties  should  «Dt 
have  it  in  their  option  to  hanas  each 
other,  by  taking  their  cases  to  the 
one  or  other  ot  these  tribunala,  a» 
they  might  think  proper.  3d  tect, 
Comt.  10th  art.   See  aLao»  page    iST 

See  Courts. 


2.  In  the  exercise  of  the  right  of  eon- 

TJiis  act  does  not  affect  the  right  of  an  struing  laws,    conformably    to  the 

heir  at  law,  who  took  by  deseent«  terms  of  the  constitution,  thejudgm 
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oUim  no  jiidactftl  •upremacj ;  they 
only  act  as  the  admumtntoni  of  the 
9ii  9f  the  peepie,  who  framed  the 
constitution,  and  who  have  thought 
proper  to  limit  the  legislatiTe  powers, 
wrtiich  will,  so  expressed,,  it  para* 
mount  to  that  o£  their  repreeentativeg, 
CKpieised  in  at^  /ow,  61,  62 

See  Judge. 

CONTEMPT. 

1.  A  justice  of  the  peace,  sitting  in  his 
judicial  capacity,  has  a  right  to  com- 
mit a  man  for  a  contempt  of  his  of- 
fice or  authority,  ofiered  in  his  pre- 
sence, and  his  warrant  of  commit- 
ment, under  his  hand  and  seal,  is  Uie 
highest  evidence  of  such  contempt,  1 

Sec  Witness.  ' 

A  justice  of  the  peace  sitting  and 
acting  in  his  judicial  capacity,  forms 
a  court,  and  it  is  an  incident  to  all 
courts,  to  commit  for  contempts,     7 

See  Justice  of  the  Peace. 

3.  A  person  taken  on  an  attachment,  for  a 
contemJH,  out  of  the  court  of  chancery, 
is  not  bailable  under  the  habeae  cor- 
pus  act,  183 

See  tit  Bail;  also  Mabeae  Corpit: 
CONTRACT. 

1.  Misrepresentation  in  any  essential  part 
of  a  contract,  wiU  defeat  it ;  as  where 
a  fine  stream  of  water  and  mill-seat, 
were  represented  on  a  plot,  at  the 
sale  of  lands,  in  the  midst  of  a  fine 
timbered  country,  which  in  ftict, 
turned  out' to  be  a  dry  gully,  three 
fourths  of  the  year,  11 

%  All  contracts  must  be  good  or  bad  at 
their  original  creation,  and  must  not 
depend  upon  subsequent  contingent 
cies;  as  where  services  were  per- 
formed gratuitously  at  first,  they 
shall  not  afterwards  be  converted  in« 
to  a  charge,  upon  a  difference  be- 
tween the  parties,  101 

3.  A  contract  made  in  a  foreign  country, 
is  to  be  governed  by  the  Ux  loci,  if  it 
was  made  with  a  view  of  being  per- 
formed there  ;    but  if  made    with 


a  Tiew  of  its  being  performed  in 
another  country,  then  the  law  of  th« 
Gountry  where  it  is  to  be  performed 
should  be  the  rule,  377 

4  In  all  contracts,  it  is  a  good  general 
rale,  that  soundness  of  price  war* 
rants  a  sound  conmiodity;  but  where 
a  purchaser  is  fully  and  fiUrly  inform- 
ed of  all  the  circumstances,  and  has 
a  proper  opportunity  of  gaining  in* 
formation,  he  ahaU  be  held  to.  his 
bargain,  though  it  turn  out  to  be  a 
losing  one,  380 

Inadequacy  of  price  or  considera- 
tion, is  not  a  ground  of  itself,  for  re« 
scinding  a  contract,  ib. 

5.  On  a  contract  for  building  a  house,  at 

a  turn  certain,  where  additions  and 
alterations  are  made  in  the  original 
plan,  the  contract  shall  not  be  set 
afloat  on  that  account  {  but  the  sum 
fixed  by  the  contract,  shall  form  the 
basis  of  the  charge,  and  the  addi- 
tions and  alterations  shall  form  extra 
charges,  at  a  reasonable  valuation, 

401 

6.  On  a  contract  for  the  sale  of  rice, 

which  turned  out  to  be  damaged 
when  examined  at  a  foreign  port ;  it 
was  determined  that  it  should  have 
been  examined  in  Churleeton,  before 
it  was  shipped  on  board  of  the  vessel, 
and  that  the  quality  of  such  a  valua- 
ble  staple  coipmodity  should  not  de- 
pend upon  an  examination  in  a  foreign 
country,  but  at  the  place  of  shipment, 

498 
A  merchant  who  ships  rice  with- 
out examination,  takes  the  qualibf 
upon  himself,  and  runs  ail  risKs^  ii. 

CONVOY. 

A  warranty  of  sailing  with  convoy,  in  a 
policy  of  insurance,  means  sailing  ail 
the  9uty  vnih  convoy,  unless  compel- 
led by  stress  of  weather,  or  Una- 
voidable accident,  to  deviate  from 
the  true  course  of  the  voyage,      227 

See  Warranty. 

COPARTNER. 

1.  The  private    debt  of  one  copartner, 

cannot  be  set  off  a^inst  the  demand 
of  the  copartnership,  146 

2.  The   acknowledgment,  by  one  copart- 

ner, of  the  receipt  of  an  aceount  eor- 
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tent  aj^nit  the  eaputnerMp,  and 
.of  the  jostncst  of  the  balance  doe,  U 
bindifi|^  on  llie  other  copuinent  al- 
thou^  it  be  after  the  diasolotion  of 
the  partkwrthip  i  itnotbemg  a  new 
eootract,  but  aaij  evidence  of  a  aiib« 
•isting  debt  againat  the  former  copart- 
nerahip»  white  it  esiited,  533 

See  Merchants  and'Copartncra. 

CORPORATION. 

1.  A  corporation  cannot  make  a  return  to 

a  writ  of  attachment  on  oath ;  it  must 
be  made  under  the  corporate  seal* 
and  sis^d  by  the  intendant  or  chief 
niitfistrateofihecity  or  other  body 
politic,  10 

2.  A  member  of  a  corporation  may  main- 

tain his  action  arainst  the  corporate 
body  for  ajustoemandy  109 

COSTS. 

1*  Where  executors  or  administrators 
aue  in  right  of  their  testators  or  in- 
testatcsy  they  pay  no  costs ;  but 
where  thev  are  defendants,  they  are 
liable,  ana  judgment  shall  be  de  6onh 
teitatoris,  166 

3.  No  costs  are  allowed  against  an  in- 

former or  prosecutor  in  a  qui  tarn  ac- 
tion or  prosecution  on  behalf  of  the 
public,  323 

3.  No  costs  are  allowed  against  an  execu- 
tor or  administi'ator  on  a  nonsuit, 
though  they  may  be  liable  in  some 
cases  on  a  non  pro*,  where  delay  or 
iachei  is  imputable  to  them,        399 

See  Executors. 

They  may  even  discontinue  with- 
out coats,  if  they  discover,  after  the 
suit  is  commenced,  that  they  cannot 
maintain  tlieir  action,  i^ 

4  Where  costs  are  ordered  by  the  court 
to  be  paid  by  either  party,  while  a 
cause  is  in  transitUf  the  party  who  is 
to  pay,  ought  to  call  on  the  opposite 
party's  attorney,  and  demand  a  bill 
and  tender  the  money.  But  if  the 
party  who  is  to  receive,  is  not  ready 
with  his  bill,  then  it  is  the  duty  of 
the  opponent's  attorney  to  go  and 
tender  his  bill  and  demand  the  mo- 
ney.   Calling  at  the  clerk's  oflfice  is 


.X 


sent  the 


431 


Dot 

on 
5. 4nanaoUoii( 

ty  plaintiflr  reeovera  leae  tluui  'TOL 
•terling,  he  ahaU  hafe  im>  mowi  coats 
than  tre  allowed  oa  a  aammafy-pto* 
cesa,  rnilesa  the  demand  be  reAaced 
by  diacoonU ;  aa  the  ilifoitil,  if 
he  pleases,  mi^  resort  to  his 
action. 

All  payments  made  in  eotton  or 
other  prodnee  of  the  ooimtry,  abaK 
be  credited  at  the  current  value  ia 
the  districts  where  the  party  Uvea  on 
the  day  of  delivery,  wluch  are  not  to 
be  considered  as  discounts  or  mutual 
debta,  but  paymenu /ro  tamie,      434 

COVERTURE. 

Covertore  ahmdd  be  pleaded  in  abate- 
ment: it  is  too  late  to  take  advantage 
of  it,  in  order  to  aet  aside  a  judg- 
ment of  several  years  standing,  whm 
a  woman  carried  on  business  in  her 
own  name,  and  on  her  own  aeotedt 
for  a  number  of  yeara  as  a  sole  tra- 
der, 333 

See  Sole  Trader ;  also  Judgment. 

COVENANTS. 

1.  In  mutual  covenants,  payment  or  per- 
formance by  one  party  raises  an  ob- 
ligation on  the  other  parUr,  to  per- 
form those  on  his  part,  without  a  de- 
mand for  that  purpose,  91 

3*  An  instrument  in  the  form  of  a  penal 
bond,  for  76  negroes,  conditioned  for 
the  delivery  of  38  negroes,  to  be  con- 
strued into  a  covenant  to  deliver  3S 
negroes,  and  a  jury  may  give  dama- 
gea  equal  to  their  value,  108 

COURTS. 

1.  County  Cflurta  abolished  in  South  Caro^ 
linof  and  supreme  courts  of  judica- 
ture in  every  district*  created  in  liea 
oftliem,  335 

2.  A  justice  of  the  peace,  sitting  in  his 
judicial  capacity,  constitutes  a  court 
of  inferior  jurisdiction,  and  be  may 
commit  for  contempts  oflfeied  to  his 
authority,  ^ 

See  Contempts* 
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3.  C(Miitior«|ipeftlMeetUUiBliediiitbi8 
state  by  the  conatitutioo,  and  are  to 
ait  alternately  at  Columbia  and 
CkariestoHt  twice  in  eyery  year  at 
the  conclusion  of  the  circuit  courts* 
inorderlo  bear  and  determine  all 
points  of  law,  Ice*  &c.  cominif  up 
from  the  circuit  courts*  &c.         467 

See  Constitution. 
Tliey  have  no  ori^^nal  jurisdiction. 


DAMAGES. 

1'  Upon  the  execution  of  a  writ  of  in- 
quiry* some  damages,  however  small* 
must  be  ^iven  by  the  jury*         405 

•    See  Writ  of  Inquiry. 

3.  Damages*  although  high,  not  a  ground 
for  a  new  trial*  in  violent  assaults* 

416 
See  New  Trial. 

3.  Damages,  where  they  are  trifling,  in 

a  most  outrageous  assault*  the  court 
will*  in  such  a  case*  grant  a  new 
trial  in  its  discretion*  although  it  is 
not  usual  to  grant  new  trials  for 
smitoess  of  damages,  466 

4,  In  slander  cases*  the  court  will  very 

rarely  grant  new  trials  for  high  da- 
mages, unless  they  are  far  beyond 
the  bounds  of  moderation*  204 

See  Slander. 

DEBTOR  INSOLVENT. 

U  Where  a  man  takes  the  benefit  of  tlie 
insolvent  debtor's  act*  in  the  inferior 
coortofthecity  of  CAor/r^fon*  it  en« 
titles  him  to  a  discharge  from  his  su« 
ing  creditors*  in  the  court  of  com- 
mon pleas*  104 

2.  An  insolvent  debtor  not  to  be  dischar- 

ged where  fraud  is  suggested,  until 
that  point  Is  determine  either  by 
the  court  or  jury,  147 

3.  Mere  allegations  of  fraud  are  not  suf- 

ficient to  deprive  a  man  of  the  bene- 
fit  of  the  act.  Affidavits  containing 
the  facts  must  be  filed*  th. 


In  cases  not  eomplkated  in  iSktvt 
nature,  the  court  will  determine  ott 
the  afiidavit  or  suggestions  in  a  sua« 
mary  manner*  14/ 

But  where  they  are  intricate  or 
difficult*  the  court  will  send  thiNn  to 
a  jury  to  be  tried*  i&. 

DECLARATIONS. 

t  In  a  declaration  of  slander*  if  some 
tounts  are  good,  and  others  bad^  % 
general  finding  will  support  the 
good  counts,  204 

3.  If  a  declaration  is  filed  by  the  plaintiff 
within  a  ^ear  and  day  from  its 
return*  it  is  goodj  but  not  sfte^ 
wards*  as  the  writ*  after  that  time^ 
becomes  discontintied*  414 

See  Practice* 
DECREE. 

1.  A  decree  or  sentence  in  a  fofeign 
court  of  admiralty*  as  im^  pnz€ 
or  MenMtniee^firopertjf,  IB  conclusive 
against  all  the  world*  362.  367 

3.  Where  a  decree  is  doubtful  or  of  aa 
ambiguous  or  uncertain  nature*  or 
where  the  libel  is  on  one  ground*  and 
decree  on  another*  or  the  like*  it 
will  justify  the  court  in  opening  the 
proceedings*  and  permitting  evidence 
on  both  sides*  ^^ 

See  also  388.. 

DEED. 

A  deed  not  recorded  within  six  months 
after  its  date*  does  not  lose  its  priori- 
ty to  a  subsequent  judgment*  in  dis^ 

tricts  where  county  courts  were  ne- 
ver established*  qq 

See  Mortgager. 
DIES  DOMINICUS. 

The  Lord's  da^,  commonly  called  Sunda^^ 
not  a  day  m  law  i  noH  ett  dies  juritU* 
cus.  If  a  verdict  be  delivered  in  on 
Sunday  morning,  after  13  o'clock  on 
Saturday  night*  it  will  be  a  good 
ground  for  a  new  trial,  332 
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DISCOUNT. 

%  Torta  and  trespasaei,  kc.  are  not  dis- 
countable under  the  diacount  act; 
only  money  tranaactiona  or  mutual 
'    debtty    account  a,  or    other  matter 
ariainip  ex  contraenit  and  not  ex  delicto  f 

351 

'&  In  an  action  on  a  bond  againat  one  joint 
obligort  any  fair  diacounts,  which  the 
the  other  co-obligor  may  haye  againat 
the  plaintiff^  may  be  act  off  againat 
the  bond*  475 

""X  An  aasigned  bond  ia  a  good  diacount 
againat  another ;  but  if  the  plaintiff 
can  ahew  that  the  bond  ao  assigned 
over  haa  been  paid  off  by  a  receipt* 
the  atatute  or  limitationa  wUl  not 
run  againat  sucl^  receipt*  481 

See  Statute  of  LimiUtiona. 

DISTRIBUTION. 

Tbfi  diitribation  of  inteatatea'  estates 
among  collateral  relationa,  ia  not  to 
be  carried  down  further,  by  the  act 
of  lf91,  aboliahing  the  righta  of  pri- 
mogeniture, &c.  than  the  children  of 
the  brotheraandaisteraof  the  intes- 
tite»  S93 

DOWER. 

1.  The  widow  of  a  man  whose  eatate 

haa  been  confiscated*  ia  notwith« 
standing  entitled  to  her  dower  in  hia 
landa*  20 

2.  Where  the  commissionera  in  a  writ  of 

dower,  aasign  to  a  widow  more  than 
by  any  known  rule  of  law  she  ia  en- 
titled to*  the  proceedinga  will  be  set 
aside*  449 

DURESS. 

Duress  of  goods,  under  some  circum- 
stances of  hardsliip,  will  sToid  a  bond 
gWen  to  procure  their  release,  or 
to  gain  n  repossession  of  them,  211 


MoMt  Btn  Street,  in  the  city  of  Chat'letton, 
authorized  to  be  laid  off  by  act  of 
assembly,  without  making  any  com- 

1 


penaation  to  the  lot  owneta   over 
which  it  runa,  38 

'  See  Highways. 

EJECTMENT. 

The  old  action  of  ejectment  changed  ia* 
to  the  action  of  trespaas,  or  mther 
the  action  of  trespass  to  try  title  to 
land,  aubstituted  in  the  room  of  tlift 
old  action  of  ejectment,  in  which  the 
plaintiff  can  recover  meane  profits  im 
addition  to  hia  right  to  the  land,  115 
See  alao^  p.  134. 

ESCAPE. 

Upon  an  action  for  a  negligent  escape,  on 
the  part  of  the  aheriff'a  deputy*  who 
had  taken  a  defendant  on  a  ca.  «a. 
the  debt  becomes  the  debt  of  the 
alieriff ;  but  if  the  defendant  is  taken 
on  mesne  procoas*  where  damages 
are  unascertained,  the  jury  may  giro 
whatever  aum  they  may  think  rea^ 
aonabie,  or  they  may  take  the  iipol- 
vency  of  the  debtor  into  considera- 
tion* 39S 

EXECUTION. 

1.  The  time  for  renewing  an  execution,  or 

the  year  and  day,  so  aa  to  render  a 
sdjra.  unnecessary,  is  to  be  compu- 
ted, not  from  the  time  tlie  first  one 
waa  lodged  in  the  sheriff's  oflioe* 
but  from  the  last  day  it  had  to  ran  in 
court*  126 

See  Year  and  Day. 

2.  Where  a  levy  has  been  made  by  a  she- 

riff, by  virtue  of  an  execution  of  Ji./a*, 
within  the  year  and  day,  he  may  sell 
personal  goods  or  chattels  after  the 
expiration  of  that  period,  or  even  ar> 
tcr  he  ia  out  of  office,  126 

See  Sheriff. 

EXECUTOR. 

1.  An  executor  is  liable  to  pay  badt  mo- 
ney received  by  him  from  a  sherifli^ 
through  mistake,  for  the  use  of  tes- 
tator's estate,  where  it  is  paid  by 
the  sheriff  under  a  judgment  and  ex- 
ecution, not  knowing  a  mortgage  on 
the  premises  prior  to  the  judgment* 
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8«  Vnbefe  executors  or  adiountttnton  sue 
in  right  of  their  testttora  or  intes- 
tftteg,  they  pay  no  costa ;  but  where 
they  are  defendanta,  they  are  liable 
de  ftonu  iettatoru,  or  out  of  the  eflecta 
of  the  ihteatate^  166 

lf«  however,  executors  or  adminb- 
tratora  sue  for  a  treapaas  or  conver- 
aion,  after  the  death  of  the  testator  or 
intestate,  where  they  need  not  name 

^  themselves  as  executors  or  adminis- 
trators ;  or  for  a  cause  of  action  of 
which  the  testator  or  intestate  was 
not  conusant;  in  such  cases  they 
shall  be  liable  for  costs  if  they  fail  in 
their  actions,  or  become  nonsuited, 

ib. 

See  Costs. 

S»  Executors  not  liable  for  costs  on  a  non- 
suit, (thoueh  they  may  be  liable  on  a 
n^firot*  where'^elay  is  imputable  to 
them.)  They  may  even  discontinue 
without  covts,  if  they  discover  that 
they  cannot  maintain  their  action,  399 

EQUITY  COURT. 

A  court  of  equity  can  never  be  consider- 
ed as  extinct,  as  long  as  there  is  one 
chancellor  surviving,  capable  of  per- 
forming any  c^  the  duties  of  such 
court,  183 


the  obligor,  or  maker  of  the  note  or 
bond  is  proved,  60% 

Sed  ^.?  A  subsequent  decision  un- 
der the  act  of  1803,  has  altered 
the  above.  See  the  case  fioett  ill 
which  it  was  determined  that  it  was 
not  previously  necessary  to  prove 
the  hand-writings  of  the  witnesses. 

5.  Where  a  jury,  in  a  criminal  case,  find 

without,  or  contrary  to  evidence,  and 
convict  a  man  of  an  offence  which 
may  subject  him  to.  corporal  punirii« 
ment,  the  court  will,  upon  the  repoft 
of  the  judge  who  tried  the  cause* 
without  further  argument,  order  n 
new  trial,  520 

See  New  TriaL 

6.  Parol  evidence  may  be  admitted  on  a 

trial  to  show  the  real  situation  of 
lands,  or  to  explain  a  mistake  in  the 
grant ;  as  where  lands  were  said  to 
Re  on  the  waters  of  Broad  jfftver,  in- 
stead of  laying  on  the  waters  of  the 
Cattnsba  J^iver,  539 

See   Hening    &  Munferd*9   Virghua  A' 
porti,  1st  vol.  p.  177. 

F 

FACTOR. 


EVIDENCE. 

1.  Circumstantial  eTidence,  or  a  well 
'  connected  train  of  circumstances 
proved  by  clear  and  unequivocal  tes- 
timony,' may  be  given  in  proof  to  a 
jury,  as  presumptive  evidence  of  a 
fact,  which  could  not  have  happen- 
ed, unless  such  fact  had  pre-existed, 

190 

%  The  discovery  of  new  evidence  after 
trial  and  conviction,  not  a  good 
ground  for  a  ne  w  trial,  267 


Ste  New  Trial. 


1.  A  factor  has  no  right  to  take  up  goods 
in  the  name  of  his  principal  from  a 
merchant,  without  a  special  order 
for  that  purpose,  so  as  to  charge  the 
principal  with  the  amount,  369 

The  mere  act  of  the  principal  or  plant- 
er, of  sending  him  rice  for  sale,  gives 
him  no  such  authority;  the  merchant 
in  such  case  must  look  to  the  factor 
for  his  money,  37] 

3.  IV here  a  merchant  employs  a  fiictor 
or  agent  abroad  for  a  special  purpose, 
he  shall  not  be  answerable  for  the 
acts  of  the  agent  further  than  he  acts 
within  the  Dowers,  and  for  the  pur- 
poses for  which  he  was  constituted, 

505 


FEE  CONDITIONAL. 


3.  Newspaper  advertisements  not  proper 

evidence  to  be  sent  to  a  jury,  unless 
in  cases  of  slander,  libels,  or  the 

J?«*  493    Where  a  father  gives  bmd  to  his  sen,  and 

4.  Where  there  is  a  witness  to  a  bond  or  the  heirs  of  his  body,  which  would 

note,  his  hand-writing  ought  to  be  create  an  estate-Uil  in  England^  the 

proyed,  befdre  the  hand-writing  of  marriage  of  such  son,  and  having 
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fMue,  wil  m$ke  the>  esUft«  -  *  tondi- 
tiofMl  fee ;  and  his  «lteratieii  of  it 
tlUrwudiy  during  the  life  of  such 
issuef  will  constitute  a  fee-simple  in 
the  purchaser,  so  as  to  bar  the  re- 
Biaifider-maa»  397 

FEME  COVERT. 

A  finu  covert,  although  a  sole  dealer, 
is  not  liable  on  a  bond  giren  by  her 
and  her  husband,  unless  she  is  spe- 
cially mentioned  as  such,  and  so 
stated  in  the  pleadingfs,  112 

And  if  after  judgment  against  her  on 
auch  hood,  she  be  taken  on  a  ca,  «a. 
she  is  entitled  to  her  discharge ;  as 
all  the  proceedings,  as  to  her,  are 
•ot  only  voidable,  but  absolutely  void 
upon  tM  &ce  of  the  proceedings, 

riERI  FACIAS. 

tUrifaciOM  ttot  essentially  necessary  to  be 
produced  with  sheriff's  deed  on  a 
trial  of  title  to  land,  449 

FINES  AND  FORFEITURES. 

1.  There  is  no  forfeiture  at  common  law 
for  treason  till  after  conviction  and 
sentences  ho  bill  of  attainder,  or 
con6scation  act,  will  deprive  a  widow 
of  her  dower,  21 

S:  AH  prosecutions  for  fines  and  fbrfeitures, 
and  penalties,  under  any  of  the  acts 
of  the  state,  must  be  commenced  or 
prosecuted  within  six  months  after 
lliey  are  incurred,  otherwise  they 
are  for  ever  barred,  215 

Sine  point  determined,  p.  96 

FORCIBLE  ENTRY  AND 
DETAINER. 


ffORGftRT. 

1.  Forging  an  oidepfef  d«tivi^  o^gooib 
is  a  felony  within  the  meaning  of  the 
statute.  There  are  no  precbe  i»orda 
or  forms  necessary  to  niatce  auch  or- 
der' the  subject  of  forgery.  It  \b  ao^ 
ftcient  if  raeulated  to  deceive  ami 
defraud,  2B2 

9.  But  if  an  indidaient  states  the  oAenoe 
to  be  agpainst  a  BrUuk  statute,  made 
of  force  in  thii  state*  •  (^rfaen  in  fact 
there  is  no  such  statute  made  of 
force,)  instead  of  stating  the  oHenos 
to  be  against  an  act  of  the  legislattire 
of  the  state,  it  is  bad,  and  wiU  be  a 
good  groimd    to    arrest  the  jo^- 


ment. 


See  Indictment* 


FRAUD. 


Fraud  is  not  to  be  pie^amed^  and  vliete 
a  jury  take  upon  them  to  presome 
frau<C  where  none  is  proved,  the 
court  will  grant  aoew  tna]»        520 

Hk  Debtors  InsdvenU 

&e  New  Trial. 


GAMING. 

The  rslue  of  a  horse  lent  to  stake  at  a 
gaming  houae*  may  be  recovered  by 
the  lender  from  Um  gambler,  if  ac- 
tually delivered  over,  though  ail  con- 
tracts for  money  lost  at  play  are  ab- 
solutely void,  56A 

GEORGETOWN  STREETS. 


Ab  indictment  will  lay  for  a  forcible  en- 
try and  detainer  against  a  third  per- 
aon  who  intrudes  himself  on  land,  or 
enters  afler  judgment  against  a 
former  intruder;  and  the  sheriff, 
who  has  the  writ  of  restitution,  may 

lawfully  turn  him  out  of  possession,  .    .^    ^ 

as  well  as  he  might  have  done  the   1.  Where  a  father  makes  a,  p^urol  gift  ofa 
original  intruder,  had  he  found  him  negro  girl  to  his  daughter  on  mar- 

in  possession  of  the  premises,      355  riage.  and  says  he  would  give  her 


Skc  Highway. 
GIFT. 


h. 
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uMMher,  md  albrwirds  actnallv 
sends  thst  other ;  this  is  a  good  gin 
ia  law,  so  ss  to  vest  the  propertgr  in 
the  husband*  528 

8.  But  if  sf^r  all  this»  the  father  takes 
back  one  of  those  negre  girls,  and 
gives  her  by  deed  of  g\(t  to  a  son, 
who  kee|i8  possession  of  her  for  10 
years,  this  will  bar  the  husbund's 
right  by  the  statute  of  limitations,  ib. 

See  Limitation  Act. 


GOVERNOR. 

A  pardon  from  the  executive  will  not  dis- 
charge the  onoiety  of  a  fine,  which 
goes  to  the  informer  or  prosecutor  in 
a  criminal  prosecution,  nor  exonerate 
the  sijeriif  on  a  rule  to  bring  the 
money  into  court,  565 

JSet  Pardon. 


«9. 


Ww«d  5  years  aller  bt  comet  of  tg» 
to  proteoute  his  right  to  the  land,  487 

See  Limitation  Act» 

4.  The  less  of  a  grant,  in  order  to  tho 

admission  of  a  copy  in  evidence  un- 
der the  act  of  1803,  must  be  made 
by  the  plaintifT  himself,  and  not  by 
a  third  person,  525 

5.  By  the  land  act  six  months  are  allowed 

to  every  grantee  to  take  out  or  per- 
fect his  grant,  after  a  return  of  the 
plat  and  survey  into  the  surveyor-ge^ 
ner&l*s  office  ;  and  any  other  g^rant 
taken  out  for  the  same  land  within 
that  time,  or  any  part  thereof^  is 
ipso  facte  void,  558 


M 


HABEAS  CORPUS. 

A  man  admitted  to  bail  on  suspicion  of 
1.  Wheie  there  are  two  eranU  for  the  forgery,  is  not  entitled  to  his  dis- 

charged, under  the  habeae  corpus  act» 
from  the  prosecution,  at  the  second 
court,  if  the  witnesses  for  the  state 
do  not  attend  ;  though  if  he  had  been 
confined  in  gaol,  and  no  bill  of  in- 
dictment hau  been  found  against 
him,  he  Mould  then  of  right  be  en- 
titled to  bail,  503 

See  Bail. 

HEIR  AT  LAW. 
and  the  merits  have  been  determined 
by  a  court  of  caveats,  a  common  law    An  heir  at  law  shall  not  be  deprived  of 


GRANT. 

Where  there  are  two  grants  for  the 
same  land,  the  eldest  shall  always 
prevail,  (unless  it  is  taken  out  on 
land  surveyed  for  another  within  the 
six  months  allowed  by  law  to  gran- 
tees for  perfecting  their  grants,)  and 
the  merits  of  contending  parties  pre- 
vious to  the  obtaining  the  grant,  are 
matters  for  tiie  court  of  caveats,  and 
not  for  this  court,  except  in  the  in- 
stance above  mentioned,  426 

So  where  there  have  been  contending 
claimants  for  a  grant  of  vacant  lands. 


court  will  never  suffer  the  merits  to 
be  again  opened,  or  any  evidence  to 
be  offered  about  such  claim,  previous 
to  the  date  of  the  grant,  454 

A  copy  of  an  old  grant  from  the  re- 
cords, is  presumptive  evidence  that 
a  grant  once  existed  :  and  a  great 
number  of  years  having  elapsed,  is 
also  presumptive  evidence  that  it 
has  been  lost  by  time  or  accident ; 
especially  where  the  grantee  is  dead, 
and  all  the  witnesses  who  eould  have 
proved  the  fact,  have  died,  48r 

A  person  under  21  years  of  age  claim* 
ing  under  such  grant,  shall  be    al- 

Vol.  11  4 


his  right  of  inheritanoe  by  the  con- 
fiscation act,  where  his  ancestor  died 
between  the  supposed  commission  of 
the  ofience,  and  the  passing  of  the 
act,  536 

HIGHWAY. 

1 .  A  highway  or  street  may  be  laid  ofT  by 
the  legislature,  without  making  com- 
pensation to  the  owners  of  land 
through  which  it  may  nm,  38 


D 


See   East' Bay  street ,  CharUetofu 
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2.  To  constitute  a  public  street  or  high- 

way, it  19  necesflttty  it  sUotild  not 
only  be  laid  otr»  but  used  as  such  by 
tlie  public,  382 

But  nonuser  for  a  gpreat  number  of 
years,  will  forfeit  a  rig^t  to  a  high- 
way or  street,  386 

See  Georgetov>n. 

3.  The  remedy  for  obstructing  a  street  or 

highway  is  by  indictment,  and  not 
by  a  civil  suitor  action  of  trespass, 

292 

HUSBAND  AND  WIFE. 

Where  a  husband  is  absent  from  his  wife 
seven  years  or  up  wards  i  without  her 
hearing  from  him  during  that  time, 
it  will  excuse  her  in  marrying  a  se- 
cond husband,  on  the  ground  or  pre- 
sumption that  her  first  husband  wus 
dead  ;  and  she  shall  have  her  share 
or  distribution  of  her  second  hus- 
band's efl(5cts»  although  it  may  still 
be -doubtful  whether  the  first  husband 
be  dead  or  not,      ^  476 


I  &  J 


IMPARLANCE. 

1.  In  all  misdemeanors  of  every  degree, 

the  defendant  is  entitled  to  an  im- 
parlance as  a  matter  of  right,  till  tbe 
next  succeeding  court,  96 

2.  An  imparlance  is  not  allowed  on  a  sum- 

mary process,  unless  on  good  cause 
'w      shown,'  327 

r 

r 

INDEMNITY. 

Upon  a  b(md  of  indemnity,  the  obligee  is 
not  obliged  to  wait  till  he  is  com- 
pelled to  pay  )>efore  he  sues  ;  he 
may  bring  his  suit  on  his  bond,  the 
moment  after  the  first  breach  happens 
in  not  performing  the  condition,    145 

INDICTMENT. 

1.  Where  time  and  place  are  set  forth  ii> 
the  caption  of  an  indictment,  with 
sufficient  certainty  to  a  common  in- 


tent, legal  subtteties  nd  niceties  are 
to  be  disregatded,  451 

2.  In  all  prosecutions,  on  the  part  of  the 

state,  where  a  defeodaot  or  prisoner 
calls  no  witnesses,  his  counsel  ahaU 
have  the  privilege  of  concludinjjf  to 
the  jury,  not wtthatanding  the  former 
practice  to  the  contrary*  «&- 

3.  If  an  indictment  states  an  oflence  to  be 

i^inst  a  British  act  of  parliaiihent, 
made  of  force  in  this  state,  (when 
in  fact  there  is  no  such  act  made  of 
furce,)  it  is  bad,  aVid  will  be  a  good 
ground  in  arrest  of  judgment*      362 

I 

See  Forgery. 
INDORSOR  AND  INDORSEE. 

1.  Tlie  indorsee  of  a  note  originally  usu- 

rious, cannot  cecover  on  it,  though  it 
come  into  his  hands  for  valuable  con- 
sideration, in  the  way  of  trade,  23 
But  he  may  recover  against  the  io- 
dorsor,  on  a  count  for  money  had  and 
received,  31 

2.  The  indorsee  of  a  note  is  bound  to  use 

all  due  diligence  to  get  payment 
from  the  maker,  and  if  be  fails,  be  is 
bound  to  give  due  notice  to  tbe  in- 
dorsor,  before  he  can  maintain  his 
suit,  2ir 

But  a  constructive  or  presumptive 
notice,  arising  from  the  insolvency  of 
the  maker  of  the  note,  is  not  suffi- 
cient. Actual  notice  must  be  gi^'ea 
by  protest,  or  otherwise,  ib. 

3*  Indorsement  of  a  note  in  partt  and  af- 
terwards an  indorsement  of  the  rui^ 
duCf  is  bad,  and  will  not  charge  the 
y    indorsor,  nor  can  the  hoUler  of  it  re- 
cover against  tlie  rouker,  524 

4.  It  is  not  necessary  that  an  indorsor  of 

a  note,  or  an  inland  bill  of  exchange* 
should,  in  all  cases,  have  notice  oy 
protest,  of  non  payment  by  the  tnaker 
or  drawer  ;  any  other  good  and  rea- 
sonable notice  is  sufficient,  3^4 

INFORMATION. 

Public  proseciitions  by  informations  bare 
b^en  abolished  by  the  constitution  of 
»Sautk  Carolinot  as  inconsiatent  with 
the  true  spirit  of  liberty ;  and  all 
prosecutions  fijr  crimes  and  offence  % 
are  to  be  carried  on  by  indictments 
through  the  medium  of  tbe  grand  ju- 
ries of  Uie  country, 
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INTERBST. 

1.  InteRstnotto  be  Allowed  on  anyjiid^ 
nient  founded  on  tort  or  tretptu»,  be- 
ing mictions  entirely  sounding^  in  da- 
mages, and  not  on  contract  express 
or  implied,  193 

3.  Interest  is  not  recoverable  npon  open  or 
book  accounts,  or  on  any  unliquidated 
demand,  previous  to  the  finditig  of 
the  jury,  233 

3.  Interest  is  not  recoverable  on  a  reple- 
vin bond, 

# 

'  See  Replevin. 

# 

JOINT-TENANTS   AND  TENANTS 
IN  COMMON. 

If  one  joint-tenant  or  tenant  in  common, 
sues  for  the  whole  land,  and  only 
proves  himself  entitled  to  one  third 
part  of  it,  he  shall  not  be  nonsuited 
on  that  account,  but  shall  have  his 
verdict  for  that  part  which  he  is  en- 
titled to,  and  the  judgment  shall  be 
moulded,  so  as  to  answer  the  ends  of 
justice,  457 

Same  point  determined,  page      539 


JUDGE. 

A  judge  is  not  liable  to  an  action  for  da- 
mages on  account  of  any  opinion  de- 
termined by  him  as  such,  though 
impeachable  for  misconduct,  69 

JUDGMENT. 

J.  A  judgment  is  not  to  be  set  aside  after 
several  years  standing  for  any  error 
or  omission,  which  might  have  been 
taken  advantage  of  in  pleading,  while 
the  cause  was  in  transitu ,  or  by  mo- 
tion in  arrest  of  jtidgm^nt,  or  for 
new  trial,  before  final  judgment,  333 

2.  A  judgment  loses  its  lien  on  land  after 
five  years'  actual  possession  by  a  third 
person,  who  is  an  actual  occupant 
subsequent  to  tlie  judgment,  al- 
though as  between  plaintiff  and  de- 
'  fendant  it  binds  without  limitation  of 
time,  338- 

See  Lien ;  also.  Possession* 


3.^  An  ezemplifleation  of  a  judgment  from 
another  state  sufficient  to  establish 
the  freedom  of  a  negro  in  South  Ca- 
roiina,  485 

JUROR  AND  JURY. 

1.  Where  a  jury  take  upon  themselves  to 
examine  a  witness  after  they  retire 
into  their  room  to  consider  of  their 
verdict,  it  is  a  good  ground  for  a 
new  trial,  94 

3.  If  an  alien  be  drawn  as  a  juror  in  acase 
of  murder,  it  is  a  good  cause  of  chal- 
lenge before  trial ;  but  if  the  prison- 
er allow  him  to  be  sworn,  it  is  too 
late  after  conviction  to  make  it  a  , 
ground  for  new  trial,  153 

See  ttt  Alien. 

3.  Where  a  juror  who  sits  and  finds  a  bill 

as  a  grand  juror  at  a  former  term,  is 
drawn  to  serve  as  a  petit  juror  at  the 
next  succeeding  term,  and  is  permit- 
ted to  be  sworn  ;  it  is  too  late  after 
conviction  to  make  it  a  ground  for  a 
new  trial,  or  in  arrest  of  judgment, 

153 

4.  The  integrity  or  good  conduct  of  a  ju- 

ror, shall  never  be  called  in  question 
in  any  cause,  unless  it  be  upon  ftfii- 
davit  made  of  such  misconduct  on 
his  part,  a  copy  of  which  must  be 
duly  served  on  him,  before  the  ri- 
sing of  the  court,  in  order  that  he 
may  have  an  opportunity  of  exculpa- 
ting himself  on  oath,  if  the  charge  is 
unfounded,  *  267 

See  also  same  point  determined,  p.  315. 
JUS  POSTLIMINIUM. 

Ncg^es  or  other  property  taken  bv  an 
enemy,  and  returning  ag^in  within 
the  limits  of  ilve  country  belonging 
to  the  former  sovereign,  is  to  be  re- 
stored to  the  former  prtiprietor,  and 
is  secured  to  him  hy  \\\t  jut  postUmi' 
nlWhiy  which  is  a  part  of  the  national 
law,  paramount  t')  municipal  regida- 
tions  of  any  individual  state,  229 

JUSTICE  OF  THE  PEACE. 

1.  A  justice  of  the  peace  may  commit  for 
a  contempt  ofTered  in  bis  presence ; 

«      * 
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and  hit  wtmnt  of  coiDinttment  un« 
der  his  hand  and  seal,  is  the  hi|^hest 
evidence  of  such  oontempt,  1 

He  is  not  liable  in  a  special  acti'm 
for  damages,  for  what  he  does  in  his 
judicial  cajpacity,  6 

3.  A  justice  or  the  peace  is  not  punisha- 
ble by  indictment  for  any  act  done 
by  him  in  bis  judicial  capacity,  unless 
he  acts  oppressively  in  his  office, 

385 

iSrv  Magistrate. 


LEGACY  AND  LEGATEE. 

Where  lands  are  specifically  devised  by  a 
testator,  and  the  executor  does  not  file 
hiB^Aof  pieneadminiitramtf  in  order 
to  siiew  that  personal  assets  are  ex- 
hausted, or  produce  personal  property 
to  satisfy  a  judgment  creditor,  such 
land  may  be  sold  by  the  sheriff,  not- 
withstanding the  specific  devise  in  sa- 
tisfaction of  the  judgment,  and  the 
purchaser  at  such  sale  will  be  secure 
m  his  purchase ;  and  the  legatee  must 
look  to  the  executor  for  his  neglect 
in  suffering  the  land  to  be  sold*    S39 

,  LIEK. 


LIMITATION. 

1.  Where  a  vnit  is  taken  out  against  tn 
executor  or  admipistrMor,  wbete 
veral  are  qualified,  it  vrUl  not  pre* 
vent  the  act  of  limitations  horn  nin- 
ning  against  a  debt  or  demand,  be- 
cause such  suit  is  faott  no  suit,  %iiA 
a  second  writ  against  all  the  execu- 
tors or  administrators,  will  Bot  cure 
the  defect,  where  the  statute  has  nm 
out  before  it  was  sued  out,  19f 

3.  A  release,  a  receipt,  or  acquittance  of 

any  kind,  is  not  within  the  meaning 
or  intent  of  the  statute  of  limitations, 
for  they  go  to  extinguish  a  debt  or 
demand  firo  tanrot  which  probabhr 
might  be  barred  by  the  statute*  481 
3*  Persons  under  21  years  of  age  have» 
^ye  ^ars  after  attaining  that  age* 
the  right  of  prosecutiog  their  clanB 
for  lands,  AST 

4.  The  act  of  limitations  will  bar  the  right 

of  a  husband  from  rccovcrin|f  a  ne- 
gro, given  his  wife  on  marriage, 
where  the  father  takes  her  back  imd 
gives  her  to  a  son,  unless  lie  brings 
his  action  to  recover  ber  within  four 
years  afler  she  is  taken  away,      538 

5.  A  limitation  of  negroes  in  a  marriage 

settlement  to  a  daughter,  and  aftier 
her  death  to  the  heirs  of  her  body,  ia 
too  remote ;  it  vests  in  the  first  ta- 
ker, and  will  be  liable  to  the  hus- 
band's debts,  4n 

See  Marriage  Settlement 


The  Hen  which  a  judgment  gives  on  a  de- 
fendant's lands,  is  lost  by  5  years' 
peaceable  possession  of  a  hona  Jide 
purchaser  from  the  defendant, 
though  subsequent  to  the  judgment. 
But  aa  between^laintiff  and  £fend- 
ant,  it  will  remain  without  limitation 
of  time,  339 

See  Mortgage. 
LEX  LOCL 

The  law  of  the  country  where  a  contract  is 
made,  is  to  govern  the  contract  where 
it  is  to  be  performed  in  such  country ; 
but  if  made  with  a  view  of  its  being 
performed  in  another  country,  then 
the  law  of  the  place  where  it  is  to  be 
performed,   is    the   governiog  rule, 

3r7 
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MAGISTRATE. 

A  magistrate  is  not  Uable  to  be  punished 
by  indictment,  unless  he  acts  op- 
pressively in  his  .office.  He  maj 
commit  disorderly  persona  for  con- 
tempts offered  him  while  in  the  exn* 
cution  of  his  office,  and  for  thst  pur. 
pose  may  make  himself  a  judge  tn 
his  own  cause,  1 

Also,  385. 

MAIDENS. 

The  seducing  and  deflowerin'|^  a  maid, 
under  16  years  of  age,  without  tho 


A  TABLK  OF  THE  ntUfCIPAL  If  ATOMS. 


sn 


conaent  of  herpamU  or  guardiuii, 
•abject!  the  seducer  to  five  years'  im- 
pruooment,  under  the  statute  of 
Mlip  1st  Mary,  made  of  force  in 
South  Carolina,  418 

MANDAMUS. 

1.  A  nunuUnntu  will  lie  to  compel  a  cor- 
poration to  make  an  assessment  on 
the  inhabitants  of  a  city,  to  pay  for  a 
house  pulled  down  to  open  a  street 
through  it,  fur  general  use  and  con- 
▼enience,  63 

%  A  tnmndmmuM  will  lie  to  the  commis- 
sioners of  the  tobacco  inspection,  to 
restore  an  inspector  of  tobacco  for 
supposed  misconduct,  unless  the 
specific  charges  have  been  furnished 
him  in  writing,  in  a  reasonable  lime  to 
make  his  defence,  and  unless  also* 
the  witnesses  against  him  be  esamin- 
•d  on  oath,  and  their  testimony  redu- 
ced to  writing,  so  that  the  court 
lo^y  judge  of  the  reasonableness  of 
such  removal,  105 

MARRIAGE  SETTLEMENT. 

Where  a  settlement  is  made  by  a  father 
on  his  daughter,  on  her  marriage, 
and  he  gives  her,  during  life,  sundry 
negroes,  and  after  her  death,  to  the 
heira  of  her  ho<fyf  this  limitation, 
which  would  create  a  perpetuity  in  a 
chattel,  is  too  remote,  and  will  vest 
the  whole  in  the  first  taker,  so  as  to 
make  them  liable  to  the  husband's 
debts,  471 

MASTER  AND  SERVANT. 

1.  A  muter  it  not  Kable  in  damages  for  the 
imautlMirised  acts  of  his  negroes  and 
•erranta,  done  without  his  knowledge 
or  approbation,  except  it  be  in  the 
way  of  trade,  or  in  the  exercise  of 
.  aome  public  emplojrment  or  trust,  345 
2*  A  master  may  maintain  his  action 
against  another  for  beating  his  slave, 

70 

MECHANICS'  BOOKS. 

Mechamcs*  books  of  account  are  good  evi- 
dences  to  prove  their  accounts  to  a 


jury*  in  the  fame  manner  at  mnrelMnti* 
books,  36f 

See  Tradesmen's  Books. 


MERCHANTS  AND  COPARTNERS. 


1.  The  acknowledgment  of  one  copartner 
of  the  justness  of  an  account  current 
transmitted  against  the  copartnership, 
will  bind  the  others,  though  it  be  af- 
ter the  dissolution  of  the  copartner- 
ship i  for  it  is  not  in  the  nature  of  a 
new  contract,  but  the  recognition  of 
an  old  one,  made  while  the  copart- 
nership existed,  533 

See  Partners. 

S.  Where  a  suit  is  brought  against  the 
surviving  copartners,  and  the  names 
of  the  survivors  only  are  named  in 
the  wnt,  but  the  names  of  the  whole 
are  set  forth  in  the  declaration,  it  is 
good,  as  the  declaration  is  an  enlarge<- 
ment  of  the  original  writ,  543 


MORTGAGE  AND  MORTGAGEE. 


1.  A  mortg^age  does  not  lose  its  lien  by 
not  being  recorded.  Any  judgment 
afterwards,  must  be  subject  to  this 
prior  encumbrance,  80 

3.  A  mortgagee  has  bis  choice  of  two  re- 
medies, where  the  mortgaged  lands 
have  been  sold  by  a  sheriil,  under  a 
judgment  subsequent  to  such  mort- 
gage, and  the  money  paid  over  by  the 
sheriff  to  the  jtidgment  creditor :  he 
may  either  go  on  in  equity,  and  fore- 
close bis  mortgage,  and  resell  the 
premises,  or  he  may  relinquish  his 
lien  on  the  land,  and  go  on  against 
the  creditor  who  received  the  price 
of  the  land,  as  for  monej  paid  and 
received  to  his  use,  83 

3*  Where  lands  have  been  mortgaged  by 
a  testator  in  his  life-time,  wd  there 
are  some  judgments  against  him 
prior  to  such  mortgage*  and  some 
after,  any  moneys  coming  into  the 
hands  of  a  sheriflT,  from  any  execu- 
tioi)9  arising  iron  the  sale  of  negroes 
or  other  personal  property,  under  the 
junior  judgments,  shall  be  appropria-  ' 
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ted  first  to  the  payment  of  the  elder 
judfTinenls,  S(»  us  to  leave  ihe  mort- 
paiyed  premNts  clear  aiid  unencuin- 
bered,  to  pay  and  satiEfy  the*  mori- 
gftgee,  aj^reeahle  to  the  order  in 
which  it  really  slood  at  the  time  of 
tl>e  transaction,  86 

4.  Where  there  are  two  mortg^g^es  of  the 
flame  lands,  and  the  elder  mortgage 
is  recorded  in  the  secreiary^t  Office, 
and  the  yoiinj^er  recorded  in  the  re- 
glster*t  office  nfinesjic  conveyances,  the 
younger  morigr.ge  shall  have  a  pre- 
ference, undt^r  the  act  to  prevent 
double  mortgages  from  the  same 
person,  inasmuch  as  this  yoimger 
mortgage  was  recorded  in  the  proper 
office,  appointed  by  la^  for  recctrd- 
ing  mortgages  on  lands^  and  the 
former  not,  509 
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N£(^RO£S. 

t.  The  unauthorized  acts  of  negroes,  done 
without  the  master  or  owner's  orders 
or  consent,  will  not  subject  the  mas- 
ter to  damages,  unless  in  the  way  of 
trade,  or  a  public  employment,    345 

Sire  Master  and  Servant. 

2*  A  neg^  dealing  with  a  clerk  of  a  shop- 
keeper without  a  ticket  from  his 
master  or  employer,  is  not  suffi- 
cient to  charge  STich  shop-keeper  on 
an  indictment  under  the  act,  unless 
the  knowledge  of  the  fact  was 
brought  home  to  him,  360 

3.' In  an  action  to  try  the  fi-eedom  of  a 
negro,  an  order  for  security  on  the 
partof  the  defendant!  for  his  forth- 
coming and  good  treatment,  may  be 
made  at  any  time  during  the  pen- 
dency of  the  suit,  as  well  as  at  its 
commencement,  436 

4.  The  beating  of  a  negro  is  actionable 
on  the  part  of  the  master,  as  he  has 
no  other  protector  than  him,  and 
possesses  no  civil  rights  himself,    70 

Sfie  Master  and  Servant. 


NEWSPAPERS. 

Advertisements  in  a  newspaper,  not  pro- 
per evidence  to  go  to  a  jury,  unless 
in  cases  of  slander  or  libel's^  or  the 
like,  492 

See  Evidence. 

NEW  TRIAL. 

1.  In  intricate  cases  of  a  doubtful  nature, 
the  court  wilt  exercise  its  discre* 
tion  in  granting  or  refusing  a  new 
trial,  the  better  to  answer  the  ends 
ofjustice,  126 

2'  Where  a  third  trial  is  moved  for,  after 
two  concurring  verdicts,  the  court 
will  very  rarely  grant  a  new  trial,  un- 
less some  plain  rule  of  law  is  viola- 
.  ted,  153 

3.  The  court  will  very  seldom  grant  a  new 

trial  in  siander,  unless  tlie  dtmaget 
are  outrageously  high,  304 

4.  The  discovery  of  evidence  no   groaikd 

for  a  new. trial,  after  trial  and  con- 
viction, 36r 

5.  In  violent   and   unprovoked  assaults, 

the  court  will  not  grant  a  new  trial 
on  account  of  heavy  damages ;  but  let 
violent  and  turbulent  men  take  the 
consequences  of  their  nide  and  of- 
fensive behaviour,  416 

6.  The  court  will  order  a  n<^w  trial  in  all 

criminal  cases,  where  the  presiding 

judge  shall  report  that  the  convic- 

.  tion    was    without,  or  contrary   to 

evidence,  520 

7.  The    court    will  direct  a  new  trial, 

where  a  jury  take  upon  them  to  pre- 
sume  fraud,  where  none  is  proved, 

ih. 

8.  But  in  some  cases,  where  there  are 

very  strong  grounds  to  presam» 
A'aud,  in  making  a  marriage  settle- 
ment, the  court  wHl  order  a  new 
trial,  in  order  to  have  the  point  more 
fully  cleared  up,  546 

See  Marriage  Settlement 

9.  Court  will  not  grant  a  new  trial  f«r  a 

mistake  ift  a  jury  in  point  of  law, 
upon  a  summary  process,  where  the 
party  takes  the  case  from  the  coart 
and  sends  it  to  the  jury,  101 

See  Summary  Process. 


A  TASLE  OF  THE  PRIKCIPAL  MATTBaS. 


99$ 


NONSUIT' 

1«  Where  Ibere  is  a  iailure  of  eytd^nce  to 
suppoit  the  suit,  or  maintain  the  ac- 
tion»  the  presiding  judge  ought  to  or* 
der  a  nonsuit ;  as  it  would  be  a  nu- 
gatory act,  to  send  such  unsupported 
cftuse  to  a  jury ;  but  where  there  is 
testimony,  though  of  a  doubtful  na^ 
ture,  or  depending  only  on  a  long 
train  of  circumstances,  or  on  facts 
contradictory  in  themselves,  the 
court  should  send  the  case  to  a  ju- 
ry, to  determine  between  tlie  (>artie5, 
.  and  not  cut  the  plointlH'  off  from  a 
chance  ofjusticc,  126 

Also,  page  445. 

3.  A  nonsuit  does  nut  make  executors  lia- 
ble for  cosUa  399 

3.  A  nonsuit  set  aside  for  refusing  to  Ut 

a  cause  go  to  tlie  jury,  where  there 
were  strong  presumptive  circuuistkn- 
ces  in  f;*vour  of  the  execution  of  a 
^  deed  under  whom  the  plainliif  claim- 
ed, though  tlie  actual  proof  of  its  ex- 
ecution by  one  of  tlie  grantors,  was 
not  made,  which  should  have  been 
submitted  to  a  jury  under  all  the 
circumstances  of  the  case,     189.  192 

4.  Nonsuit  set  aside,  because  it  appenred 

plaintifl*  was  prevented  6y  accident 
from  Mttendinir  oit  his  cause  at  the 
call  of  the  docket,  and  that  his  wit- 
nesses did  not  attend  according  to 
promise,  owing  to  high  freshes  in  the 
water-'.'ourses,  &c.  417 

5.  Nonsuit  set  aside,  because  the  judge 

who  presided,  ruled  that  ^Ji.fa.  was 
an  essentiMl  link  of  title  where  a 
platntilT claims  under  a  sheriff  *s  deed, 
and  that  it  should  be  produced,  or 
its  loss  satisfactorily  accounted  for, 

441 


obligor  to  a  bond,  it  isanlnMfotbe 
whole,  517 

See  Release. 


OBLIGOR  AND  OBLIGATION. 

1.  Where  one  joint  obligor  to  a  bond  is 
entitled  to  privilege  on  ncctiunt  of  his 
being  a  member  of  the  legislature,  it 
shall  not  protect  his  co-obligor  frtim 
an  arl-est,  406 

See    Privilege. 


PARDON. 

A  pardon  from  the  governor,  of  an  offend- 
er, (convicted  of  an  offence  where  a 
fine  is  imposed,  one  half  of  which  is 
given  by  law  to  a  prosecutor,)  will 
not  discharge  th^  moiety  which  goes 
to  the  prosecutor,  nor  will  it  excuse 
the  sheriff*,  on  a  rule  upon  him  to  pay 
the  money  into  court,  with  the  costs 
of  prosecution,  565 

PAROL  TESTIMONY. 

Parol  testimony  may  be  admitted  to  shew 
the  real  situation  of  land  mentioned 
in  a  grant,  and  to  explain  any  mis- 
take in  such  grkint,  539 

PARTNERS. 

.1.  The  acknowledgment  of'one  copart- 
ner of  a  mercantile  house,  of  the  just- 
ness of  an  account  current  transmit- 
ted, and  of  the  balance  due,  shall 
bind  the  other  copartners,  though  it 
be  after  the  dissolution  of  the  co« 
partnership ;  for  it  is  not  in  nature  of 
a  ne  w  contract,  but  the  recognition  of 
an  old  <ine,  made  while  the  partner- 
ship existed,  S^ 

See  Merchants. 

2.  Where  the  names  of  the  survivors  of  a 
partnership  only,  are  mentioned  in 
the  writ,  but  tlic  whole  of  them  are 
set  forth  in  the  declanuion,  who  com- 
posed such  copartnership  while  alive, 
it  is  good,  because  the  declaration  it 
only  an  enlargement  of  the  writ,  and 
because  it  might  be  pleaded  in  bar 
to  any  other  possible  suit  for  the 
same  demand,  543 

PLEAS  AND  PLEADINGS. 


3.  Where  a  release  is  given  to  one  joint-    1.  Where  there  are  several  counts  in  a 
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ded«ntiaii»  tome  good  and  ^Ihera 
bad»  a  general  finding*  by  n  jury  will 
support  the  good  counUi»  204 

3.  All  motions  fur  leave  to  plead  double 
mutt  be  made  in  court,  and  not  in 
chambersy  407 

PLENE  ADMINISTRAVIT. 

The  omission  of  an  executor  to  put  in  his 
plea  of  pUne  adminittrinitt  in  order 
to  shew  that  all  the  personal  assets 
of  the  estate  were  exhausted,  will 
not  deprive  a  judgment  creditor  of 
hb  right  to  sell  any  of  the  lands  of  the 
tesUtor,  (although  they  may  be  spe- 
cificUly  devised  away,)  in  order  to 
satisfy  hifl  judgment :  nor  will  a  bena 
Jide  purchaaers  title  be  aflected  by 
any  such  omiMion^  339 

See  Legacy  and  Legatee. 
POLICY  OF  INSURANCE. 

1.  In  the  construction  of  a  policjr  of  insu- 

rance, the  intent  and  meaning  of  the 
parties  ought  to  govern.  The  privi- 
lege of  calling  at  an  intermediate 
port  on  a  voyage,  oup^ht  not  to  be 
construed  into  an  obligation  to  do 
so,  unless  circumstances  should  make 
it  necessary,  220 

It  is  no  deidation,  therefore,  within 
the  meaning  of  the  policy,  not  to  call 
at  such  intermediate  port,  th, 

2.  A  ship  parting  from  convoy  by  stress 

of  weather,  will  not  vitiate  thcpolicy 
so  as  to  exonerate  the  underwriters, 

237 
Sfe  Convoy ;  also,  Warranty,  Protest,  &c. 

POSSESSION. 

1.  Four  years*  peaceable  and  uninter- 
rupted possession  of  negroes  or 
other  cliattels,  gives  a  good  title 
to  the  possessor,  under  the  act  of 
limitations,  425 

Where  a  defendant  sells  negroes  to  a 
bona  fide  purchaser  tor  a  valuable  consi- 
deration, when  these  is  an  execution 
in  the  sheriff's  ofRce  against  him,  the 
sheriff  has  no  right,  (after  four  years* 
peaceable  possession  by  the  purcha- 
ser,) under  a  renewed  execution,  to 
seize  and  sell  them,  under  pretence 
that  they  were  bound  by  a  former 
execulion  1^^ 


And  trespiM  sriU  lia  agwait 
riff  who  may  attempt  to 
into  his  custody,  aner  aucfa 
lion, 

iSee  alsOk  page  425. 
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2.  Five  years*  peaceable  and  anintemipt- 

ed  possession  of  land  gives  a  good 
title  under  the  act  of  limitations  to 
the  possessor ;  so  that  a  sale  made 
by  a  defendant  who  had  a  judgment 
against  him,  to  a  kpnajide  purchaser 
vfho  held  five  year*,  was  held  good 
notwithstanding  such  jud^ent,  339 

3.  A  judgment  creditor,  laying  by  five 

years  without  renewinj^  his  judg- 
ment, and  taking  out  Jiis  executUM^ 
and  selling  the  defendant's  land,  lo- 
ses his  lien  on  the  land  as  against  a 
bona  fide  purchaser,  by  the  opetatioii 
of  the  statute  of  limitation ;  althoagk 
as  between  plaintiff  and  defendant« 
the  judgment  vrould  have  bouad  the 
lana  without  limitation  of  Ume,    S4S 

4.  Four  years*  peaceable  possession  of  a 

negro,  or  other  chattel  even  if  such 
possession  was  tovtiooa  in  the  origin^ 
is  a  good  tide  under  the  act  of  limit* 
ations,  425 

5.  Five  years'  possession  of  land,  where  a 

party  purchases  under  a  defective  ti- 
tle, (knowing  of  the  delect,)  is  a 
good  title;  fortheparty  may  relyon 
which  title  be  pleases ;  and  his  poa- 
sessorv  right  will  blear  him  out*  even 
if  the  other  fails,  439 

PRACTICE. 

No  declaration  can  be  filed  in  any  cause, 
after  the  expiration  of  the  year  and 
day  from  the  return  of  the  wri^  414 

See  Declaration. 
PRES0MPTION. 

Presumptive  evidence  may  in  some  ape- 
cial  cases  be  allowed,  to  prove  facU 
from  circumstances  which  could  not 
have  hapi^ened,  unless  such  facts 
had  pre-existed,  139 

PRICE. 

A  sound  price  deserves  a  sound  commo- 
dity, and  a  full  or  valuable  considera- 
tion raises  in  law  an  implied 
wan*anty  against  all  faults  known, 
and  unknown  to  the  scHcr,  in   cr" 


A  TABLE  or  Tm  PErSGIPAL  MATTKIIS. 


«K 


«iicli  eomaodity  turns  out  to  be  un- 
Mmnd  at  the  time  of  sale,      19.  380 

* 

PRIMOGENITURE. 

Tjle  a^  for  abolishing  the  right  of  primo- 
genit»re,  and  for  the  more  equal  dis* 
tribution  of  intestates^  estates^  does 
not  carry  down  the  distribution  fur- 
ther among  collateral  relations,  than 
brothers'  and  sisters*  children,     293 

PRISON  BOUNDS. 

Where  a  bond  is  given  for  remaining 
within  the  prison  bounds,  and  the 
defendant  af^erwsrds  goes  without 
the  limits,  &c.  and  the  plaintiff  after- 
wards sues  out  a  second  execution 
lor  an  escape,  and  imprisons  the  de- 
ftndanty  he  shall  not  afterwards  hsve 
his  action  on  his  bond,  against  the 
defendant's  security,  because  he  has 
made  his  election*  and  obtained  the 
hiffhest  satisfaction  in  law,  the  body 
oftbe  defendant,  208 

PRIVILEGE. 

The  privilege  of  oo^  co-obligor  to  a  bond, 
as  a  member  of  the  legislature,  will 
not  excuse  the  other  obligor  from  sn 
arrest  who  is  not  privileged,        406 

PROCESS  SUMMARY.* 

1.  In  a  case  on  summary  process,  where 
a  party  takes  it  from  the  court  and 
sends  it  to  a  jury,  and  chooses  to 
rely  on  their  verdict,  he  shall  be 
bound  by  it,  as  much  so  as  if  he  had 
submitted  his  case  to  arbitrators. 
They  are  to  be  considered  as  judges 
and  jurors  of  his  own  choosing,   and 


the  court  will  not  grant  a  new  trial 
for  any  mistake  in  point  of  law,  lUl 

See  New  Trial. 

2.  In  the  summary  jurisdiction    of  the 

court  of  common  pleas,  where  the 
defendant  wishes  to  have  the  benefit 
oftlieplaintiiPs  answer  on  oath,  to 
any  material  point  in  the  case,  he 
must  give  notice  in  writing,  sj^cify- 
ing  the  points  particularly  he  wishes 
to  have  answered.  But  this  equita- 
ble mnde  is  never  to  be  resorted  to, 
till  the  common  law  rules  of  evidence 
Tail,  and  the  party  has  no  other  re- 
Uef,  280 

3.  Upon  a  summary  process  a  defendant 

is  never  to  be  c»Ued  upon  to  admit  or 
deny  a  debt  on  oath,  nor  has  the 
plaintiff  a  right  to  resort  to  equitable 
principles,  where  he  has  a  remedy 
at  common  law,  326 

4.  An  imparlance  is  not  allowafafe    as  a 

matter  of  course  on  a  summary  pro- 
cess, though  on  cause  shewn,  it  will 
be  granted  as  in  other  cases  where  a 
cause  is  postponed  on  reasonable 
grounds  onered  to  the  court,        337 

See  Imparlance. 

PROHIBITION. 

1.  A  prohibition  will  not  lie  against  com- 

missioners, for  laying  off  and  making 
a  new  street,  agreeably  to  the  di- 
rections of  an  act  of  the  legislature* 
because  the  owners  have  not  been 
compensated  for  the  land  over  which 
it  is  to  run,  38 

See  East  Bay  Street 

2.  A  prohibition  will   lay  to   an  inferior 

court,  where  it  takes  cognisance  of  a 


*  As  the  reader  vho  is  unaequainted  with  the  pi*oceedin«  in  the  emn*ts  of  South  Carolina, 
may  not  understand  eorrectiy  what  is  meant  by  a  mtmmarf  proceu,  which  is  iVequcntty  nien- 
tlooed  in  the  preceding  reports,  it  may  be  iiecesiwr}-  to  inrorni  him,  that  by  ait  act  of  the 
legislature  of  the  state,  a  power  is  eivento  the  judges  of  thi^  court  of  coniroon  pleas  (in  onler 
to  prevent  expense  snd  delay)  to  hear  and  finailv  determine,  in  a  eiumnary  mtuuter^  all  mat- 
ters where  the  demand  i»  wider  ^i.  aterling,  wftlioui  ilie  interventioo  ota  jury  ;  hence  Che 
origin  of  the  summary  frocete,  in  which  the  pai*ties  have  ail  the  advantages  oUdio  and  egtuty^ 
for  which  reason  he  will  frequently  find  the  principles  of  both  jiiriMliciions,  in  those  small 
tttses,  blended  together.  But  either  mirty  may.  If  he  chooses,  take  his  case  from  the  decision 
of  the  judge,  and  send  it  to  a  yiry  of  liifi  coopiry,  if  he  prefers  their  veixiict  to  the  decree  or 
judgment  of  the  court,  which,  howeyer,  is  veiy  seldom  done. 

Vql.  II.  4E 
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iioteoFhandoit  wlncb  ft  credh  hu 
been  riv^n,  in  order  to  cive  it  juris- 
diction, 180 


ludtfrottthe 

|Mlt  first  on  record*  which 

•eoonddced  apr^ereaoe* 
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PROTEST. 

1.  A  protest  of  master  and  msrin«rs 
jfood  evidence  of  stress  of  weather* 
to  justify  a  deviation  from  the  true 
course  or  a  voyage,  and  for  depsrtin|^ 
from  convoy,  in  order  to  charge  ihe 
underwriters,  237 

%  A  protest  of  mtister  and  mariners  is 
the  best  evidence  of  the  original  cap* 
ture,  thoufi^  the  condemnation  of  the 
vessel,  afterwards,  will  corroborate 
the  fkct,  and  shew  the  grounds  of 
capture  more  fuUy«  $6, 

3.  A  pr  >test  of  an  inland  bill  of  exchange 
or  note  of  hand»  is  not  always  neces* 
•aty ;  other  reasonable  notice  is  suf. 
ficient,  374' 

Ste  ladorsor  and  Indorsee. 

But  a  prr»test  on  a  foi^ig^n  bill  of  ex- 
change is  indispei^ably  necessary, 

ib. 
4b  A  protest  of  a  notary,  upon  the  infer* 
maitoii  of  his  clerk,  that  the  drawer 
was  not  to  be  found  to  demand  {lay- 
qient  from  hini,  is  not  |;(K>d.  The 
protest  should  be  founded  on  his  own 
knowledge,  on  inquiry  at  the  draw- 
ees resioenoe,  or  place  of  abode,  410 

POSTMASTER. 

A  postmaster  is  not  liable  for  money  lost 
out  of  a  letter  delivered  to  the  charge 
of  his  deputy*  whf*n  he*  is  not  present 
at  the  time  of  deH\ery ;  hut  such  de* 
puty  shall  bt  answerable  for  liij.  .jwn 
negligence,  or  want  of  due  cai-e,  551 


RECORDS. 

Peeds  first  recorded,  to  have  a  preference. 
While  the  county  court  system  was 
in  force,  all  d^eds  for  land<9  were 
to  be  recorded  in  the  counties  where 
they  lay,  wiihin  six  months ;  but 
in  tne  other  parts  of  the  state, 
where  there  were  no  county  courta, 
BO  time  was  fixed  for  recordi.  gtbem. 
The  only  risk  the  grantee  %m  was 
that  of  another  deed  for  the 


RELEASE. 

A  release  of  one  co-obligor  to  a  bond,  ii 
a  release  to  Uie  whole  i  and  the  si- 
aignee  of  such  bond  may  go  over 
against  the  grantor  of  the  bcmd,  sb4 
recover  the  amount  from  him  oa 
the  ground  of  failure  of  considers* 
tion,  517 

REPLEVIN. 

In  an  action  on  a  replevin  bond,  ))nt 
measure  of  damages  must  depend  oa 
the  value  of  the  goods  where  ibey 
are  not  forthcoming,  and  the  rem  ex. 
oeeds  the  valuation  of  tiiem.  But  if 
the  value  of  the  goods  be  more  this 
the  rent,  then  the  rent  in  amar  ii 
the  true  measure  of  damages,  409 
Ijo  interest,  howevei:,  is  allovibic 
in  either  case,  a;i  the  conduioD  of  tlie 
bond  is  for  the  return  of  the  goods 
distrained,  or  pay  the  value,  U^ 

See  Interest. 


RESERVATION. 

A  rescrvition  of  lands  lor  a  town,  ler  the 
use  of  the  inhabitants  of  a  towiuhip, 
is  a  covenant  between  the  state  and 
the  people,  that  it  shall  be  sppropria- 
ted  to  and  for  no  other  use  or  pur. 
pose,  snd  any  grant  on  the  ssid  land* 
afterwards,  to  an  individual  for  hii 
private  use,  mtist  be  founded  in 
fraud,  or  obtained  on  false  sqggsi- 
tions,  19S 

The  state  becomes  a  trustee  for 
the  inhabitants  of  such  township  af- 
ter tbe  reservation  is  made^        SOS 

RIC& 

All  rice  shipped  in  Swth  Caroiind  for  s 
foreign  market,  must  be  examined  at 
the  shipping  port,  before  it  is  pstoi 
shipboani;  otherwise  the  shipper 
takes  it  at  his  own  risk  ;  and  its  quar 
lit^  is  not  afterwardf  to  be  tested  b^ 
an  examination  at  the  port  cf  ddi- 
very,  or  place  to  which  it  is  exported, 

S$e  Contract  49t 


A  TABLK  or  TKK  PIUHCIPAI.  MM7WB: 


w 


lOAQS  AND  HIGHWAYS. 

1.  The  legislfttiire  of  the  state  has  aright 

to  appropriate  Tacant  unocoupied 
landa  to  the  piirp<)ae8  of  makinn^ 
streets  and  public  higiiways,  and  al- 
so all  necessary  materials  for  keeping 
them  in  repair*  without  making  any 
compensation  to  the  owners  of  the 
lands  over  which  they  may  pass,    38 

2.  Eveiy  parish  and  district  throughout 

the  state  is  bound  to  keep  its  own 
toiuls,  bridges  and'-  causeys  in  re- 
pair, and  to  defray  the  necessary  ex- 
penses attending  the  same»  63 


yel  if  there  are  strong  grounds  of 
fraud  about  it,  the  court  will  grant  a 
n€vt  triiU  to  have  them  cleai^cd  up,  546 

See  New  Trial 


SCIRE  FACIAS. 

In  a  judgment  on  a  tcire  fadat,  the  plain- 
tiff is  entitled  to  his  execution  ta- 
#raftrer,'and  is  not  obliged  to  wait  30 
days  after  the  rising  of  the  court,  as 


in  common  cases. 


SEAWORTHINESS. 


68 


1.  Where  a  Tessel  proves  leaky,  and  unfit 
for  sea  the  day  after  she  leaves  port, 
ifithout  any  violent  gale  of  wind  or 
accident  to  make  her  unseawonhy, 
H  is  strongly  presumptive  she  was  so 
when  she  sailed,  unless  the  presump- 
tion is  removed  by  strong  evidence  to 
the  contrary,  503 

2-  Where  a  vessel  proves  leaky  and  unfit 
for  sea,  while  taking  in  her  cargo, 
tlie  frtigliters  may  take  out  such  part 
of  the  cargo  as  was  put  on  board,  and 
ship  it  on  board  of  another  vessel. 
They  are  not  obliged  to  wait  until 
she  IS  repaired ;  otherwise,  if  she 
had  sailed  and  had  met  with  an  arci- 
dent  in  the  course  of  her  voyage,  493 

SET-OFF. 

See  Discount ;  also  Torts  ami  Trespasses. 

SETTLEMENT. 


SHERIFF. 

1.  A  sheriff  ought  to  return  money  into 
court,  which  is  raised  by  the  sale  of 
property  claimed  by  a  third  person, 
to  abide  the  decision  of  the  court 
upon  the  subject,  and  then  to  make 
his  return  on  the  execution,  agree- 
ably to  the  decision  of  the  court,  €T 
A  bond  given  him  to  indemnify  him  for 
not  making  such  return,  is  void,    ib. 

%  A  sheriff  is  liable  for  money  paid  to  a 
clerk  in  the  sheriff's  office,  who  em* 
bezzles  it,  although  such  clerk  may 
not  have  been  authorized  by  him  to 
receive  money;  the  bare  placing  him 
in  a  public  i»ffice,  and  m  a  public 
situation,  holds  out  an  idea  of  trust; 
and  makes  the  sheriff  responsible,  90 
See  also  page  112..  where  the  same 
point  was  determined. 

3.  Where  a  sheriff  has  made  a  levy  by 

virtue  of  kji.fa.  he  may  proceed  to 
sell  personal  property  after  the  expi* 
ration  of  the  year  and  day  for  renew* 
ing  the  execution,  or  even  after  he 
is  out  of  office,  136 

See  Execution. 

4.  At  sheriffs'  sale^,  the  claim  of  a  wi* 

dow's  dower  is  no  reason  why  a  pur* 
chaser  should  not  pay  the  bid  tor  a 
house  and  lot,  169 

Caveat  emptor  is  a  good  rule  in  such 
cases,  X  ib, 

Se^  Ca^at  Mrnpw* 

5.  A  sheriff's  deputy,  taking  insufficient 

bail,  makes  his  principal  liable,    175 

6.  A  sheriff's  deed  good,  although  the^. 

fa.  is  not  produced  on  the  trial,    44L 

7.  Wlicre  a  sheriff's  sale  and  deed  are 

both  made  several  months  af^ar  the 
return  day  mentioned  in  \heji.  fa-,  it 
18  bad,  because  the  sheriff's  authori- 
ty had  ceatsed  before  the  sale  was 
made,  unless  the^.^.  had  been  re* 
newed,  534 


A  marriage  settlement  not  to  be  deemed  SLANDER. 

fraudulent  because   it  is  voluntary, 
unless  it  ia  madc^  defeat  creditors  j    1.  In  an  action  of  slander,  the  court  will 
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•eldom  gruit  a  new  trial  an  account 
of  heavy  damaget,  unlesa  thej  are 
%'ery  outrageoust  ^    30^ 

2.  In  slander,  where  aonie  counts  in  the 
deeiaratien  are  good,  and  others  bad, 
a  general  6nding  will  support  tlie 
good  counts,  ib. 

Same  point  also,  439. 

See  Pleas  and  Pleadings. 
SLAVE. 


held  to  his  baigns,  though  i 
out  to  be  a  losing  ooe» 
Inadequacy  of  considentiQn  it 
good  ground  alone  for  setting*  aside  a 
contMctr  where  there  is  ne  fraud*  384 


SUNDAY. 


12 


If  a  Terdict  be  delivered  in  after 
o*ch>ck  on  Saturday  ni^t,   and 
corded  on  Sitnday  laomuig,  it  is  Toid; 

'  332 


The  battery  of  a  slave  is  actionable  by  the 
master,  who  is  bound  to  protect  him, 
though  the  slave  himself  can  main- 
tain no  action,  70 
If  a  slave  misbehave,  complaint 
should  be  made  to  the  master  in  the 
«  first  place,  and  if  he  will  not  give  re- 
dress, then  application  should  be 
made  to  a  magistrate,  whose  duty  it 
is  to  see  that  reasonable  satisfaction 
be  made  for  the  injury  complained 
of;  but  no  man  ought  to  take  orre« 
vsnge  himself  by  his  own  arm,      ihi 

SOLE  TRADER. 

Where  %feme  contrt  keeps  a  shop  and 
earrieaon  trade  for  a  number  of  years 
in  her  own  name,  in  which  the  hus- 
band never  intermeddles,  or  has  no 
concern,  it  will  constitute  her  a 
sole  dealer,  163 

%  hfeme  covert  who  carries  on  dealings 
on  her  own  account  for  many  years, 
against  whom- a  creditor  has  obtained 
a  judgment,  shall  not  be  allowed  to 
impeach  it  on  the  ground  of  coverture^ 
after  several  years  standing,,  because 
she  ought  to  have  taken  advantage  of 
it  in  pleading,  kc.  333 

Set  Feme  Covert  /  also,  Jadgmentr 
SOUND  PRICE. 

A  sound  price  deserves*  a  sound  commo- 
dity, and  raises  an  implied  warranty 
to  repay  back  the  considerati(»n  mo- 
ney, in  caee  the  thitif'  soil  turn  out 
othemieey  580 

But  whera  a  purchaser  is  fully  inform- 
ed of  all  the  circumstances,  and  has 
bad  a  fair  and  full  opportunity  ofin- 
forming  himself  of  them^  he  shall  bo 


SURVEYS  OF  LAND. 

1.  All  rules  of  survey,  made  under  the 

authority  of  the  court,  should  be  di- 
rected to  a  sworn  surveyor,  ore  law- 
ful deputy  under  the  surveyor-mie- 
ral,  as  no  others  can  swear  the  duun- 
carrierv,  and  no  ex  parte  survey  shall 
be  received  in  evidence,  unless  doe 
and  reasonable  notice  shall  have  beea 
given  to  the  opposite  partyt  of  the 
time  of  making  it,  and  proof  made  of 
it,  and  also  of  the  opponent's  neglect 
or  refusal  to  attend  on  such  sarvevr 
'  4Sr 

2.  On  all  rcsurveys  of  land  by  order  of 

court,  where  marked  trees  or  lines 
can  be  found,  or  other  natural  boandar 
riesorcomen,  they  ought  to  govern 
in  making  such  resurveys,  but  where 
they  cannot  be  found,  then  course* 
and  disunces  ought  to  be  resorted  to, 
as  the  next  best  standards^  S^l5^ 


TRADESMEirS  BOOKS. 

The  original  entries  or  books  of  account* 
of  tradesmen  and  mechanics,  are 
good  evidence  to  prove  work  and  la^ 

hour,  &c  sea 

TAVERK  LICENSES. 

Tavern  Ficenses,  and  licenses  for  billiard 
tables,  are  to  be  made  out  and  issued 
by  the  clerks  of  the  couru  of  sessions 
in  the  different  districts  throughout 
Uic  slats^  uyoD  the  recommendation 
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of  the  comnlniohen  of  the  high 
roads,  uid  not  by  the  commissionen 
thcniBelTeSy  or  others  acting  under 
their  authority,  316 

And  alL  bonds  taken  for  the  good  be* 
hayiour  of  tavern-keepers,  &c.  are  to 
be  deposited  in  the  clerks'  offices,  &c 


ib. 


TAXES. 


Taxes  due  to  the  state  are  to  have  a  pre- 
ference to  all  private  debts,  judg* 
ments,  or  mortgag^Si  &c. ;  they 
create  a  lien  paramount  to  every 
other  demand  whatever,  244 

And  where  a  man  does  not  make  a 
due  return  of  his  taxable  property,  he 
>9  liable  to  be  doubly  taxed,  250 

TORTS  AND  TRESPASSES. 

1.  The  action  of  trespass  to  try  title  to 

land,  is  substituted  in  lieu  of  the  old 
action  of  ejectment,  in  which  mesne 
profits  may  be  recovered  as  well  as 
possession  of  the  land,  115.  119 
A  second  action  of  trespass  to  try  ti* 
tie  to  land,  is  allowed  to  every  man, 
after  failure  in  the  first  action,  if  it 
be  commenced  within  two  years  after 
the  determination  of  the  first,       115 

See  Action  ;  alBo>  Ejectment 

2.  Torts  and  trespasses  cannot  be  set  off 

or  discounted  against  any  pecuniary 
-  demand,  *  351 

And  where  they  are  blended  toge- 
ther, the  court  will  oblige  a  party  to 
discriminate  between  them  and  debt, 

3.  In  the  action  to  try  title,  it  is  necessary 

that  some  trespass,  however  small*, 
has  been  committed  on  the  premises, 
in  order  to  maintain  this  suit,        421 

4.  In  support  of  the  action  of  trespass  to 

try  title  to  land>  the  plaintiff  is  not 
confined  to  any  one  kind  of  title,  but 
may  rely  on  as  many  as  he  pleases, 
and  if  any  one  is  sufficient  to  bear 
him  out,  it  will  entitle  him  to  a  ver- 
dict, 4r4 

TRIAL  AND  NEW  TRIAL. 

1.  The  court  will  in  all  cases,  where  ju> 
ries  find  against  the   plain  rules  of 


Uw,  or  against  evidence,  order  new 
trials,  tatie*  quotiee,  &c.  until  twelve 
men  can  be  found,  firm  enough  to 
support  the  legal  institutions  of  the 
country,  33 

3.  No  motion  for  a  new  trial  in  a  crimi- 
nal case,  where  infamous  or  corpo- 
ral punishment  is  either  certain  or 
probable,  will  be  heard,  unless  the 
defendant  is  present  in  court,  ready 
to  abide  the  judgment,  34.  99 

3.  In  order  to  put  oflr  a  trial,  some  good 

grounds  oueht  to  be  stated  to  the 
court  on  oath,  to  justify  a  delay ;  but 
an  agreement  not  to  press  on  a  cause 
till  both  parties  are  ready,  is  nuga- 
tory 5  as  it  might  happen  that  when 
one  was  ready,  the  other  might  not ; 
so,  peradventure,  the  cause  never 
would  be  tried,  440 

4.  On  a  motion  to  put  off  a  cause  on  ac- 

count of  the  absence  of  witnesses  to 
support  a  discount,  in  which  torts 
and  money  were  blended  together, 
the  court  ruled  that  the  defendant 
should  state  which  of  the  items  he 
meant  to  prove  by  his  witnesses,  as 
torts  and  trespasses  were  not  in  thdir 
nature  discountable ;  and  so  if  hb 
witnesses  were  to  prove  torts  or  tres- 
passes, that  would  be  no  ground  to 
put  tlie  trial  off.  A  proper  discri- 
mination  was  therefore  necessary, 
before  the  court  could  judge  of  the 
motion,  351 


U 


UMPIRE. 
See  Awards. 

UNDERWRITERS. 

Underwriters  upon  a  policy  of  insurance 
become  liable  upon  capture  of  a  ship 
or  vessel,  and  the  insured  then  have 
a  right  to  abandon.  But  if  the  cap* 
•  tain  or  supercargo  think  it  advisable 
for  all  concerned  to  interpose  a  claim 
in  a  court  of  vice-admiralty,  it  is  not 
too  late  for  the  insured  to  make  their 
election  to  abandon  after  the  decision 
in  the  court  of  vice-admiralty  is 
known,  307 

Where,  upon  a  claim  being  pot  in. 


im 
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A  fice-adimraltf  oourt  orders  the  vee- 
•el  and  cargo  to  be  reatored  to  cUiin- 
ania*  upon  gmn^  aecuritjr  to  captora 
for  the  appraised  valuation!  to  be 
paid  if  an  i^ipeal  is  affirmed,  this  is 
no^  to  be  considered  as  a  restitution 
of  the  property*  only  an  interlocutorjr 
decree ;  which  may  be  compared  to 
goods  seized  for  rent  at  common  law* 
and  replevied  on  giving  bond  and  se- 
curity.; it  is  not  conclusive  and  defi- 
nitive between  the  parties*  307 
The  delay  and  uncertainty  are  risks 
within  the  policy,  for  wlaeh  the  un- 
derwriters are  answerable*  t^« 

USURY. 

1.  A  note*  usurious  in  its  creation,  is 
void  in  the  hands  of  an  innocent  in- 
dorsee* for  valuable  consideration* 
though  he  knew  nothing  of  the 
transaction*  33 

Such  indorsee  may*  however*  reco- 
ver the  amount  from  the  indorsor*  on 
ft  count  for  money  had  and  received* 

tip. 
See  Indorsor. 

A  broker  negotiating  the  business 
between  the  borrower  and  lender,  is 
a  competent  witness  to  prove  the  usu- 
rious transaction,  23 
%  In  all  usurious  cases*  the  defendant 
himself  is  a  competent  witness  under 
tlie  act,  to  prove  the  usury ;  and  the 
plaintiff' may  also  be  sworn,  to  rebut 
what  is  offered  to  be  sworn  by  the 
defendant*    '                                177 


VENDUE. 

A  vendue  master,  who  pays  away  money 
to  his  employer,  for  the  proceeds  of 
goods  sold  at  auction,  which  are  af- 
terwards cU.iined  by  a  third  person* 
(without  notice  from  such  third  p|:r- 
son  of  his  claim,)  is  not  liable  for 
money  had  and  received  to  his  use* 


VERDICT. 


Where  a  jury,  in  a  criminal  case*  will 


give  A  vendiot  agsniit  a  ddfendant, 
without*  or  contrary  to  evidence*  the 
court  will*  upon  report  of  the  jtidge* 
set  it  aside*  and  order  a  new  tnal, 

530 
ee  New  TriaL 


W 


WARRANTY. 

1.  Selling  for  a  sound  price  wammts  a 

sound  property*  3i0 

See  Contract ;  also,  Sound  Price. 

2.  Warranting  a  ship  to  sail  with  convoy* 

means  sailing  all  the  way  with  con- 
voy, unless  driven  out  of  the  true 
course  by  stress  of  weather*         237 

WILL. 

L  Where  two  ef  the  witnesses  to  a  will 
ai«  dead,  and  the  third  out  of  the 
state,  proof  of  their  hand- writings  by 
any  one  credible  witness,  is  sufB- 
eient  proof  to  establish  a  will*      187 

S.  In  the  construction  of  willa,  the  mten- 
tion  of  the  testator  is  the  principal 
thing  to  be  regarded ;  as  where  cUs- 
tinct  estates  are  devised  to  the 
youngest  and  nest  youngest  children 
of  the  testator,  who  should  arrive  at 
21  years  of  age ;  and  the  two  young- 
est at  the  time  of  the  testator's  death* 
both  die  before  they  come  of  age. 
In  that  case,  the  two  next  yonngest 
children  of  the  testator  who  survive 
and  arrive  at  21  years  of  i^e,  shall 
take  the  estates*  as  contingent  re- 
mainders, in  the  order  given  by  the 
tesutor,  255 

3.  Where  all  the  witnesses  to  a  will  are 

legatees,  and  are  to  take  a  beneficiary 
intei'est  under  it,  none'of  them  can 
be  admitted  to  prove  it,  unless  a  re* 
lease  is  given  by  one  of  them,  of  all 
his  claim  under  such  will,  448 

Where  all  the  witnesses  to  a  will  are 
dead,  the  proof  of  the  hand-writings 
of  two  of  them  not  sufficient  to  es- 
tablish the  will,  the  hand-writings  of 
the  whole  should  be  proved,  befone 
the  piXK>fef  the  testator's  is  allowed* 

484 
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WITNESS. 

1.  A'partj  ofTenn^^  a  contempt  to  a  jus- 

tice of  the  peace,  is  not  a  competent 
witness  to  criminate  the  justice  so  as 
to  make  him  liable  in  damaf^s,  in  a 
special  action  on  the  case  for  false 
imprisonments  X 

2.  Witnesses  may  be  compelled  by  tub- 

pmna,  to  appear  and  make  affidavits  of 
extenuating  circumstances,  on  the 
sentence  day  of  the  court  of  sessions, 
as  well  as  to  give  evidence  on  a  trial 
before  a  jury,  62 

3.  Th&  obligee  of  a  bond,  who  has  assign- 

ed it  over  to  a  third  person  for  a  va- 
luable consideration,  is  an  incompe- 
tent witness  to  prove  payment  of  it 
by  tfie  obligor,  93 

4.  In  usurious  cases,  both   plaintiff  and 

defendant  are  competent  witnesses, 

177 

5»  Where  all  the  witnesses  to  a  bargain 

and  sale  are  dead  or  out  of  the  state, 

their  hand*writing8  mnst  be  proved, 

before  the  grantor's  to  the  deed,  187 

6.  Where  a  witness  has  got  bis  release 

to  make  him  competent,  he  is  not  to 
be  confined  to  any  one  point  in  the 
case,  but  may  be  examined  touching 
any  and  all  the  points  in  it,  463 

7.  A  witness  who  has  been  a  confederate 

in  an  offence  co^iisable  by  a  justice 
of  the  peace,  is  not  competent   to 
contradict  the    warrant  of  commit- 
ment by  the  justice,  for  a  contempt 
offered  to  him  in  his  office,  1 

See  Justice  of  the  Peace. 

WRIT. 

!•  A  writ  of  right  never  was  in  use  in 


this  state.  l||ectment  Ibrmeriy,  and 
trespass  to  try  title,  under  the  act  of 
1791,  were  ttie  only  modes  of  try- 
ing title  to  lands  in  this  state,  134 
%  On  the  execution  of  a  writ  of  inquiry, 
the  jury  are  bound  to  give  some  da* 
mages,  however  small,  to  theplaintifrs 
as  the  defendant's  suffering  a  judg^ 
ment  to  go  against  him  by  default, 
admits  that  something  is  due,      405 

3.  Where  a  writ  or  process  is  lodged  af* 

ter  the  return  day  of  a  court,  and  be- 
fore the  first  day  of  the  sitting  there- 
of, it  may  be  made  returnable  to 
the  second  court,  507 

4.  Where  a  case  is  put  upon  the  writ  of 

inquiry  docket,  the  defendant  has  a 
rignt  to  set  aside  the  interlocutory 
judgment,  when  the  cause  is  called, 
and  move  for  leave  to  plead  double, 

531 


YEAR  AND  DAT. 

The  time  which  determines  the  right  of 
the  parlies  in  many  instances,  does 
not  expire  for  rewvting  executioM^  un« 
til  the  last  day  the  execution  has  to 
run  in  court ;  although  it  may  ex- 
ceed the  calendar  year  and  day  from 
the  time  of  its  being  lodged  in  the 
sheriff's  office,  130 

Any  delay,  occasioned  by  the  defend- 
ant himself,  by  injunction  out  of 
chancery,  or  a  motion  for  a  new  trial, 
or  in  arrest  of  judgment,  &c«  not  t^ 
be  tsken  into  the  account»  |3f| 


EN1>  OP  VOLUME  SBCON^. 
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